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transcript  ^pptal^. 

JUNE  TERM, 

1867. 


THE  PEOPLE,  Plaintiffs  in  Error,  v.  RICHARD  LEWIS, 
Defendant  in  Error. 

Evidence  of  Provocation  to  Murder,  admissible  when. 

Where  the  intent  of  the  prisoner,  who  is  charged  with  the  crime  of  murder, 
remainft  to  be  proved,  it  is  competent  for  the  prisoner  to  prove  that  he  acted 
upon  immediate  provocation,  and  to  show  what  that  provocation  was. 

A,  Ant^wny  for  Plaintiflfe  in  Error. 
H.  A.  NeUon  for  Defendant. 

Qroveb,  J. — Questions  of  law  only  can  in  this  class  of  cases  be  re- 
viewed in  this  Court.  The  question  whether  the  evidence  justified 
the  verdict  of  the  jury,  finding  the  Defendant  guilty  of  murder  in  the 
first  degree,  cannot  be  examined  here.  The  evidence  offered  as  to 
the  acts  and  declarations  of  the  prisoner,  after  the  perpetration  of 
the  crime,  was  properly  excluded.  Such  acts  and  declarations  were 
not  admissible  in  his  behalf.  This  is  the  settled  rule,  and  requires 
no  discussion.  The  real  issue  upon  the  trial  was  whether  the 
Defendant  designed  to  effect  the  death  of  the  deceased.  K  he 
did,  he  was  guilty  of  murder  in  the  first  degree ;  if  he  did  not,  he 
was  not  so  guilty.  The  prisoner  used  no  weapon ;  all  he  did  to 
deceased  was  with  his  fists. 

The  prosecution  proved  that  threats  against  the  deceased  had 
been  made  by  the  prisoner  some  time  previous  to  the  occurrence. 
The  prisoner  offered  to  prove,  that  a  few  minutes  before  he  made 
the  attack  upon  the  deceased,  he  went  to  the  house  where  he  lived, 
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and  where  his  father's  family  lived,  and  found  his  sister  crying, 
and  inquired  as  to  the  cause,  and  was  informed  by  her  that  the 
deceased  had  just  been  there,  and  called  her  mother  and  herself 
prostitutes,  whereupon  the  prisoner  went  directly  into  the  lot  where 
the  deceased  was,  and  inquired  of  him  why  he  had  so  done,  and 
inmiediately  struck  him  with  his  fist. 

This  evidence  was  excluded,  and  the  prisoner's  counsel  ex- 
cepted. It  is  clear  that  if  the  Defendant  designed  to  eflfect  the 
death  of  the  deceased,  this  evidence  had  no  tendency  to  mitigate 
the  crime  from  murder  to  manslaughter,  and  was  not  admissible 
for  any  such  purpose.  But  upon  the  question  whether  he  did 
so  intend,  the  evidence  ought  to  have  been  received.  The  acts 
of  the  prisoner  were  such  as  not  at  all  likely  to  produce  death,  and 
upon  the  inquiry  whether  such  was  his  design,  it  was  very  im- 
portant to  ascertain  whether  he  acted  from  deliberate  malice,  long 
entertained,  or  from  recent  provocation  likely  to  induce  such  actt 
as  the  prisoner  committed.  In  the  former,  the  conviction  that  a 
design  to  effect  the  death  of  the  deceased  prompted  the  commis- 
sion of  the  acts,  would  be  much  more  readily  arrived  at  than  it 
would  were  such  acts  induced  by  a  recent  provocation,  which 
would  be  likely  to  induce  the  prisoner  to  chastise  the  deceased. 
Upon  this  ground  only,  the  evidence  should  have  been  received. 
The  learned  judge  erred  in  rejecting  it,  and  thereby  leaving  the 
jury  to  infer  that  the  Defendant  acted  from  deliberate  malice, 
long  entertained.  The  latter  conclusion  would  be  the  necessary 
result  of  excluding  the  evidence.  Upon  this  ground  the  prisoner 
was  entitled  to  a  new  trial,  and  the  judgment  of  the  Supreme 
CovLTt  awarding  it  must  be  affirmed. 

Many  cases  were  cited  by  the  counsel  for  the  people,  where 
similar  evidence  was  excluded.  But  these  were  all  cases  where 
there  was  no  doubt  as  to  the  intention  of  the  prisoner  to  effect  the 
death  of  the  deceased,  and  where  the  only  inquiry  was  whether, 
conceding  such  intention,  the  offence  was  murder  or  manslaughter. 
In  such  cases  the  law  is  well  settled  that  the  crime  cannot  be 
mitigated  from  murder  to  manslaughter  by  anything  the  prisoner 
may  have  heard  from  a  third  person.    In  such  a  case  the  law 
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Adjudged  that  the  prisoner  acted  only  from  revenge,  and  this  con- 
afcitutes  murder. 

When  the  provocation  arises  in  the  presence  of  the  prisoner, 
and  the  act  causing  death  immediately  follows,  the  inquiry  is, 
whether  the  provocation  was  such  as  to  cause  such  a  frenzy,  as  for 
the  time  to  deprive  the  prisoner  of  his  reason,  to  an  extent  that 
he  was  not  capable  of  deliberation.  If  so,  he  is  guilty  of  man- 
alaaghter  by  effecting  the  death  of  the  deceased.  If  otherwise, 
the  mmc  is  murder. 

Judgment  of  the  General  Term  should  be  affirmed. 

Afiirmed. 

Davis,  Ch. J.,  and  Hunt,  J.,  dissenting. 

JOEL  TIFFANY, 
State  Reporter. 
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JACOB  STAIGER  v.  JACKSON  S.  SCHULTZ  and  Others. 

Costs  in  Equity  cases,  in  discretion  of  Court  giving. — Code,  §§  304,  305,  306. 

In  equity  cases  the  giving  or  withholding  of  coste  rests  on  the  discretion  of 
the  Court,  and  that  discretion  this  Court  cannot  control 

BocKES,  J. — This  is  an  appeal  from  the  judgment  of  the  General 
Term  of  the  Court  of  Common  Pleas  of  the  City  and  County  of 
New  York,  affirming  the  judgment  of  the  Special  Term,  by  which 
the  action  was  discontinued,  without  costs.  The  action  was  in 
equity,  to  restrain  the  Defendants  from  enforcing  against  the 
Plaintiff  the  Act  of  the  Legislature,  passed  April  14, 1866,  entitled 
"An  Act  to  regulate  the  sale  of  intoxicating  liquors  witliin  the 
Metropolitan  Police  District  of  the  State  of  New  York,"  on  the 
ground  that  the  act  was  unconstitutional  and  void.  The  Plaintiff 
in  his  complaint  demands  judgment  that  the  act  alluded  to  be 
adjudged  invalid,  and  that  the  Defendants  be  enjoined  and 
restrained  from  enforcing  its  provisions  against  him. 

The  pretence  of  invalidity  set  forth  in  the  complaint  was  deter- 
mined by  this  Court  adversely  to  the  Plaintiff's  claim,  and  there- 
fore, on  motion,  he  was  permitted,  by  an  order  to  that  effect,  to 
discontinue  the  action,  without  costs,  and  judgment  of  discontinu- 
ance, without  costs,  was  entered  accordingly.  The  Defendants 
protest  against  the  order  and  judgment,  in  so  far  as  it  deprives 
them  of  the  costs  of  the  action. 

It  is  first  insisted  that  the  Defendants  were  entitled  to  costs,  as  a 
matter  of  legal  right,  on  dismissal  of  the  complaint,  or  its  equiv- 
alent, the  discontinuance  of  the  action  ;  and  sections  304  and  305 
of  the  Code  of  Procedure  are  relied  on  in  support  of  this  position. 
As  these  sections  stood  prior  to  the  amendment  of  1862,  no  ques- 
tion could  arise.  Prior  to  that  amendment  costs  were  most  clearly 
in  the  discretion  of  the  Court,  in  equity  actions.  Section  304 
declared  that  costs  should  be  allowed  to  the  Plaintiff'  upon  a 
recovery  in  the  cases  therein  specified,  among  which  were  actions 
of  which,  "  according  to  section  54,  a  court  of  a  justice  of  the 
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peace  has  no  jurisdiction."  Section  305  provided  that  costs 
should  be  allowed  of  course  to  the  Defendant  in  the  actions  men- 
tioned in  section  304,  unless  the  Plaintiff  was  entitled  to  costs 
therein ;  and  by  section  306,  in  other  actions  costs  were  to  be 
allowed  or  not,  in  the  discretion  of  the  Court.  The  other  actions 
here  landed  to  embraced  equity  actions,  in  which  costs  were  to 
be  given  or  withheld,  as  the  Court  should  direct.  This  is  very 
plain — ^indeed,  is  conceded  by  all.  But  by  the  amendment  of 
1862)  the  words,  "  according  to  section  54,"  were  omitted  in  sub- 
division 3  of  section  304,  and  it  is  insisted  that,  as  the  section  now 
stands,  the  Plaintiff  is  entitled  to  costs  in  all  cases  of  a  recovery 
by  him,  in  an  action  of  which  a  justice  of  the  peace  has  no  juris- 
dictioD,  and,  as  a  consequence,  by  section  305  the  Defendant  must 
have  costs  m  aU  such  cases  if  the  Plaintiff  be  not  entitled  to  costs. 
This  construction,  however,  renders  meaningless  the  first  subdi- 
vision of  section  306,  which  declares  that  "  in  other  actions  costs 
may  be  fdlowed  or  not,  in  the  discretion  of  the  Court."  It  is 
indisputable  that  this  paragraph  embraced  equity  actions  prior  to 
1862.  It  was  introduced  principally,  if  not  solely,  with  a  view  to 
a  fair  and  just  imposition  of  the  burdens  of  litigation  according  to 
the  equities  of  the  particular  case.  This  right  had  been  exercised 
by  courts  having  equity  powers  from  time  immemorial,  and  was 
always  deemed  essential  to  the  proper  exercise  of  equity  jurisdiction. 
We  cannpt  believe  that  the  Legislature  intended  to  effect  so  great 
a  change,  in  the  absence  of  an  express  declaration  to  that  effect. 
Had  SBdi  an  intention  existed,  it  would  not  have  been  left,  as  we 
conceive,  to  mere  construction.  Especially  must  we  so  conclude 
when  such  construction  renders  other  provisions  of  law  nugatory. 

All  the  provisions  bearing  on  the  subject  imder  consideration 
should  be  read  together,  and  should  be  so  construed  as  to  take 
effect  in  harmony.  Governed  by  this  rule  of  interi>retation,  the 
right  to  give  or  withhold  costs  to  a  party  in  equity  cases,  rests  in 
the  discretion  of  the  Court,  as  declared  by  section  306,  and  such 
discretion  it  is  not  in  the  province  of  this  Court  to  direct  or  con- 
trol. 

Again,  it  has  always  been  the  practice  to  permit  actions  to  be 
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discontinued  in  the  discretion  of  the  Conrt,  without  costs,  even  in 
suits  at  law,  when  the  Defendant  had  obtained  a  discharge  under 
the  insolvent  laws,  and  in  many  other  cases.  Such  permission 
existed  as  a  matter  of  practice,  resting  in  the  discretion  of  the 
Court,  and  could  not  be  considered  on  appeal. 

The  numerous  cases  cited  by  the  Appellants'  counsel,  showing 
in  what  instances  the  Court  of  original  jurisdiction  will  refuse  per- 
mission to  discontinue  without  costs,  have  no  pertinency  in  this 
Court.  Those  cases  were  proper  for  the  consideration  of  the 
Court  on  the  hearing  of  the  application.  They  were  authorities 
on  the  question  of  practice  in  that  Court.  But  this  Court  has  not 
the  power  to  correct  errors  of  practice  in  the  inferior  courts.  We 
are  also  cited  to  various  statutes  in  relation  to  costs,  and  particu- 
larly to  2  E.  S.  613,  §  1,  which  provides  that  a  Plaintiff,  on  dis- 
missing his  bill  or  petition,  in  a  court  of  equity,  shall  pay  to  the 
Defendant  his  costs,  to  be  taxed,  except  in  certain  cases  there 
specified.  But  the  Code  abrogated  these  statutory  provisions,  and 
declared  when,  and  under  what  circumstances,  parties  were  entitled 
to  recover  costs,  and  they  can  now  have  them  in  no  other  cases. 

We  are  of  the  opinion  that  the  order  and  judgment  appealed 
from  must  be  affirmed,  but  without  costs  of  appeal. 

This  conclusion  disposes  of  the  appeal  in  Grace  v.  The  Same 
Defendants. 

Affirmed,  without  costs  of  appeal. 

JOEL  TIFFANY, 
State  Reporter. 
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JATIED  W.  MOSS,  Administrator  of  EDWAED  A.  MOSS, 
DBCSA8ED,  Eespondent,  V.  GEOEGE  BEISBANE,  Appellant. 

Appeal  from  the  Supreme  Court.  The  action  was  for  mon- 
eys expended  and  services  rendered  by  the  Plaintiff,  under  a 
written  agreement  with  the  Defendant,  which  provided,  among 
other  things,  that  the  Plaintiff  should  take  charge  of  certain 
rooms  in  a  hotel  in  Buffalo,  kept  by  the  Defendant,  for  the  sum 
of  $90  a  month,  and  that  the  Plaintiff  should  provide  certain 
articles  necessary  for  the  purpose,  and  pay  for  all  gas  consumed 
in  the  building. 

The  referee  found,  as  matter  of  fact,  that  the  parties  entered 
into  the  agreement  allied ;  that  the  Plaintiff  rendered  the  stip- 
ulated services ;  that  he  furnished  certain  necessary  articles, 
which  the  Defendant  undertook  and  n^lected  to  provide ;  and 
that  he  advanced  certain  moneys  for  the  benefit  of  the  Defend- 
ant, and  for  which  the  latter  was  liable.  The  referee  directed 
judgment  for  the  amount  due,  which  was  $1,646.35,  with  costs. 

The  only  exception  taken  by  the  Defendant  was  to  the  admis- 
sion of  proof  of  the  amount  paid  by  the  Plaintiff  for  gas  con- 
sumed in  the  hotel. 

The  judgment  was  aflirmed  at  the  General  Term  in  the  Eighth 
District,  and  the  Defendant  appealed  to  this  Court. 

TcHoott^  Houghton  cfe  Cla/rk  for  Appellant. 

GwMon  <6  /Smith  for  Eespondent. 

Porter,  J. — The  referee  was  right  in  receiving  the  proof  to 
which  the  Defendant  objected.  The  use  of  the  gas  was  essential 
in  conducting  the  business  in  which  the  parties  were  engaged. 
The  Plaintiff  was  at  liberty  to  make  the  payments  and  claim 
reimbursement  from  the  Defendant.  The  appeal  is  without 
merit,  and  the  judgment  should  be  aflSrmed,  with  five  per  cent, 
damages  for  delay. 

All  concur. 

Judgment  accordingly.  JOEL  TIFFANY, 

State  Eeporter. 
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ANNA  M.   COOK,  Administratrix   op   John  F.  Cook,  Db- 
CEASED,  V.  THE  NEW  YOEK  CENTRAL  RAILROAD  CO. 

Nonsuit — Presumptions  for  Plaintiff — Negligence — Railroad. 

On  a  question  of  nonsuit^  all  disputed  questions  of  fact  are  to  be  decided  in 
favor  of  the  Plaintiff;  and  all  presumptions  and  influences  which  he  had  a 
right  to  ask  from  the  Jury,  are  to  be  conceded  to  him. 

In  the  management  of  a  railroad  and  machinery,  the  railroad  corporation  is 
bound  to  use  the  utmost  care  and  vigilance  to  avoid  the  dangers  attending  a 
collision. 

The  party  injured  was  required  to  exercise  only  the  ordinary  prudence  and 
attention  which  sensible  men  are  accustomed  to  give  under  similar  circum- 
stances. 

On  the  17th  of  September,  1864,  John  F.  Cook  and  John 
Van  Brunt  were  returning  from  their  work,  in  a  one-horse  wagon. 
Their  course  was  northerly  up  Hamburg  Street,  in  the  city  of 
Buffalo.  While  crossing  the  Defendants'  railroad,  as  it  passed 
over  that  street,  the  wagon  was  struck  by  a  train  of  cars,  which 
was  backing  toward  the  city  of  Buffalo.  Both  the  occupants 
of  the  wagon  were  tlirown  out,  and  Cook  was  instantly  killed. 
The  Plaintiff,  as  his  administratrix,  brings  this  action  to  recover 
damages  for  such  killing.  On  the  trial  at  the  Circuit  the  Plain- 
tiff was  nonsuited.  The  General  Term  of  the  Eighth  District 
affirmed  the  judgment  entered  upon  this  nonsuit,  and  the  Plain- 
tiff now  appeals  to  this  Court  The  facts  are  stated  in  the  opin- 
ion of  the  Court. 

•John  C.  Strong  for  Appellant. 
A.  P.  Zannmff  for  Respondent. 

Hunt,  J. — Two  questions  were  presented  upon  this  trial. 
First,  were  the  Defendants  guilty  of  negligence  on  the  occasion 
in  question?    Second,  was  the  deceased  free  from  n^ligence? 

To  justify  a  nonsuit,  one  of  these  questions  must  be  held 
against  the  Plaintiff,  and  so  clearly  that  there  is  no  room  for 
doubt     On  a  question  of  nonsuit,  all  disputed  facts  are  to  be 
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decided  in  favor  of  the  Plaintiff,  and  all  presumptions  and  infer- 
ences which  he  had  a  right  to  ask  from  the  jury  are  to  be  con- 
ceded to  him.  As  we  have  frequently  and  recently  held,  we  do 
not  weigh  or  measure  the  evidence.  That  is  the  province  of  the 
jury.  If  there  is  evidence  in  favor  of  the  PlaintilTs  claim,  on 
which  the  jury  would  have  been  justified  in  giving  him  a  verdict, 
it  is  not  for  the  Court  to  say  whether  it  has  been  overbalanced 
or  outweighed  by  the  conflicting  testimony. 

(Solms  V.  The  Rutger's  Fire  Ins.  Co.  and  railroad  cases  cited, 
post) 

It  appeared  in  evidence  that  the  train  approached  the  crossing 
in  question  by  a  curve,  and  that  the  view  in  the  direction  from 
which  it  came  was  cut  off  by  houses  and  by  a  high  fence. 

It  appeared  that  the  deceased  and  his  companion,  who  is  now 
also  dead,  were  sober,  steady  men,  and  that  they  were  sober  on 
the  evening  in  question.  They  approached  the  crossing  slowly, 
in  the  dusk  of  the  evening,  and,  as  it  appeared  by  the  evidence 
of  Are  witnesses,  there  was  no  flagman  visible  at  the  station,  and 
no  warning  was  given  that  it  was  not  safe  to  cross,  although  a 
flagman  was  regularly  stationed  at  that  point  for  the  purpose  of 
preventing  the  passage,  when  it  was  unsafe  to  cross.  It  appeared 
by  the  evidence  of  four  witnesses  that  no  bell  was  rung  upon  the 
approaching  train,  and  that  no  whistle  was  sounded  from  it  until 
the  collision  took  place.  An  ordinance  of  the  city  of  Buffalo 
was  introduced  in  evidence,  by  which  trains  were  prohibited  from 
passing  this  point  at  a  rate  of  speed  greater  than  that  of  six  miles 
per  hour.  It  was  proved  by  several  witnesses  that  this  train 
was  crossing  at  a  rate  of  speed  equal  to  eight  or  ten  miles  per 
hour. 

The  Defi^dants,  on  the  other  hand,  proved  by  the  fireman  of 
the  train  that  the  train  was  crossing  at  a  speed  not  exceeding 
five  miles  per  hour,  that  the  whistle  was  blown  twice,  and  that 
the  bell  was  rung  as  they  crossed  the  street.  He  further  testi- 
fied that  Scanlin  was  the  r^ular  fiagman  at  this  point,  but  that, 
on  this  occasion,  one  Sullivan  stood  near  the  track,  and  about  ten 
or  twelve  feet  from  the  shanty  on  Hamburg  Street.    Another 
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fireman  testified  to  the  same  facts,  except  that  he  testified  that 
he  did  not  see  a  flagman  there ;  tliat  he  did  see  a  cripple  there, 
but  that  he  did  not  know  Sullivan.  The  first  of  these  firemen 
stated  that  he  remembered  that  they  rang  the  bell  at  the  cross- 
ing, because  they  always  did  ring  the  bell  at  such  a  crossing. 
The  other  testified  that  he  fixed  the  rate  of  speed  at  which  they 
crossed,  fi'om  the  fact  that  they  always  came  slowly  around  the 
curve,  and  he  fixed  it  on  this  occasion  from  that  usual  way.  The 
conductor  was  also  sworn,  and  he  testified  that  he  discovered  the 
wagon  on  the  track,  and  whistled,  or  signalled  to  brake  down. 
"The  man  was  stopped  there,  but  he  started  again,  and  I  imme- 
diately hallooed  to  him  to  hold  on,  and  then  I  ran  to  the  second 
car,  and  I  had  not  more  than  got  there  than  they  blowed  the 
second  whistle  .  .  .  ;  the  men  came  to  a  full  stop  when 
they  saw  the  train,  but  they  jerked  the  lines  again  and  started, 
and  as  quick  as  I  saw  them  I  hallooed,  because  I  saw  they  could 
not  cross  safely ;  I  hallooed  to  them  to  hold  on,  and  gave  a  signal 
to  brake  and  stop  the  engine.  With  reference  to  Hamburg  Street, 
the  men  were  in  the  middle  of  the  road ;  I  think  the  fore  part 
of  the  horse  was  pretty  near  on  the  southern  part  of  the  track ; 
the  cars  are  thirty  feet  in  length."  On  his  cross-examination  he 
said :  "  When  I  first  saw  them  they  were  driving  on  the  track, 
and  had  stopped ;  I  was  within  four  cars'  length  of  Hamburg 
Street.  When  I  first  saw  them  they  were  driving  up  the  track ; 
I  told  them  to  stop ;  I  was  four  cars'  length  from  them ;  they 
stopped  on  the  south  track ;  the  wagon  was  in  the  centre  of  that 
track  when  I  first  noticed  them."  Daniel  Sullivan  testified  that 
Scanlin  was  the  fiagman  at  this  point,  and  that,  at  his  request, 
he  held  his  fiag  for  him  while  he  went  to  his  supper,  on  the  occa- 
sion in  question ;  that  he  saw  the  horse  and  wagon  coming  up 
ilie  street,  and  saw  the  train  approaching,  and,  waving  his  flag 
under  the  horse's  nose,  stopped  the  wagon  for  about  ten  minutes ; 
that  the  man  said  the  horse  should  go  through,  whipped  him  up, 
and  he  went  on  the  track.  Thomas  Smith  and  Rosina  Smith 
corroborated  Sullivan  in  the  most  important  portions  of  his 
testimony.     Other  witnesses  were  called  to  discredit  Sullivan's 
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evidence,  one  of  whom  testified  that  Sullivan  had  said  to  her 
that  he  knew  nothing  about  the  accident,  that  he  was  in  the 
shanty,  and  that  he  knew  nothing  about  it. 

The  rule  is  quite  well  settled,  that  in  the  management  of  their 
poad  and  machinery,  a  railroad  corporation  is  bound  to  use  the 
utmost  care  and  vigilance,  to  avoid  the  dangers  attending  a  coUi- 
aon.  It  is  equally  well  settled,  that  the  freedom  from  negligence 
which  is  required  of  a  Plaintiff,  involves  only  that  ordinary  pru- 
dence and  attention  which  sensible  men  are  accustomed  to  give  in 
similar  cases. 

Perfect  composure  in  danger,  entire  self-possession,  and  an  ac- 
curate decision  upon  the  evident  course- to  be  adopted  on  the 
emergency,  are  not  required. 

The  recent  elaborate  discussions  in  Ernst  v.  The  Hudson  E.  E. 
Co.  (35  N.  T.  9),  Beisiegal  v.  The  N.  T.  Central  (34  N.  T.  R 
622),  Mackay  v.  The  K  Y.  Central  (35  N.  T.  E.  75),  Brown  v. 
TTie  N.  Y.  Central  (34  N.  Y.  E.  405),  render*  it  unnecessary  to  re- 
examine either  the  authorities  or  the  principles  upon  which  this 
case  should  be  decided.  Upon  those  cases  the  question  upon  each 
of  the  points  I  have  mentioned  should  have  been  submitted  to  the 
jury,  and  their  decision  would  have  been  conclusive.  Indeed, 
upon  the  evidence  of  the  Defendants'  conductor  himself,  I  think 
it  was  a  case  for  the  jury. 

It  was  for  them  to  decide  upon  the  conflicting  evidence  be- 
fore them  as  to  the  Defendants'  negligence.  It  was  for  them 
also  to  draw  the  conclusions  whether  the  Plaintiff  was  in  fault; 
whether  and  how  he  could  have  escaped  the  imminent  danger  that 
pressed  him ;  and  whether  he  heard  or  understood  the  directions 
or  signals  that  were  given  to  him. 

I  think  there  should  be  a  new  trial,  with  costs  to  abide  the 
event 

All  concur,  except  Davies,  Oh. J.,  and  Grovee. 

Geover,  J.  (dissenting). — ^The  only  exception  as  to  the  ad- 
miasibility  of  evidence  taken  was,  that  of  the  Plaintiff  to  the 
rejection  of   testimony  showing  what  Van  Brunt  swore   to  in 
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relation  to  the  transaction  before  the  coroner's  inquest.  Yan 
Brunt  was  in  the  wagon  with  the  Plaintiff 's  intestate,  and  driving 
at  the  time  of  the  collision.  Van  Brunt  was  dead  at  the  time  of 
the  trial,  and  the  Defendant  had  counsel  before  the  inquest.  It  is 
settled  in  civil  actions  that,  when  a  witness  has  been  sworn  upon 
a  previous  trial  between  the  same  parties  or  their  privies,  upon 
the  same  issue,  and  has  died  before  the  pending  trial,  proof  of  what 
such  witness  swore  to  upon  the  former  trial  is  competent.  This  is 
the  extent  of  the  rule.  The  evidence  offered  in  the  present  case 
does  not  come  within  the  principle.  Here  there  was  no  cause 
pending  between  these  parties  at  the  time  Van  Brunt  was  sworn. 
Neither  party  could  in  any  way  be  affected  by  any  result  of  the 
inquest,  nor  was  such  inquest  admissible  in  evidence  for  or 
against  either  party  in  this  case.  Although  in  some  ancient 
cases  it  has  been  held  that  such  testimony  was  admissible  upon 
the  trial  of  an  indictment,  there  is  no  precedent  for  admitting  it 
in  civil  suits.  Neither  the  parties  or  issue  is  the  same.  The  evi- 
dence was  properly  rejected. 

The  more  material  question  arises  upon  the  exception  of  the 
Plaintiff  to  the  nonsuit  ordered  by  the  Court.  This  presents 
the  question,  first,  whether  there  was  such  a  failure  of  proof  show- 
ing negligence  in  the  Defendant  as  that  a  verdict  finding  such 
negligence  would  be  set  aside ;  and  second,  whether  a  verdict  ex- 
onerating the  Plaintiff's  intestate  from  n^ligence  would  be  so 
much  against  the  weight  of  evidence  as  that  it  would  not  be  per- 
mitted to  stand. 

A  determination  of  either  of  these  propositions  in  favor  of  the 
Defendant  will  sustain  the  nonsuit  (Wilds  v.  The  Hudson  River 
E.  R.  Co.  24  N.  Y.  431 ;  Johnson  v.  Same,  20  N.  Y.  73).  The 
same  rule  has  been  held  by  this  Court  in  other  cases,  and  in  tliis 
respect  (if  in  any)  these  cases  have  not  been  overruled. 

The  n^ligence  imputed  to  the  Defendant  is,  that  there  was 
no  flagman  at  this  crossing  at  the  time  of  the  collision ;  2d, 
that  the  train  was  running  faster  than  permitted  by  the  ordinance 
of  the  city  of  Buffalo ;  and  3d,  that  the  bell  was  not  rung.  As 
tto  the  first  question,  it  was  proved  that  there  was  usually  a  flag- 


Digitized  by  CjOOQ  IC 


IW.]  OOOK  V.  NEW  YORK  CBNTRAL  RAILROAD  CO.  13 

Diflseating  opinioa  bf  GttovBB,  J. 

man  kept  by  tiie  Defendant  at  this  erossing.  The  evidence  as  to 
bis  b^ng  there  at  the  time  of  the  collision  in  question  was  con- 
flicting,  and  as  to  that  I  think  it  presented  a  fietir  question  for 
the  jury  in  that  respect  But  there  was  no  law  for  making  it 
the  duty  of  the  Defendant  to  keep  a  flagman  there.  In  the  ab- 
sence of  such  law  I  do  not  think  negligence  can  be  imputed  to 
the  Defendant  for  the  omission.  Crossing  a  railroad  in  the  country 
where  there  is  no  flagman  is  equally  dangerous  as  it  is  to  cross  in 
the  city  in  the  like  absence,  although  the  number  crossing  may 
be  much  less. 

The  law  has  imposed  upon  railroad  companies  the  duty  of 
making  snch  signals  and  giving  such  warnings  as  it  deems  ade- 
quate to  the  security  of  the  public,  and  neither  courts  nor  juries 
have  any  right  arbitrarily  to  impose  othere.  If  courts  or  juries 
are  antJiorized  to  impute  n^ligence  from  a  failure  to  keep  flag- 
men at  any  particular  station,  no  determinate  rule  can  be  pre- 
scribed excusing  them  from  so  keeping  them  at  others.  The 
amount  of  travel  at  the  crossings  varies  greatly  at  particular 
seasons  and  on  particular  occasions.  As  above  remarked,  there 
18  as  much  danger  encountered  by  each  person  crossing  the  track 
where  there  is  but  one  hundred  crossing  in  a  day  as  there  is  where 
a  dionsand  cross.  While  the  presence  of  flagmen  may  to  some 
extent  reduce  the  danger,  it  would  be  still  more  reduced  by  closing 
a  gate  at  the  crossing  while  trains  were  passing,  as  is  done  in  some 
eountries  in  Europe.  No  one  insists  that  they  are  bound  to  do 
die  latter. 

The  decided  wdight  of  the  evidence  is,  that  the  train  was  not 
running  six  miles  an  hour,  the  rate  permitted  by  the  ordinance 
of  the  city.  Two  or  three  witnesses  testify  it  was  running  faster 
dian  usual,  bat  it  is  evident  that  their  observation  was  such  as 
scarcely  authorized  them  to  speak  upon  this  point;  while  those 
on  and  in  charge  of  the  train  testify  positively  that  it  was  run- 
ning very  slow — ^not  five  miles  an  hour — and  the  short  distance 
witliin  which  the  train  was  stopped,  after  the  signal  so  to  do, 
demonstrates  that  these  latter  witnesses  were  correct. 

Some  four  witnesses  testified  that  they  did  not  hear  the.  bell 
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ring ;  not  one  of  them  testify  that  they  Ibtened  for  the  purpose 
of  hearing,  or  were  paying  any  attention  to  whether  it  was  ring- 
ing or  not.  Three  witnesses  swear  positively  that  the  bell  was 
ringing.  No  conflict  was  presented  by  this  evidence.  Testimony 
of  a  witness  that  he  did  not  hear  the  bell  ring  is  no  evidence  at 
all,  unless  he  testifies  that  his  attention  was  directed  to  the  mat- 
ter. It  is  a  case  where  aflirmative  evidence  is  to  prevail  against 
n^ative,  for  the  reason  that  the  former  knows  the  fact,  and  the 
latter  does  not  know  it.  These  latter  testify  honestly  that 
they  did  not  hear,  although  the  bell  was  ringing,  while  the 
former  are  guilty  of  perjury,  unless  the  fact  was  as  stated  by 
them. 

I  think  the  evidence  failed  to  show  n^ligence  in  the  Defendant 
or  its  employees. 

Upon  the  question  of  negligence  in  the  Plaintiff's  intestate,  it 
is  settled  that  the  negligence  of  Van  Brunt,  the  driver  with  whom 
he  was  riding,  was  imputable  to  him  (Brown  v.  N.  Y.  C.  K.  K. 
32  N.  Y.  597). 

The  evidence  sliowed  that  the  approaching  train  might  have 
been  seen  by  persons  in  the  wagon  while  approaching  the  track, 
so  as  to  have  avoided  the  collision  by  looking  up  and  down.  It 
is  true  that  there  were  some  buildings  that  prevented  a  view  of 
the  entire  track,  but  the  evidence  shows  that  sufficient  could  be 
seen  by  attention,  while  passing  along  in  the  wagon,  to  have  pre- 
vented the  collision.  It  is  conceded  that,  if  the  intestate's  negli- 
gence contributed  to  the  injury  received,  he  cannot  recover, 
although  the  Defendant  was  guilty  of  negligence.  In  Ernst  v. 
The  Hudson  R  R.  R.  (32  Howard,  61),  it  was  remarked  in  the 
opinion  of  the  learned  judge  in  this  Court,  in  substance,  that  if 
the  traveller,  upon  approaching  a  crossing,  does  not  hear  the  bell 
ring,  he  may  assume  there  is  no  train  within  eighty  rods,  and  that 
he  is  not,  therefore,  guilty  of  negligence  in  going  on  the  track, 
although,  by  looking,  he  could  see  a  train  approaching  so  near 
that  it  was  dangerous  so  to  do.  The  reason  upon  which  the 
remark  is  based  is,  that  the  law  makes  it  the  duty  of  those  in 
chai^  of  the  train  to  ring  the  bdl  continuously  within  that 
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distance  of  the  crossing,  or  in  default  blow  the  whistle,  and  that 
a  fidlure  to  do  either  is  an  assurance  that  may  be  relied  on  that 
there  is  no  approaching  train  within  the  prescribed  distance. 
Similar  remarks  are'  found  in  the  opinions  in  several  other  cases 
in  this  Court,  but  in  none  of  the  cases  does  the  point  appear  to 
have  been  so  adjusted.  In  Wilds  v.  The  Hudson  R.  R.  R.  (supra) 
the  direct  contrary  is  said  in  the  opinion,  and  in  several  other 
cases  in  this  Comi;.  So  that,  upon  this  point,  there  is  a  conflict 
in  the  views  of  learned  judges.  All  agree  that  the  party  crossing 
the  track  must  use  ordinary  cafe,  or  he  is  guilty  of  n^ligence 
that  will  prevent  his  recovering  for  an  injury,  although  the  com- 
pany may  be  guilty  of  negligence. 

The  inquiry  then  is  reduced  to  this :  Whether  it  is  ordinary 
care  for  one  to  venture  upon  a  railroad  track,  although  no  bell 
may  be  ringing  or  whistle  blowing  to  advertise  an  approaching 
train,  without  looking,  when  the  track  is  visible,  to  see  whether 
there  is  such  train.  Care  is  imposed,  and  must  be  exercised.  Is 
this  performed  by  simply  listening  for  the  bell  or  whistle,  when, 
by  the  use  of  the  eye,  without  trouble  or  inconvenience,  the  real 
condition  can  readily  be  ascertained.  I  think  it  borders  upon 
rashness  to  go  ahead,  omitting  this  easily  available  means  of 
avoiding  danger.  It  is  said,  Will  you  require  this  vigilance  in 
behalf  of  a  wrongdoer  ?  My  answer  is,  that  the  omission  to  look 
under  such  circumstances  makes  the  party  guilty  thereof  a  wrong- 
ioear,  and,  if  injury  arises  to  either,  it  is  the  result  of  the  acts  of 
two  wrongdoers.  K  either  is  injured  in  consequence  of  the 
wrongful  acts  of  both,  the  law  will  not  allow  either  to  recover. 

It  is  said  that  a  regard  for  human  life  requires  that  railroad 
eompanies  should  be  held  strictly  to  the  performance  of  their  duty 
in  giving  the  requisite  signals  at  crossings.  To  this  I  agree. 
The  same  r^ard  requires  that  all  persons  at  such  crossings,  know- 
ing the  great  danger  inseparable  from  collisions,  should  exercise 
their  senses  of  sight  and  hearing,  in  order  to  avail  them.  To 
<Mnit  this,  and  heedlessly  rush  upon  a  track  at  any  time,  is  a  wan- 
Ion  exposure  that  no  prudent  person  will  be  guilty  of.  To  rely 
blindly  upon  the  strict  performance  by  others  of  their  legal  or 
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moral  duties,  in  matters  seriously  affecting  life  and  limb,  or  any 
important  interest,  is  not  the  course  of  prudent,,  cautious  men, 
and,  when  this  has  been  done,  the  party  suffering  an  injury  there- 
from should  attribute  it,  at  least  in  part,  to  his  own  want  of  care. 
Human  nature  is  too  imperfect  to  render  such  reliance  safe. 

The  law  evinces  its  regard  for  human  life  and  safety,  not  by 
awarding  compensation  for  injuries  sustained  by  the  mutual  care- 
lessness of  parties,  but  by  punishing  criminally  those  through 
whose  neglect  the  injury  has  been  inflicted. 

In  all  cases  where  death  has  been  caused  by  the  neglect  of 
those  in  charge  of  trains  to  give  the  signals  required  by  law,  those 
whose  duty  it  was  to  give  them  may  be  punished  criminally  for 
the  homicide. 

To  this  charge  the  fact  that  the  negligence  of  the  deceased 
had  contributed  to  his  death,  would  constitute  no  defence.  One 
conviction  upon  such  a  charge,  would  go  further  in  securing  a 
performance  of  duty  by  railroad  employees  than  many  recoveries 
in  civil  actions.  It  is  not,  therefore,  necessary  to  innovate  upon 
settled  legal  principles  to  protect  the  public. 

The  only  remaining  question  is,  whether  it  is  the  duty  of  the 
Court  to  submit  the  question  to  the  jury  as  one  of  fact,  or  to  dis- 
pose of  it  as  one  of  law.  It  is  the  legal  right  of  parties  to  have 
all  questions  of  fact  determined  by  the  jury.  It  is  equally  their 
right  to  require  the  Court  to  determine  all  questions  of  law.  An 
application  of  these  rules  requires  the  judge,  when  there  is  a 
doubt  whether  the  party,  by  looking,  could  have  seen,  or  by  lis- 
tening could  have  heard,  the  train  in  time  to  have  avoided  the 
danger,  to  submit  these  questions  to  the  jury ;  but,  when  the 
proof  clearly  establishes  the  aflSrmative  of  these  propositions, 
or  either  of  them,  the  only  question  is,  w^hether  it  is  negligence  to 
go  upon  the  track  without  looking  or  listening.  This  I  conceive 
to  be  clearly  a  question  of  law,  to  be  determined  by  the  Court. 
In  this  way  only  can  there  be  any  uniform  rule.  It  it  said  that 
it  should  be  submitted  to  the  jury  to  determine  whether  people 
generally  were  not  in  the  habit  of  so  doing,  with  the  instruction 
that  if  they  were  it  was  not  the  omission  of  ordinary  care  so  to  do. 
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Who  ever  heard  of  any  testimony  being  oflFered  upon  such  an 
issue?  Is  it  said  the  jury  are  to  determine  from  their  own  knowl- 
edge! The  answer  to  this  is,  they  have  no  knowledge,  except 
their  individual  experience,  and  many  juries  rarely  cross  a  rail- 
road. Prudent  juries,  exercising  care,  would  determine  the 
question  one  way,  while  those  of  a  different  character  and  habit 
would  determine  it  the  other. 

I  think,  when  it  appears  that,  by  looking,  the  train  could  have 
been  seen,  and  the  party  has  gone  upon  the  track,  negligence  has 
been  conclusively  shown,  and  the  Court  should  so  pronounce. 

Mj  conclusion,  therefore,  is,  that  the  nonsuit  was  properly 
granted,  upon  the  second  ground,  and  that  the  judgment  should 
be  affirmed. 

Beversed,  and  new  trial  ordered. 

JOEL  TIFFANY, 
State  Eeporter. 
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JAMES  ORTON  et  al.  Appellants,  v.  LINA  ORTON  et  al., 

Respondents. 

Legacy^  what  constihttes — Dower — Proportional  Deductions. 

Every  bequest  of  personal  property  is  a  legacy,  including  as  well  those 
made  in  lieu  of  dower,  or  in  satisfaction  of  an  indebtedness,  as  those  which  are 
wholly  gratuitous. 

Where  the  testator  provides  in  his  will  that,  in  case  his  estate  should  not 
be  sufficient  to  pay  the  legacies,  the  deficit  is  to  be  deducted  in  proportion  to 
the  sums  given  to  each,  he  makes  the  amount  given  to  the  widow  in  lieu  of 
dower  to  depend  upon  the  sufficiency  of  the  estate  to  pay  the  legacies  given. 
The  same  principle  applies  also  where  the  legacies  are  to  be  increased  by  a 
surplus  in  the  estate. 

Parker,  J. — The  Appellants  and  all  of  the  Respondents,  except 
Lina  Orton,  are  heirs-at-law  of  Henry  T.  Orton,  deceased,  and 
legatees  under  his  last  will  and  testament.  Lina  Orton  is  his 
widow. 

By  his  will  the  said  Henry  T.  Orton  gives  to  his  wife,  Lina 
Orton,  in  lieu  of  dower,  $25,000.  He  also  gives  her  the  use  of 
his  dwelling-house,  with  the  building  and  lands  adjoining,  during 
her  natural  life.  He  also  gave  her,  absolutely,  all  his  farming 
utensils,  household  furniture,  and  stoves.  He  then  disposes,  by 
devise,  of  certain  real  estate  which  he  had  in  the  State  of  Con- 
necticut, and  gives  legacies  of  various  sums,  respectively,  to  the 
Appellants  and  Respondents,  except  the  said  Lina  Orton.  The 
will  then  proceeds  as  follows :  "  My  lot  of  land  in  the  town  of 
Washington,  Dutchess  County,  and  State  of  New  York,  contain- 
ing about  twelve  acres,  I  direct  to  be  sold,  and  the  sura  realized 
therefrom  to  be  divided  among  all  my  heirs  in  proportion  to  the 
sums  given  to  each  at  the  death  of  my  wife.  I  direct  the  surviving 
executor  or  executors  to  sell  my  house  and  lot  in  the  town  of 
Washington,  and  divide  the  sum  realized  therefrom  among  the 
surviving  legatees,  or  their  children,  in  proportion  to  the  legacies 
of  each.  Should  my  estate  not  be  sufficient  to  pay  the  amount  of 
the  within  named  legacies,  the  deficit  shall  be  deducted  therefrom 
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in  proportion  to  the  sums  given  to  eacli ;  if  there  be  a  surphis,  it 
shall  be  divided  to  each  in  proportion  to  the  sums  given,  and  sub- 
ject to  the  same  conditions."  The  Defendants,  Lina  Orton,  Sarah 
E  Brace,  and  his  nephew,  Samuel  De  Graif  Orton,  were  appointed 
executors  of  the  will,  and  authorized,  for  the  purpose  of  paying 
his  debts  and  legacies,  to  sell  or  otherwise  dispose  of  his  property, 
real  and  personal,  as  they  should  deem  best. 

Upon  the  final  settlement  of  the  executors  before  the  surrc^ate 
of  Dntchess,  after  paying  all  debts  and  legacies,  there  was  found 
to  be  a  surplus  amounting  to  $41,912.75.  This  included  the  sum 
realized  from  the  sale  of  the  twelve-acre  lot  in  the  town  of  Wash- 
ington, which  the  executors  were  directed  by  the  will  to  sell  and 
divide  among  all  the  heirs  of  tlie  testator  in  proportion  to  the  sums 
given  to  each,  which  sum  was  $840. 

In  the  distribution  of  this  surplus,  under  the  will,  the  surrogate 
gave  to  the  Defendant,  Lina  Orton,  the  widow  of  the  testator,  the 
6am  of  $20,852.50,  being,  or  intended  as,  the  proportion  thereof 
to  which  she  is  entitled  under  the  direction  that  the  surplus 
"shall  be  divided  to  each  hi  proportion  to  the  sum  given" 
each  by  tlie  will,  and  counting  the  $25,000  given  her  in  lieu 
of  dower  as  the  "  sum  given  "  to  her,  mentioned  in  that  clause. 
The  present  Appellants,  being  dissatisfied  with  this  allowance 
to  the  widow,  appealed  to  the  Supreme  Court,  where  the  decree 
was  modified  in  so  far  as  it  gave  the  widow  any  portion  of  the 
proceeds  of  the  real  estate,  and  the  sum  of  $417.92  was  deducted 
from  the  said  sum  awarded  to  her,  and  as  to  the  residue  of  said 
?um,  the  sum  of  $20,434.58,  it  was  adjudged  that  she  was  entitled 
to  retain  the  same. 

From  this  latter  part  of  the  judgment  the  appeal  to  this  Court 
is  taken. 

The  question  is,  whether  the  widow,  by  virtue  of  the  $25,000 
given  her  in  lieu  of  dower,  is  entitled,  under  the  clause  in  the 
will  in  respect  to  the  division  of  the  surplus,  to  share  in  such 
rarplns.  The  Appellants  insist  tliat  she  is  not,  on  the  ground 
that  the  testator  intended,  as  shown  by  the  will,  to  divide  the 
8wplus  among  the  legatees  in  proportion  to  their  legacies^  and  that 
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a  bequest  in  lieu  of  dower  is  not  a  legacy,  and  the  widow,  in 
respect  to  such  bequest,  not  a  legatee.  Notwithstanding  the 
bequest  to  the  wife  was  declared  to  be  in  lieu  of  dower,  it  is 
incorrect  to  say  that  it  was  not  a  legacy.  Such  it  was  in  legal, 
as  well  as  common  parlance,  and  it  is  constantly  called  by  that 
name  in  the  books  (2  Williams  on  Exrs.  1169,  1170 ;  2  Red- 
field  on  Wills,  553,  n.  25 ;  1  Roper  on  Legacies,  297,  432  ;  Wake 
V.  Wake,  1  Ves.  Jr.  335 ;  Williamson  v.  Williamson,  6  Paige, 
298).  Every  bequest  of  personal  property  is  a  legacy,  including 
as  well  those  made  in  lieu  of  dower  and  in  satisfaction  of  an 
indebtedness  as  those  which  are  wholly  gratuitous.  The  circum- 
stance whether  gratuitous  or  not,  does  not  enter  into  considera- 
tion in  the  definition.  Thus,  in  Jacob's  Law  Dictionary,  it  is 
defined  to  be  "  a  bequest  or  gift  of  goods  and  chattels  by  will 
or  testament.'^  In  Bacon's  Abridgment  a  legacy  is  defined  "  a 
gift  or  bequest  of  a  particular  thing  by  testament  *'  (Bac.  tit. 
Legacy).  "  The  word  devise  is  specially  appropriated  to  a  gift  of 
lands,  and  the  word  legacy  to  a  gift  of  chattels  "  (id.  note) ;  and 
when  it  is  said  that  a  legacy  is  a  gift  of  chattel,  the  word  gift  is 
not  limited  in  its  meaning  to  a  gratuity,  but  has  the  more  extended 
signification,  the  primary  one  given  by  Worcester  in  his  dic- 
tionary, "  a  thing  given,  either  as  a  gratuity  or  as  a  recompense." 
Thus  the  Chancellor,  in  Williamson  v.  Williamson  (6  Paige,  305), 
uses  this  language :  "  For  this  reason  the  legacy  of  the  wife,  ffiven 
in  lieu  of  dower,  does  not  abate  ratably  with  others,  if  the  fund 
is  insufiicient  to  satisfy  all." 

The  expression,  "  the  within  named  legacies,"  then,  as  used  in 
the  clause  of  the  will  disposing  of  the  surplus,  clearly  includes 
the  bequest  to  the  widow,  and  the  language  of  that  clause  makes 
that  bequest,  equally  with  the  others,  subject  to  abatement  in  case 
of  deficiency  to  pay  the  whole,  and  entitled  to  its  proportionate 
increase  in  case  of  a  surplus. 

No  doubt  the  rule  is  that  a  legacy,  in  lieu  of  dower,  is  to  be 
preferred,  in  case  of  a  deficiency  of  assets,  to  other  general  lega- 
cies (Williamson  v.  Williamson,  supra).  But  this  rule  is  for 
cases  where  the  will  does  not  provide  a  different  one.     The  be- 
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cpxAt  to  the  wife,  in  lieu  of  dower,  may  be  made  Bubjeet  to  any 
condition  which  the  testator  chooses  to  impose  upon  it ;  for  the 
wife  is  not  obliged  to  give  up  her  dower  in  exchange  for  it,  unless 
she  so  elects.  If  it  is  encumbered  by  a  condition,  the  acceptance 
of  it  is  subject  to  such  condition.  In  the  case  at  bar,  when  the  tes- 
tator said,  "  should  my  estate  not  be  sufficient  to  pay  the  amourU 
cf  the  within,  named  legacies^  the  deficit  shall  be  deducted  there- 
fix)m  in  proportion  to  the  sums  given  to  each,"  lie  made  the  amoimt 
of  the  legacy  to  his  wife  conditioned  upon  the  sufficiency  of  his 
estate  to  pay  all  the  legacies  in  full,  and  her  election  was  made  in 
view  of  that  condition ;  and  when  he  said  further,  "  if  there  be  a 
surplus,  it  shall  be  dmided  to  each^  in  proportion  to  the  sums 
given,  and  subject  to  the  same  conditions,"  he  gave  to  this  legacy 
the  condition  that  it  should  be  increased  from  the  surplus,  in  the 
same  proportion  that  it  was  subject  to  be  diminished  by  the  defi- 
ciency. Such  is  the  clear  and  explicit  language  of  the  clause  in 
question,  and  there  is  nothing  in  the  other  parts  of  the  will  or 
in  the  circumstances  of  the  case  to  cast  a  doubt  upon  this  interpi-e- 
tation.  It  is  manifest  from  the  case  that  the  sum  named  as  the 
legacy  in  lieu  of  dower  very  far  exceeds  the  value  of  tlie  dower, 
Xhe  estate  consisting  principally  of  personal  property.  The  aggre- 
gate amount  of  the  l^acies,  including  that  given  to  the  wife,  is 
$50,100.  It  seems,  then,  that  the  leading  instruction  of  the  tes- 
tator, as  shown  by  the  will,  was  to  give  his  wife  about  one-half  of 
his  peisonal  estate ;  and  as  there  was  scarcely  any  indebtedness, 
and  the  widow  was  an  executrix,  it  was  seen  that  she  would  have 
no  difficulty  in  making  her  election,  within  a  year,  between  her 
dower  and  the  provision  made  by  the  will  in  lieu  thereof,  even 
diough  that  provision  should  be  subject  to  a  pro  rata  reduction 
with  the  other  l^acies,  in  case  of  a  deficiency ;  and  upon  the  cor- 
responding increase  in  case  of  a  surplus,  the  ratio  would  be  pre- 
saged, and  the  leading  intent  carried  out. 

The  proceeds  of  the  twelve-acre  lot  mentioned  it  is  manifest 
he  did  not  intend  the  widow  to  sliare  in,  but  that  does  not  mili- 
tate against  the  construction  above  adopted.  In  regard  to  the 
specific  real  estate  mentioned  in  the  will,  his  scheme  of  distribu- 
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tion  was  different  from  that  adopted  for  the  personal  estate.  His 
Connecticut  lands  he  gave  to  one  brother  and  two  sisters,  the 
homestead  to  his  wife  for  life,  remainder  to  the  other  legatees  who 
should  survive  her,  or  tlieir  children,  in  proportion  to  their 
legacies,  and  this  twelve-acre  lot  to  his  heirs,  in  the  same  propor- 
tion. The  absence  here  of  the  ratio  appearing  in  the  distribution 
of  his  personal  estate  does  not  disprove  the  intent  indicated  by 
the  existence  of  that  ratio  in  that  distribution,  nor  tend  to  show 
that  he  did  not  mean  to  include  the  wife^s  legacy  among  those 
subject  to  be  reduced  by  a  deficiency  and  increased  by  a  surplus. 
It  is  said  that  the  great  disproportion  which  this  construction 
gives  tlie  widow  is  a  reason  for  not  adopting  it.  As  there  wem 
no  children,  and  no  representatives  of  any,  if  there  had  been  no 
will  the  widow  would  have  been  entitled  to  one-half  of  the  per- 
sonal estate.  It  would  seem,  then,  that  a  construction  of  the 
will  which  gives  her  only  half  does  not  give  her  an  undue  pro- 
portion. But  this  objection  also  denies  the  intent  of  the  testator 
to  give  her  half.  We  are  to  assume,  from  the  fact  that  he  provided 
for  the  event  both  of  a  deficiency  and  a  surplus,  that  he  supposed 
the  legacies  which  he  gave  might  exhaust  the  whole  of  his  estate. 
Supposing  this,  he  distinctly  gives  his  wife  $25,000,  and  all  the 
other  legatees  together  $25,100.  This  he  intended.  He  conse- 
quently intended,  if  his  estate — ^not  otherwise  disposed  of — should 
just  cover  these  legacies,  that  the  ratio  thus  indicated  should  be  the 
ratio  of  distribution  between  his  wife  and  the  other  legatees  in  the 
aggi'egate.  He  meant,  in  case  of  a  deficit  or  a  surplus,  to  keep 
up  the  ra;tio  established  by  a  comparison  of  his  various  legacies, 
for  all  deductions  are  to  be  made  in  proportion  to  the  minis  giveii 
to  ea^h^  and  all  additions  from  the  surplus  in  the  same  proportion. 
I  can  see  no  reason  for  excepting  the  sum  given  to  the  widow 
from  the  operation  of  this  direction,  and,  as  no  intent  to  exclude 
it  appears,  it  is  necessary  to  give  the  language  and  its  ordinary 
meaning  legitimate  effect,  and  that  will  clearly  include  the 
legacy  to  the  widow  as  one  of  the  "within  named  legacies" 
which  are  to  be  diminished  in  case  of  a  deficiency,  and  increased 
in  case  of  a  surplus. 
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His  making  the  portion  of  the  surplus  divided  to  each  subject 
to  the  same  conditions  imposed  upon  the  original  legacies  affords 
no  reason  for  supposing  that  he  did  not  intend  to  include  the 
widow  in  this  division.  If  it  is  conceived  that  the  legacy  given 
to  hei'  in  lieu  of  dower  is  given  without  condition,  the  same  is 
true  of  the  legacies  given  to  his  brother  James  Orton,  his  nephew 
Samuel  De  Graff  Orton,  and  his  niece  Eliza  Stewart,  and  the  same 
consequence  would  result  to  them.  But  this  division  to  each  is 
not  dependent  upon  the  existence  of  a  condition  annexed  to  the 
prior  legacies.  When  the  legacy  has  such  condition,  the  sum 
added  from  the  surplus  is  to  be  subject  to  the  same  condition,  is 
all  that  is  meant  by  the  language  of  this  bequest. 

I  think  the  judgment  of  the  Suprefne  Court  clearly  right,  and 
that  it  should  be  affirmed. 

Concurring,  Porter,  Davies,  Grover,  and  Wright. 

Hunt,  J.,  was  for  reversal. 

BoGKES  ^as  absent. 

Judgment  affirmed. 

JOEL  TIFFANY, 
State  Eeporter. 
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NEW  TOKK  LIFE  INSUKANCE  &  TKUST  CO.,  Apfkl- 
LAin^jV.  ISAAC  COVEKT  and  Othees,  Respondents. 

Title  to  Reed  Estate — Mortgage — Lapse  of  Tme— Presumption  repdUd, 

A  purchaser,  finding  a  mortgage  upon  the  land  purchased,  cannot  rely  upon 
the  presumption  arising  from  the  lapse  of  twenty  years,  but  must  ascertain  if 
anything  has  been  done  to  repel  the  presumption  arising  from  mere  lapse  of 
time.  A  rule  holding  the  lien  of  a  mortgage  discharged  after  the  lapse  of 
twenty  years  from  its  becoming  due,  notwithstanding  the  mortgagor  had  paid 
punctually  every  year  the  annual  interest,  because  of  a  conveyance  of  the  mort- 
gaged premises  by  the  mortgagor  without  the  knowledge  of  the  mortgagee, 
would  be  unjust.    The  registry  of  such  a  deed  is  no  notice  to  the  mortgagee. 

W.  Betts  for  Appellants. 

JK  G.  Lapham  for  Respondents. 

Dayies,  Ch.J. — The  complaint  in  this  action  was  filed  in 
August,  1853,  and  the  suit  was  instituted  to  foreclose  a  mortgage 
dated  May  1, 1829,  to  secure  the  sum  of  $1,400,  in  two  annual 
payments.  The  bond  and  mortgage  were  executed  by  William 
Oomell  to  Daniel  A.  Ammennan,  and  by  several  mesne  assign- 
ments were  vested  in  the  Plaintiffs.  The  last  payment  made  by 
Cornell  on  the  bond,  while  owner  of  the  premises,  was  on  the  26th 
of  May,  1830.  Cornell  continued  in  possession  of  the  premises 
imtil  1838. 

In  1837  he  conveyed  the  said  premises  to  one  Bradley  Clay,  and 
continued  in  possession  as  Clay's  tenant  until  1838. 

In  1838  Clay  and  wife  conveyed  the  premises  to  one  Cornelius 
V.  Covert,  who  entered  and  occupied  the  premises  for  a  time,  and 
then  conveyed  a  portion  of  them  to  the  Defendant  Sniffin,  and 
another  portion  to  the  Defendant  Isaac  Covert.  On  the  5th  of 
November,  1841,  Cornell,  the  obligor  of  the  bond,  paid  on  account 
of  the  debt  secured  thereby  the  sum  of  $100,  and  on  the  9th 
of  December  in  that  year  paid  a  further  sum  of  $200.  Judgment 
at  Special  Term  was  given  for  a  foreclosure  and  sale  of  the  mort- 
gaged premises,  which  was  reversed  at  General  Term,  and  a  new 
trial  granted. 
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Defendants  set  up  in  their  answer  that  said  bond  and  moiigage 
bad  been  paid,  and  that  there  was  nothing  due  thereon.  They 
attempted  to  show  actual  payment  by  Cornell  of  the  whole  amount 
dne,  but  it  appeared  that,  in  1842,  he  paid  to  one  De  Mott  a  sum 
sufficient  to  liquidate  the  balance  due  on  said  bond  and  mortgage, 
but  that  De  Mott  had  never  paid  the  sum  over  to  the  Plaintiffs. 

The  Defendants  then  relied  upon  the  presumption  of  paynoent 
created  by  the  statute. 

The  Revised  Statutes  provide  that "  after  the  expiration  of  twenty 
years  from  the  time  a  right  of  action  shall  accrue  upon  any  sealed 
instrument  for  the  payment  of  money,  such  right  shall  be  pre- 
sumed to  have  been  extinguished  by  payment ;  but  such  presump- 
tion may  be  repelled  by  proof  of  payment  of  some  part,  or  by 
proof  of  a  written  acknowledgment  of  such  right  of  action  within 
that  period  "  (2  R.  S.  301,  §  48). 

The  mortgage  set  out  in  the  proo&  in  this  action  is  not  a  sealed 
instrument  for  the  payment  of  money  (See  Code,  §§  162,  246). 

It  contains  no  covenant  for  the  payment  of  money,  and  does 
not,  therefore,  fall  within  the  class  of  instruments  enumerated  in 
the  statute.  The  right  of  action  upon  such  an  instrument,  it  not 
being  for  the  payment  of  money,  cannot  be  affected  by  this  clause 
of  the  statute. 

It  is  well  settled  in  this  State  that  a  mortgage  is  a  mere  security, 
a  pledge  of  land  covered  by  it  for  the  money  borrowed  or  owing 
and  referred  to  in  it  (Kortright  v.  Cady,  21  N.  Y.  343). 

But  the  mortgage  ceases  to  have  any  force  or  effect  upon  the 
extinguishment  of  the  debt  for  which  it  is  given  as  security. 

If  the  debt  secured  was  paid,  then  the  lien  of  the  mortgage  was 
at  an  end.  It  becomes,  therefore,  the  turning  point  in  this  case 
to  ascertain  if  that  debt  is  paid. 

The  statute,  we  have  seen,  already  quoted,  declares  that  after 
twenty  years  from  the  time  a  right  of  action  shall  accrue  upon  a 
sealed  instrument  for  the  payment  of  money,  such  right  shall  be 
pfesomed  to  have  been  extinguished  by  payment 

Now  this  bond  was  a  sealed  instrument  for  the  payment  of 
money.    The  right  of  action  accrued  upon  it  on  the  first  day  of 
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April,  1831,  when  the  last  instalment  became  due.  This  action 
not  having  been  commenced  until  August,  1853,  the  presumption 
arose  that  it  had  been  extinguished  by  payment. 

This  is  now  the  claim  of  the  Defendants — not  actual  payment, 
but  the  presumption  of  payment  created  by  this  lapse  of  time,  and 
the  provision  of  the  statute.  In  Morey  v.  Farmers'  Loan  and 
Trust  Company  (14  N.  Y.  302)  Judge  Wright  refers  to  this 
statute  and  the  change  it  effected.  He  says :  "  Prior  to  the  enact- 
ment of  this  provision,  at  common  law  a  presumption  of  payment 
of  a  bond,  mortgage,  or  other  contract  for  the  payment  of  money, 
was  allowed  to  prevail,  to  the  defeat  of  actions  on  those  instru- 
ments, after  the  lapse  of  twenty  years,  or,  in  some  cases,  a  less 
time. 

"  Such  presumption,  however,  might  have  been  rebutted  by  any 
evidence,  parol  or  written,  tending  to  show  that  payment  had  not 
been  made.  The  revisers  of  the  statute,  whilst  they  proposed  to 
fix  the  term  that  should  elapse  before  the  presumption  attached, 
did  not  propose  to  disturb  the  rules  of  evidence  by  which  the  pre- 
sumption of  payment  might  be  repelled,  and  accordingly,  as  they 
reported  the  section  to  the  Legislature,  it  read,  ^  but  such  presump- 
tion may  be  repelled  by  competent  proof  of  an  acknowledgment 
of  such  right  of  action  within  that  period,'  thus  leaving  it  to  the 
Courts  to  say  what  circmnstances  should  be  sufficient  to  repel  the 
presumption. 

"  The  Legislature  struck  out  the  words  *  competent  proof,' 
and  in  place  thereof  inserted  '  by  proof  of  payment  of  some  part, 
or  by  proof  of  a  written  acknowledgment  of  such  right  of  action 
within  that  period,'  clearly  evincing  an  intention  to  restrict  the 
repelling  evidence  to  proof  of  payment  of  part,  or  an  acknowledg- 
ment in  writing  of  the  right  of  action  within  the  twenty  years. 
(Revisers'  notes  to  §  48,  supra.)  The  intention  of  the  statute  was 
to  exclude  every  description  of  rebutting  evidence  except  that 
expressly  mentioned  in  it.  The  maxim,  '  expressio  unius  exclusio 
est  alterius,'  is  as  applicable  to  the  construction  of  statutes  as  to 
contracts." 

We  have  thus  laid  down  a  clear  and  unmistakable  rule  to 


Digitized  by  VjOOQ IC 


1867.]      NEW  YORK  MFB  INS.  &  TEUST  CX).  v.  COVEET.  27 

Opinion  by  Dayies^  Ch.J. 


apply  to  the  construction  of  this  statute.  As  the  mortgage  stands 
as  a  simple  security  for  the  debt  mentioned  in  the  bond,  it  fol- 
lows that  whenever  that  debt  is  paid,  or  no  action  can  be  main- 
tained to  enforce  its  payment,  the  lien  created  by  the  mortgage 
ceases,  and  it,  of  course,  cannot  be  enforced.  The  bond  given 
is  an  instrument  for  the  payment  of  money,  and,  if  an  action 
cannot  be  maintained  upon  it,  such  right  shall  be  presumed  to 
hare  been  extinguished  by  payment. 

Thereupon  the  Defendants  have  set  up  in  the  answer  payment 
of  the  debt,  which  the  mortgage  was  given  to  secure,  and  have 
been  allowed  to  prove : 

1.  Actual  payment,  and,  failing  in  that,  constructive  payment 
by  lapse  of  time,  which  the  statute  declares  shall  be  deemed  pre- 
sumptive payment.  The  Plaintiffs  rebut  or  repel  this  presump- 
tion by  showing  payments  in  part  of  that  debt  by  the  obligor  of 
the  bond  given  therefor,  and  the  person  primarily  bound  to  pay 
the  same,  within  twelve  years  before  this  action  was  commenced. 
It  clearly  follows,  therefore,  that  at  the  time  these  Plaintiffs 
sought  to  enforce  their  lien  upon  the  land  pledged  for  the  pay- 
ment of  this  debt,  that  debt  remained  in  full  force  and  vigor,  and 
the  presumption  of  payment  arising  from  lapse  of  time  was  re- 
pelled and  overcome. 

These  Defendants  have  no  equities  superior  to  the  right  of  these 
PlaintifilB  to  resort  to  the  pledge  given  to  secure  their  debt.  It 
still  remains  a  debt  due  and  owing  to  them,  and  their  right  of 
action  upon  the  sealed  instrument  given  for  its  payment  remained 
in  its  pristine  force  and  vigor  at  the  time  of  the  commencement 
of  this  action,  l^hese  Defendants  purchased  the  premises  pledged 
for  the  payment  of  that  debt  with  full  knowledge  of  its  existence, 
and  we  are  authorized  to  assume  that  either  the  amount  due  at 
the  time  of  their  purchase  was  deducted  from  their  purchase- 
money,  or,  in  lieu  thereof,  they  elected  to  rely  upon  the  personal 
covenant  of  their  grantors  to  save  them  harmless  therefrom. 

I  cannot  concur  in  the  view  that  the  lien  is  extinguished  for 
the  pajrment  of  this  debt,  without  some  act  or  omission  of  the 
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holder  thereof,  bo  long  as  the  debt,  for  which  it  stands  as  security, 
remains  legal,  valid,  subsisting,  and  unpaid. 

In  Hughes  v.  Edwards  (9  Whea.  489),  a  bill  was  filed  to  fore- 
close a  mortgage  given  in  1793,  and  recorded  in  1794.  The  bill 
was  filed  in  June,  1816.  Subsequent  to  the  execution  of  the 
mortgage,  the  mortgagor  sold  part  of  the  mortgaged  premises  to 
several  parties  who  were  made  Defendants,  and  it  was  claimed 
that  the  Plaintiffs  were  baiTed  of  their  right  to  foreclose  by 
length  of  time.  It  appeared  that  the  mortgagor  had  written  two 
letters  to  one  of  the  Plaintiffs,  in  1803  and  in  1808,  admitting 
that  the  mortgage  was  then  subsisting,  that  the  debt  was  unpaid, 
and  they  contained  promises  to  pay  it  when  it  should  be  in  the 
power  of  the  writer.  In  addition  to  this,  credits  were  endorsed 
on  the  bond  for  payments  made  on  the  15th  of  Januaiy,  1798, 
the  15tii  of  May,  1803,  and  the  2d  of  August,  1808.  The  Court 
said  :  "  The  mortgagor,  then,  cannot  rely  upon  length  of  time  to 
wan'ant  a  presumption  that  this  debt  has  been  paid  or  released, 
the  circumstances  above  detailed  having  occurred  from  eight  to 
thirteen  years  only  prior  to  the  institution  of  this  suit." 

It  is  apparent  from  the  case  tliat  the  acknowledgments  and 
payments  were  made  by  the  mortgagor,  after  the  conveyance  by 
him  of  portions  of  the  mortgaged  premises  to  the  other  Defend- 
ants.    Judge  Washington,  in  the  opinion  of  the  Court,  says: 

^'  But  it  is  insisted  that,  although  these  acknowledgments  may 
be  sufficient  to  deprive  the  mortgagor  of  a  right  to  set  up  the 
presumption  of  payment  or  release,  they  cannot  affect  the  other 
Defendants,  who  purchased  from  him  parts  of  the  mortgaged 
premises  for  a  valuable  consideration. 

"  The  conclusive  answer  to  this  argument  is,  that  they  were 
purchasers  with  notice  of  this  incumbrance.  It  must  be  admit- 
ted that  it  was  but  constructive  notice ;  but  for  every  purpose 
essential  to  the  protection  of  the  mortgagee  against  the  effect  of 
those  alienations  it  is  equivalent  to  a  direct  notice,  and  such  is 
unquestionably  the  design  of  the  r^istration  laws  of  Kentucky. 

"  A  purchaser,  with  notice,  can  be  in  no  better  situation  than 
the  person  fi-om  whom  he  derives  his  title,  and  is  bound  by  the 
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same  equity  which  would  aflTect  his  rights.  The  mortgagor,  after 
forfeiture,  has  no  title  at  law,  and  none  in  equity,  but  to  redeem 
upon  the  terms  of  paying  the  debt  and  interest.  His  conveyance 
to  a  purchaser  with  notice  passes  nothing  but  an  equity  of  re- 
demption, and  the  latter  can,  no  more  than  the  mortgagor,  assert 
that  equity  against  the  mortgagee,  without  paying  the  debt,  or 
showing  that  it  has  been  paid  or  released,  or  that  there  are  cir- 
cumstances in  the  case  suflScient  to  warrant  the  presumption  of 
those  facts,  or  one  of  them. 

"The  G>urt  is,  therefore,  of  the  opinion  that  this  objection 
cannot  be  sustained  by  either  of  the  Appellants." 

The  doctrine  of  this  case  has  received  the  unqualified  approval 
of  Chancellor  Walworth  in  Heyer  v.  Pruyn  (7  Paige,  465).  In 
this  case  the  mortgage  was  given  in  July,  1809.  In  1812  the 
mortgaged  premises  were  sold,  under  judgment  against  the  mort- 
gagor, and  purchased  by  one  Van  Dyke. 

At  the  time  the  arrangement  was  made  whereby  Van  Dyke 
was  to  become  the  purchaser,  a  statement  of  all  the  judgments 
and  other  incumbrances  on  the  property  was  made  out,  and  Bey- 
er's mortgage  was  included  therein,  for  the  whole  amount  of 
principal  and  interest  from  its  date,  as  a  valid  and  subsisting  in- 
cumbrance on  the  premises. 

Van  Dyke  subsequently  conveyed  the  premises  to  one  Shaver, 
through  whom  the  Defendants  took  title. 

The  Chancellor  held  that  the  fact  of  the  purchase  by  Van  Dyke, 
with  fall  notice  of  tlie  bond  and  mortgage,  and  of  the  amount 
claimed  to  be  due  thereon,  was  a  distinct  recognition  by  him  of 
the  existence  of  that  bond  and  ihortgage  as  a  valid  lien  upon  the 
premises  in  September,  1812 ;  and  that  if  he  had  continued  the 
owner  of  the  mortgaged  premises  until  the  commencement  of 
that  suit  in  January,  1832,  it  was  evident  that  he  could  not  have 
set  up  lapse  of  time  as  a  bar  to  the  Complainant's  suit,  even  if 
there  had  been  uo  subsequent  payment  on  the  bond  and  mort- 
gage, nor  any  recognition  of  the  same  as  a  subsisting  debt.  The 
Chancellor  says :  "  The  Defendants,  therefore,  claiming  through 
the  conveyance  from  Van  Dyke  to  Shaver,  sit  in  the  seat  of  the 


Digitized  by  VjOOQ IC 


30  NEW  YORK  LIFE  INS.  &  TRUST  CO.  v.  COVERT.       [Juke, 

OpiDion  by  Geovbr,  J. 

\ '. — 

grantor  in  that  conveyance,  and  are  bound  by  his  previous 
recognition  of  the  mortgage  as  a  subsisting  incumbrance  upon 
the  premises,  within  twenty  years. 

"In  the  ease  of  Hughes  v.  Edwards  (supra)  the  Supreme 
Court  of  the  United  States  held  that  purchasers  from  the  mort- 
gagor, who  had  either  actual  notice  of  the  mortgage  at  the  time 
of  their  purchases,  or  had  constructive  notice  by  means  of  the 
registry,  were  bound  by  a  previous  acknowledgment  of  the  per- ' 
son  under  whom  they  claimed  of  the  existence  of  the  indebted- 
ness within  twenty  years." 

These  views  would  seem  to  be  decisive  of  the  Plaintiffs'  right 
to  maintain  this  action,  and  to  have  the  land  sold  which  had  been 
pledged  for  the  payment  of  their  debt,  and  which  debt,  at  the 
time  of  the  commencement  of  this  action*  was  valid,  subsisting, 
and  legal. 

Grovkr,  J. — This  action  was  commenced  in  1853,  to  foreclose  a 
mortgage  given  in  1829,  by  William  Cornell,  upon  certain  lands 
in  Seneca  county,  in  wliicli  the  mortgage  was  recorded  shortly 
after  its  date.  The  mortgage  was  given  to  secure  the  payment  of 
fourteen  hundi'ed  dollars,  in  two  annual  payments  from  date, 
according  to  the  condition  of  a  bond  of  the  mortgagor  therewith 
given. 

The  bond  and  mortgage,  by  various  assignments,  were  trans- 
ferred to  the  Plaintiff,  long  before  the  commencement  of  the  ac- 
tion. 

In  1837,  Cornell  conveyed  the  land  to  one  Clay,  in  fee,  and  by 
various  conveyances  the  title  became  vested  in  the  Defendants, 
before  the  commencement  of  the  action. 

Cornell,  while  he  owned  the  land,  made  various  payments  upon 
the  bond  and  mortgage,  but  none  within  twenty  years  of  the  com- 
mencement of  the  suit.  After  the  conveyance  of  the  land  by 
Cornell,  and  while  he  had  no  interest  therein,  and  within  twenty 
years  of  the  bringing  of  the  action,  he,  without  the  knowledge  of 
the  then  owners,  made  payment  to  the  Plaintiff  upon  the  bond 
and  mortgage.     The  action  was  referred  to  a  referee  to  report  the 
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fiictB,  who  heard  tlie  proofs  of  the  parties,  and  made  his  report  to 
the  Supreme  Court,  at  a  Special  Term,  at  which  judgment  was 
given  for  the  Plaintiffs  for  the  sale  of  the  mortgaged  premises,  and 
for  payment  of  the  amount  found  due,  together  with  costs.  The 
Defendants  appealed  from  this  judgment  to  the  General  Term,  by 
which  the  judgment  was  reversed,  and  a  new  trial  ordered.  From 
diis  order  the  Plaintiffs  appealed  to  this  Court. 

The  statute  (2  v.  301,  §  48)  provides  that  after  the  expiration 
of  twenty  years  from  the  time  that  a  right  of  action  shall  accrue 
upon  a  sealed  instrument  for  the  payment  of  money,  such  right 
shall  be  presumed  to  have  been  extinguished  by  payment ; 
but  such  presumption  may  be  repelled  by  proof  of  payment  of 
some  part,  or  by  proof  of  a  written  acknowledgment  of  such 
right  of  action  within  that  period.  In  the  present  case,  Cor- 
nell, by  making  payments  upon  the  bond  and  mortgage  within 
twenty  years  of  the  commencement  of  the  suit,  has  repelled  the 
presumption  of  payment,  so  far  as  he  is  concerned,  and  as  against 
him  the  debt  was  vaUd  and  subsisting — against  which  he  had  no 
defence. 

The  Defendants  insist  that  although  the  debt  was  in  full  force 
against  CJornell,  yet  the  presumption  of  payment  applies  to  them, 
inasmuch  as  they  and  the  other  owners  of  the  equity  of  redemp- 
tion have  made  no  payment  upon  the  mortgage  within  twenty 
years  from  the  time  it  became  due  before  the  commencement  of 
the  suit. 

The  counsel,  in  support  of  this  position,  cites  Yan  Keuren  v. 
Parmelee  (2  Coms.  523),  and  other  cases,  holding  that  payment  by 
one  joint  debtor  upon  a  demand  does  not  prevent  his  co-debtor 
from  availing  himself  of  the  Statute  of  Limitations  as  a  defence. 
This  is  based  upon  the  want  of  authority  of  one  joint  debtor  to  do 
any  act  affecting  the  rights  of  the  other  debtor.  In  the  present 
case  it  cannot  be  claimed  that  the  mortgage  debtor  had  any  au- 
thority from  his  grantor,  or  the  other  owners  of  the  equity  of  re- 
demption, to  act  as  their  agent  in  any  respect,  or  to  do  any  act 
affecting  their  rights.  He  could  not  by  any  act  of  his  create  or 
continue  any  debt  or  liability  against  them  without  their  assent. 
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He  could  not,  after  the  conveyance  by  him,  do  any  act  affect- 
ing the  title  of  his  grantors.  In  these  positions  I  fully  concur 
with  the  reasoning  of  the  learned  counsel.  But  I  think  the 
present  case  does  not  come  within  any  of  the  above  propositions. 
Cornell,  while  owner  of  the  premises,  mortgaged  the  same  as 
security  for  his  debt. 

His  grantor  took  the  title  subject  to  this  pledge.  The  record 
of  the  mortgage  was  notice  to  all  of  the  existence  of  the  mort- 
gage. 

The  land,  having  been  pledged  as  security  for  the  debt  of  Cor- 
nell, would  so  continue  until  that  debt  was  in  some  manner 
discharged,  unless  the  land  was  released  from  the  lien  by  some 
act  of  the  holder  of  the  mortgage. 

Cornell  had  the  power  to  prevent  the  discharge  of  the  debt  by  the 
presumption  of  payment  from  lapse  of  time,  by  making  partial 
payment,  or  by  written  acknowledgment.  This  he  has  done; 
consequently  the  debt  is  in  full  force  as  against  him.  The  pledge 
was  made  by  him  to  secure  this  debt  of  his  own,  not  to  secure  any 
debt  of  the  Defendants,  or  of  any  other  owner  of  the  equity  of 
redemption.  Subject  to  this  lien  for  Cornell's  debt,  his  grantor 
and  the  other  owners  of  the  equity  of  redemption  took  the  title, 
and  also  subject  to  the  power  of  Cornell  to  repel  the  presumption 
of  payment  in  the  mode  specified  in  the  statute.  The  defence 
claimed  was  that  of  payment  of  the  debt  of  Cornell.  The  evi- 
dence relied  upon  for  its  support  was  the  presumption  from  lapse 
of  time.  This  presumption  was  repelled  by  proof  of  payment  by 
Cornell,  the  debtor. 

The  defence  of  payment  of  the  debt,  therefore,  failed.  This  was 
not  continuing  or  reviving  a  debt  against  the  Defendants.  There 
was  no  debt  against  them  at  all  upon  the  mortgage  or  bond.  No 
personal  liability  against  them  was  claimed.  It  was  not  an  act 
affecting  their  title.  That  title  was  always  subject  to  the  lien,  of 
this  debt  of  Cornell's,  and  all  that  Cornell  did  was  to  furnish  the 
proof  that  the  debt  had  not  been  paid.  No  presumption  of  pay- 
ment by  the  Defendants  could  attach  by  virtue  of  the  statute,  for 
the  reason  that  they  owed  no  debt,  nor  were  subject  to  any  liabil- 
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itj  that  could  be  satisfied.  They  owned  the  land,  subject  to  the 
pledge  for  the  payment  of  the  debt  of  another,  and  when  they 
sought  to  discharge  it  therefrom,  the  onus  was  upon  them  to  show 
payment  of  the  debt ;  and  any  evidence  that  was  competent  and 
sofScient  to  prove  the  debt  not  paid  was  an  answer  to  the  defence, 
and  proved  the  continuance  of  the  lien. 

In  Heyer  v.  Pruyn  (7  Paige,  465)  it  was  held  that  a  recog- 
nition of  a  mortgage  as  an  existing  lien  by  one  about  to  acquire 
tide,  and  who  did  thereafter  acquire  it,  continued  the  lien  for 
twenty  years  after  such  recognition,  as  against  him  and  his  subse- 
qoent  grantors.  In  Hughes  v.  Edwards  (9  Wheaton,  490) 
the  Supreme  Coui-t  of  the  United  States  held  that  a  subsequent 
purchaser,  having  constructive  notice  of  a  mortgage,  by  reason  of 
its  r^stry,  was  bound  by  an  acknowledgment  of  a  former  owner 
within  twenty  years,  although  he  had  no  notice  of  such  acknowl- 
edgment. 

These  cases,  while  not  involving  the  precise  question  in  the 
present  case,  show  that  a  purchaser,  finding  a  mortgage  upon  the 
land,  cannot  rely  upon  the  presumption  arising  from  the  lapse  of 
twenty  years,  but  must  ascertain,  at  his  peril,  whether  anything 
has  been  done  to  repel  the  presumption  arising  from  that  fact. 
The  registry  of  a  deed  given  by  a  mortgagor  subsequent  to  the 
mortgage  is  no  notice  of  such  conveyance  to  the  mortgagee.  The 
latter  is  under  no  obligation  to  search  for  such  conveyance.  A 
rale  holding  the  lien  of  a  mortgage  discharged  after  the  lapse  of 
twenty  years  from  its  becoming  due,notwithstanding  the  mortgagor 
had  punctually,  from  year  to  year,  paid  the  annual  interest,  be- 
cause of  a  conveyance  of  the  mortgaged  premises  by  the  mort- 
gagor, unknown  to  the  mortgagee,  would  be  harsh  and  unjust. 

To  hold  that  the  lien  continues  until  the  debt  for  w^hich  the 
mortgage  was  given  was  discharged  by  the  debtor,  is  no  hardship- 
to  the  purchaser  of  the  equity  of  redemption.  He  knows  of  the* 
Ken  when  he  purchases,  and  may  at  any  time  thereafter  make* 
payment;  or  otherwise,  if  practicable,  procure  its  discharge.  To* 
hold  a  debt  presumptively  paid,  and  therefore  adjudge  it  paid  aa> 
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to  third  persons,  while  it  is  found  not  paid,  but  in  full  force  against 
the  debtor,  would  be  anomalous. 

This  statute  is  not  analogous  to  that  of  Limitations.  This  upon 
which  the  present  defence  is  predicated  merely  establishes  a  rule 
of  evidence  as  to  payment  upon  sealed  instniments.  And  the 
answer  alleging  payment  of  th^  debt  was  the  proper  mode  of 
prosecuting  the  defence,  whether  proof  of  payment  in  fact,  or  the 
presumption  created  by  statute,  was  relied  upon  to  sustain  such 
allegation. 

The  order  of  the  General  Term,  reversing  the  judgment  of  the 
Special  Term,  and  directing  a  new  trial,  should  be  reversed,  and 
the  judgment  of  the  Special  Term  affirmed. 

Judgment  accordingly. 

JOEL  TIFFANY, 
State  Reporter. 
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CHARLES    C.    MERCHANT,    Appellant,   v,  FREDERICK 
D.  BUNNELL,  and  LOUISA,  his  Wife,  Respondents. 

Husband  and  Wife — Agency  of  Husband. 

Where  property  is  bought  by  the  husband  as  the  agent  of  the  wife,  and 
afterwards  sold  by  him,  as  such  agent,  at  a  profit^  the  profits  belong  to  the 
wife.  There  is  nothing  in  the  policy  of  the  law  as  it  now  exists  which  makes 
the  agency  of  the  husband,  acting  for  the  wife,  differ  from  the  like  agency  of 
any  other  party. 

ff.  R.  MygaUj  for  Appellant. 
D,  Pratty  for  Respondents. 

Davtes,  Ch.J. — The  Plaintiff,  as  a  judgment  creditor  of 
Frederick  D.  Bunnell,  seeks  to  charge  a  tract  of  land  of  356 
teres,  the  title  of  which  stands  in  the  name  of  his  wife,  for  the 
payment  of  said  judgment.  The  land  was  purchased  by  the 
wife,  with  money  furnished  her  by  her  father,  and  the  deed 
taken  directly  to  her ;  and  for  the  balance  of  the  purchase-money 
she  executed  her  bond  and  mortgage.  The  Court,  which  tried 
this  action  without  a  jury,  found  as  facts,  that  Bunnell,  the 
judgment  debtor,  did  not  pay  any  money  or  property,  or  agree 
to  pay  any,  either  directly  or  indirectly,  toward  the  said  356 
teres  of  land  in  dispute  ;  nor  did  he  or  his  wife  actually  intend  to 
hinder,  delay,  or  defraud  the  Plaintiff  or  any  other  creditor  of  the 
Slid  Frederick  D.  Bunnell. 

The  Court  also  found  that  Mrs.  Bunnell  obtained  the  legal 
title  to  the  356  acres  of  land  by  reason  of  the  exercise  of  the  skill, 
talents,  and  judgment  of  her  husband,  combined  with  her  own, 
and  by  the  labors  of  each,  and  by  the  use  of  the  money  which 
she  obtained  and  paid  on  account  of  said  purchase,  and  upon  the 
security  which  she  gave  therefor.  And  as  a  conclusion  of  law 
the  Court  held  that  the  356  acres  of  land  in  dispute  were  profits 
made  in  a  speculation  or  business,  mainly  by  the  combined 
services,  skill,  and  judgment  of  Mr.  and  Mrs.  Bunnell,  and  that 


Digitized  by  VjOOQ IC 


36  MERCHANT  v.  BUNNELL.  [Juki, 

Opinion  bj  Davibs,  Ch.J. 

said  land  is  liable  in  equity  for  the  payment  of  debts  which 
Mr.  Bunnell  owed  at  the  time  the  same  was  purchased  by 
Mrs.  Bunnell,  and  that  the  PlaintiflF  was  entitled  to  judgment 
declaring  said  356  acres  of  land  liable  for  the  payment  of  his 
demands  against  Mr.  Bunnell,  and  judgment  was  rendered  for  the 
Plaintiff  accordingly,  with  costs.  On  appeal  to  the  General 
Term,  this  judgment  was  reversed,  and  a  new  trial  ordered. 
The  Plaintiff  appeals  from  this  order  to  this  Court,  and  stipu- 
lates that,  if  the  same  be  affirmed,  judgment  absolute  shall 
be  rendered  against  him. 

The  only  question  presented  for  adjudication  in  this  case  is, wheth- 
er property  bought  by  the  husband,  as  the  agent  of  his  wife,  with 
her  money,  and  afterward  sold  by  him  as  her  agent,  at  a  profit, 
is,  to  the  extent  of  the  profit,  subject  to  the  claims  of  the  creditors 
of  the  husband,  on  the  ground  that  the  profit  was  the  result  of  his 
skill  or  ability ;  it  having  been  found  by  the  Court,  as  already 
stated,  that  the  property  was  not  bought  or  sold  with  intent  to 
defraud  tne  creditor  of  the  husband.  It  is  to  be  observed,  in  the 
first  place,  that  it  is  difficult,  if  not  impossible,  to  separate  and 
determine  the  proportion  of  profit  exclusively  derived  from  the 
talent,  skill,  and  ability  of  the  husband,  from  that  derivable  from 
the  capital,  talent,  and  skill  of  the  wife.  It  is  very  clear  that  the 
Court,  upon  the  trial  of  the  action,  erred  in  assuming  that  the 
whole  profit  made  by  the  use  of  money  and  credit  of  the  wife, 
and  her  talent  and  skill,  was  exclusively  the  product  of  the  skill 
and  ability  of  the  husband.  No  discrimination  was  made  by  the 
Court  which  tried  the  action  as  to  what  part  of  the  profit  was  the 
result  or  product  of  the  labor  of  the  husband,  or  what  was 
produced  by  the  use  of  the  money  and  credit  of  the  wife.  The 
difficulty,  if  not  the  impossibility  of  making  this  discrimination, 
may  possibly  have  led  the  Court  into  the  error  of  holding  that 
the  whole  profit  made  upon  the  investment  of  the  money  of  the 
wife,  was  exclusively  due  to  the  skill  and  talent  of  the  husband. 
The  real  question  for  adjudication  is,  whether  the  profits  derived 
and  made  upon  an  investment  of  the  money  of  the  principal,  in 
the  name  of  the  principal,  by  an  agent  acting  to  such,  belongs  to 
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tnd  is  the  property  of  the  principal,  or  is  that  of  the  agent  ?  The 
simple  statement  of  this  proposition  carries  with  it  the  appropriate 
answer.  And  the  result  is  none  the  less  the  same  because  the 
principal  and  agent  may  sustain  other  relations  to  each  other,  as 
are,  in  the  present  case,  the  intimate  one  of  husband  and  wife. 
This  Court  has  frequently  held  that  there  is  nothing  in  the 
marriage  relation  which  forbids  the  wife  to  employ  her  husband 
as  her  agent  in  the  management  of  her  estate  and  property,  and 
that  such  employment  does  not  subject  her  property,  or  the  profits 
arising  from  such  business,  to  the  claims  of  the  creditors  of  her 
husband  (Sherman  v.  Elder,  24  N.  Y.  381 ;  Knapp  v.  Smith,  27 
2f ,  T.  277 ;  Bulkley  v.  Wells,  33  N.  T.  518  ;  Gage  v.  Dauchy,  34 
X.  Y.  293). 

Th^e  cases  conclusively  establish  the  right  of  the  wife  to  her 
Eq>arate  estate,  and  that  neither  the  same,  or  the  profits  derived 
therefrom,  although  the  same  be  managed  by  the  husband  as  the 
agent  of  the  wife,  can  be  subjected  by  the  creditors  of  the 
husband  to  the  payment  of  their  debts.  The  precise  point  now 
presented  for  adjudication  arose,  and  was  decided  in  Bulkley 
r.  Wells  (ubi  supra).  It  was  there  held  that  a  married  woman  is 
entitled  to  the  profits  of  mercantile  business  conducted  by  the 
husband  in  her  name,  when  the  capital  is  fin-nished  by  her,  and 
he  has  no  interest  but  that  of  a  mere  agent.  It  was  pertinently 
observed  by  Judge  Campbell,  in  this  case :  "  The  creditors  of  the 
husband  have  no  right  to  complain  if  persons  are  found  who  are 
willing  to  give  credit  to  the  wife.  If  they  cannot  enforce  their 
claim  at  law  against  her,  it  is  their  own  misfortune,  and  does  not 
concern  or  affS^t  the  rights  of  the  husband's  creditors  ;  and  it  is 
difficult  to  see  how  it  thereby  tends  to  vest  the  title  of  the 
property  purchased  for  her,  and  for  which  credit  is  given  to  her, 
in  her  husband. 

"  It  is  also  said  that  the  skill  and  labor  of  the  husband,  when 
employed  by  the  wife,  as  in  this  case,  enters  into  and  forms,  as  it 
were,  a  part  of  the  property,  and  increases  its  value.  If  the 
business  is  successful,  granted  ;  but  the  title  is  not  thereby 
divested.     At  most,  he  could  have  but   a  lien  for  his  wages. 
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The  whole  case  turns  upon  the  question,  whether  a  wife,  having 
separate  property,  can  employ  her  husband  as  her  agent.  If  she 
can,  then  the  objections  raised  cannot  avail  as  a  defence.  Thi^ 
question  was  distinctly  settled  in  Knapp  v.  Smith  (27  N.Y.  277), 
where  the  law  is  very  distinctly  laid  down,  and  where  it  was  held 
that  a  married  woman,  having  property  of  her  own,  could 
manage  it  by  the  agency  of  her  husband,  or  any  other,  and  hold 
the  profits  and  increase  to  her  separate  use." 

The  doctrine  of  these  cases  has  received  the  emphatic  approval 
of  this  Court  in  the  case  of  Gage  v,  Dauchy  (ubi  supra). 

The  order  granting  a  new  trial  in  this  action  should  be  affirmed, 
and,  in  pursuance  of  the  Appellant's  stipulation,  judgment  absolute 
should  be  rendered  against  him,  with  costs. 

All  concur. 

Judgment  accordingly. 

JOEL  TIFFAiq^T, 
State  Reporter. 


Digitized  by  VjOOQ IC 


1867.]  TAN  DEUZEN  v.  TRUSTEES,  <feo.  39 

Opinion  by  VLToa,  Ch.  J. 


CHRISTOPHER  VAN  DEUZEN,  LAYSEL  BANCROET, 
THE  METHODIST  EPISCOPAL  CHURCH  AT  FORT 
EDWARD,  AND  STEPHEN  B.  LEE,  Respondents,  v.  THE 
TRUSTEES  OF  THE  PRESBYTERIAN  CONGREGA- 
TION AT  FORT  EDWARD,  Appellants. 

Church  organized  under  General  Law  can  maintain  Ij'ectment. 

The  Metliodist  Episcopal  Church  of  Fort  Edward,  organized  under  the 
General  La'w,  in  1828,  and  in  accordance  with  the  discipline  of  said  church, 
became  a  leg-al  corporation,  and  as  such  acquired  the  legal  title  to  lands  con- 
Tcyed  to  them  for  the  purpose  of  erecting  a  house  of  worship  thereon,  and  as 
such  corporation  can  maintain  ejectment  against  those  who  wrongfully  enter 
upon  and  detain  from  it  said  premises. 

James  Gibson  for  Appellants. 
A.  D,  Wait  for  Respondents. 

Daties,  Ch.  J. — This  was  an  action  of  ejectment,  and  tried  by 
the  Cburt  without  a  jury. 

The  following  facts  were  found  by  the  Court : 

In  1828  there  was  no  house  that  had  been  dedicated  to  religious 
worship,  and  no  organized  Christian  denomination  of  any  kind,  at 
the  village  of  Fort  Edward,  in  the  County  of  Washington,  and 
no  stated  preaching  of  the  gospel  nearer  than  Sandy  Hill,  about 
two  miles  distant.  In  that  year.  Rev.  Julius  Fields,  residing  at 
Glen  Falls,  the  minister  of  the  Methodist  Episcopal  Church  in 
charge  of  the  Glen  Falls  and  Sandy  Hill  stations — the  latter  sta- 
tion embracing  Fort  Edward — did,  in  conjunction  with  members 
of  the  Methodist  Episcopal  Church  living  at  Fort  Edward  and  its 
vicinity,  go  through  with  all  the  necessary  steps  for  organizing 
and  incorporating  a  religious  society  in  Fort  Edward,  by  the 
name  of  "  The  Methodist  Episcopal  Church  of  Fort  Edward," 
which  was  done  in  conformity  with  the  discipline  of  the  Metho- 
dist Episcopal  Church  of  the  United  States,  and  pursuant  to  the 
statute  of  the  State  of  New  York,  in  such  case  made  and  provided, 
and  said  church  became  then  duly  incorporated. 
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That  the  certificate  of  proceedings  wa&  acknowledged  before  a 
Justice  of  tlie  Peace  of  Washington  County,  and  was  forwarded  at 
that  time  to  the  Clerk's  office  of  said  county,  for  the  purpose  of 
being  recorded  therein ;  that  said  certificate  cannot  now  be  found 
of  record  therein ;  that  said  original  certificate  is  lost,  and  can- 
not now  be  found. 

At  the  meeting  which  was  duly  convened  for  that  purpose  in 
Fort  Edward,  in  December,  1828,  William  Van  Notrick,  Harry 
Forbes,  Christopher  Van  Deuzen,  Laysel  Bancroft,  and  Tliomas 
Scoville,  communicants  of  the  Methodist  Episcopal  Church,  were 
elected  trustees  of  said  church. 

On  the  28th  of  April,  1829,  Walter  Eogers  and  his  wife  duly 
conveyed  to  the  said  Van  Notrick,  Forbes,  Bancroft,  Scoville,  and 
Van  Deuzen,  naming  them,  trustees  of  "  The  Methodist  Episcopal 
Church"  of  Fort  Edward,  and  their  successors  in  office,  parties  of 
the  second  part,  in  consideration  of  seventy-five  dollars,  the  receipt 
whereof  is  therein  acknowledged,  and  did  grant,  bargain,  sell, 
alien,  remise,  release,  convey,  assure,  enfeofl^,  and  confirm  to  the 
said  parties  of  the  second  part,  and  to  their  successors  in  office, 
in  trust,  for  the  uses  and  purposes  thereinafter  named  and  de- 
scribed, forever,  the  land  described  in  the  complaint,  for  the  pur- 
pose of  erecting  a  house  or  place  of  worehip  for  the  use  of  the 
Methodist  Episcopal  Church ;  "  and  in  the  further  trust  and  confi- 
dence that  the  said  church  shall  at  all  times  enjoy  the  undisturbed 
right  and  privilege  on  tliese  premises  of  the  preaching  of  God's 
holy  word,  and  the  administration  of  the  ordinances  and  the  dis- 
cipline of  said  church,  according  to  its  established  usages  and 
customs ;  with  the  single  pledge  and  understanding  of  the  second 
part,  that  when  the  said  house  is  not  occupied  by  the  said  Metho- 
dist Church,  it  shall  be  opened  for  the  service  of  any  other  recog- 
nized Christian  denomination."  The  deed  granted  all  the  title 
of  the  party  of  the  fii'st  part  to  the  parties  of  the  second  part  and 
their  successors  in  office,  for  the  purj>ose  above  named,  forever, 
with  covenants  of  quiet  enjoyment,  and  further  assurance  and 
general  warranty.  Tiie  deed  was  duly  acknowledged  and  recorded 
in  the  Clerk's  Office  of  Washington  County,  November  1,  1831. 
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Elogers  was  in  possession  of  the  premises  at  the  time  of  said  con- 
veyance, and  owned  the  same  in  fee.     Subsequently,  in  the  years 
1829  and  1830,  a  house  of  worship  was  erected  on  said  lot  by 
subscriptions,  raised  mostly  by  the  adherents  and  members  of  the 
Methodist  Church,  and  partially  from  adherents  of  the  Presby- 
terian Church  in  that  vicinity,  and  some  from  other  persons.    The 
building  was  constructed  by  persons  styling  themselves  "  the  Build- 
ing Committee  of  the  Methodist  Episcopal  Church  " — and  said 
conmiittee  were  members  and  adherents  of  that  church — at  a  cost 
of  about  $2,500.     On  its  completion  it  was  dedicated  as  a  Metho- 
dist Episcopal  Church.     Upon  a  stone  over  the  door  were  engraved 
the  words,  "  First  Methodist  Episcopal  Church  of  Fort  Edward." 
From  the  time  of  its  dedication,  in  1830,  to  May  7,  1859,  the 
trustees  of  the  Methodist  society  had  the  charge  and  care  of  the 
building,  and  during  this  time  one  of  them,  or  the  sexton  of  said 
society,  uniformly  kept  the  key  of  said  church.     During  this  time 
the  building  was  occupied  by  the  Methodists  on  Sundays,  in  the 
forenoon,  as  their  house  of  worship,  and  sometimes  in  the  after- 
noon.    Frequently,  in  the  afternoon  and  evenings,  it  was  occu- 
pied by  the  Presbyterians,  and  ministers  of  that  denomination 
settled  in  the  adjoining  towns  usually  officiated  at  such  times ; 
and  when  so  used,  application  was  made  to  the  sexton  or  trustee 
of  the  Methodist  Church  for  the  key.     There  was  no  organized 
society  of  Presbyterians  at  Fort  Edward  until  the  17th  of  January, 
1854.    On  the  24th  of  April,  1854,  the  said  society  (the  Defendants 
in  this  action)  became  duly  incorporated  as  a  religious  society, 
under  the  name  of  "  The  Trustees  of  the  Presbyterian  Congrega- 
tion at  Fort  Edward."    In  March,  1853,  three  of  the  trustees, 
claiming  to  be  "  tnistees  of  the  Methodist  Episcopal  Church  of 
Fort  Edward,"  made  application  to  the  County  Court  of  Washing- 
ton County,  under  the  statute,  to  sell  the  said  church  and  lot  upon 
which  it  was  situated  ;  which  sale  was  ordered,  and  the  proceeds 
directed  to  be  appropriated  to  the  purchase  of  a  new  site,  or  the 
0'ection  of  a  now  church  in  said  village,  as  the  trustees  should 
deem  advisable.     Under  and  in  pursuance  of  such  order,  the  said 
trustees,  on  the  26th  May,  1853,  executed  to  the  Plaintiff  Lee  a 
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deed  for  said  church  and  church  lot,  for  the  consideration  of 
$1,200,  paid  by  said  Lee,  by  conveying  a  lot  for  a  new  site, 
valued  at  $600,  and  $600  in  cash,  which  cash  was  applied  to  the 
materials  of  the  new  church.  Lee,  at  the  time  he  took  this  deed, 
knew  the  terms  of  the  Rogers  deed  aforesaid.  After  the  execu- 
tion of  this  deed  to  Lee,  the  Methodists  continued  to  occupy  this 
building  as  a  house  of  worship,  paying  Lee  rent  for  its  use  till 
May  Y,  1859,  when  they  commenced  occupying  their  new  ehiu-eh 
edifice,  erected  in  said  village,  then  just  completed.  This  new 
edifice  and  its  lot  were  paid  for  out  of  the  avails  of  the  old  one, 
and  by  voluntary  subscriptions  from  Methodists  and  others.  From 
May  7,  1854,  until  August  the  same  year,  Lee  kept  the  custody 
of  the  key  of  the  old  church,  and  during  that  period  the  property 
was  not  used  for  any  purpose.  *  In  August,  1854,  the  Defendants, 
without  the  permission  of  Lee,  or  of  any  of  the  Plaintiffs,  broke 
open  the  old  church  on  Sunday,  and  occupied  it  for  religious 
worship.  On  Saturday  of  the  following  week  Lee  fastened  the 
church  up  more  securely,  and  the  next  day  the  Defendants  again 
broke  it  open,  and  again  occupied  it  for  religious  worship.  They 
have  ever  since  continued  to  occupy  it  for  that  pm-pose,  and  have 
repaired  it  and  made  permanent  improvements  upon  it  to  the 
extent  of  some  $1,200,  under  protest  and  objection  from  Lee. 
Three  of  the  fii'st  trustees  and  grantees  in  the  deed  from  Rogers 
and  wife  were  dead  in  1854,  to  wit :  Scoville,  Forbes,  and  Yan 
Notrick.  The  two  sui'vivors.  Van  Deuzen  and  Bancroft  (Plain- 
tiffs in  this  action),  on  the  24th  of  October,  1854,  executed  to 
Lee  a  deed  of  the  old  chm^ch  premises.  About  the  year  1844  a 
bell  was  procured,  by  general  subscription  among  the  Methodists, 
Presbyterians,  and  others,  at  an  expense  of  about  $400,  and  placed 
in  this  old  church.  The  petition  for  that  purpose  was  circulated 
by  the  minister  and  oflScers  of  the  Methodist  Church,  and  the 
subscriptions  therefor  were  obtained  by  their  procurement  and 
solicitation.  Three  of  the  trustees  of  that  church,  about  the 
time  of  the  completion  of  the  new  church,  removed  this  bell  and 
placed  it  in  the  new  church,  where  it  still  remains. 
And  as  conclusions  of  law :  That  the  Plaintiff,  "  The  Metho- 
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difit  Episcopal  Church  of  Fort  Edward,"  is  a  religious  corporation, 
duly  incorporated,  and  was  such  on  the  first  of  May,  1829,  and 
then  had,  and  ever  since  has  had  and  still  has,  lawful  title  to  the 
real  estate  described  in  the  -complaint  in  this  action,  as  owner  of 
said  real  estate  in  fee,  and  was  entitled  to  the  possession  of  the 
said  real  estate  at  the  time  of  the  commencement  of  this  action, 
and  still  is  entitled  to  the  possession  of  the  same.  That  neither 
of  the  other  Plaintiffs  has  a  right  to  recover  the  same  in  this 
action.  That  the  conveyance  by  Bennet,  Eddy,  and  Bancroft  to 
Lee,  under  the  order  of  the  Court,  on  the  19th  of  March,  1853,  is 
insufficient  to  pass  the  legal  title  of  said  real  estate  to  said  Lee. 
That  the  equitable  title  to  said  real  estate  is  in  said  Lee,  by  rea- 
son of  said  proceedings  for  the  sale  of  the  same,  and  the  payment 
of  the  purchase-money  by  him,  and  he  is  entitled  to  a  conveyance 
thereof,  in  due  form,  by  said  Methodist  corporation.  But  the 
l^al  title  now  remains  in  the  said  Plaintiff,  the  Methodist  Epis- 
copal Church.  That  the  Defendant  has  no  right,  title,  or  interest, 
legal  or  equitable,  in  the  said  real  estate,  or  the  building  thereon, 
under  or  by  virtue  of  the  deed  from  Walter  Rogers  and  wife  to 
Christopher  Van  Deuzen  and  others,  aforesaid  (dated  28th  April, 
1829),  or  otherwise.  That  the  Defendant  entered  into  the  pos- 
session of  said  premises  wrongfully  and  unlawfully,  and  unjustly 
withholds  the  possession  thereof  from  the  said  Plaintiff,  "  The 
MethodistEpiscopal Church."  That  the  bell  referred  to  in  the  answer 
in  this  action  is  the  property  of  the  said  Plaintiff,  "  The  Methodist 
Episcopal  Church ;  "  and  the  Defendants  have  no  right,  title,  or 
interest  therein.  That  said  bell  was  rightfully  removed  to  the 
new  church,  and- retained  and  used  therein  by  said  Plaintiff. 
That  the  Defendant  is  not  entitled  to  the  relief,  or  any  part 
thereof,  demanded  in  the  answer,  or  any  relief  against  the  said 
Plaintiffs,  or  either  of  them,  in  this  action.  That  the  said  Plaintiff, 
"  The  Methodist  Episcopal  Church  of  Fort  Edward,"  is  entitled  to 
judgment  in  this  action  against  the  said  Defendant ;  that  the  said 
Defendant  be  adjudged  to  surrender  the  possession  of  the  said 
real  estate  to  the  said  Plaintiff;  and  that  the  said  Plaintiff  re- 
cover of  the  said  Defendant  the  costs  and  disbursements  of  the 
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said  Plaintiff  herein ;  that  the  complaint  be  dismissed  as  to  the 
three  plaintiffs,  Van  Deuzen,  Bancroft,  and  Lee,  wath  costs  and 
disbursements  to  the  Defendant  against  them,  to  be  adjusted  and 
inserted  in  the  judgment  roll. 

Judgment  was  entered  accordingly,  and  on  appeal  to  the 
General  Term  the  same  was  affirmed,  and  the  Defendants  now 
appeal  to  this  Court. 

The  appeal  brings  up  for  review  the  correctness  of  the  judg- 
ment rendered  in  favor  of  the  Plaintiff,  "  The  Methodist  Episco- 
pal Church  of  Fort  Edward,"  against  the  Defendants.  We  are 
not  embarrassed  by  the  question  discussed  in  the  opinions  of  the 
learned  judges  of  the  Fourth  District  when  this  case  was  first  be- 
fore them  upon  the  report  of  a  referee,  before  whom  the  same 
had  been  tried.  That  referee  reported  as  a  fact,  that  "The 
Metliodist  Episcopal  Church  of  Fort  Edward  "  was  never  incor- 
porated, and  never  had  a  legal  existence.  The  Supreme  Court 
lield  that  the  evidence  did  not  authorize  the  referee  to  find  this 
fact ;  and  that  Court  reversed  the  judgment  of  the  referee,  and 
ordered  a  new  trial.  Upon  the  second  trial  the  facts  were  found 
by  the  Court  as  already  detailed. 

We  have  now  the  fact  found  that  said  church,  in  or  about  the 
year  1828,  was  duly  incorporated,  pui'suant  to  the  statute  of  the 
State  of  New  York  in  such  case  made  and  provided. 

The  Methodist  Episcopal  Church  at  Fort  Edward  was,  there- 
fore, a  legal  corporation,  and  being  such,  the  grant  of  the 
land  in  dispute,  made  on  the  28th  day  of  April,  1829,  by 
Walter  Rogers  and  his  wife,  to  the  then  trustees  of  the  said 
church,  for  its  use,  vested  the  title  of  the  land  in  that  corporation. 

1  Rev.  Stat.  727,  §  47,  declares  that  every  person,  who,  by  vir- 
tue of  any  grant,  assignment,  or  devise,  now  is  or,  hereafter  shall 
be  entitled  to  the  actual  possession  of  lands,  and  the  receipt  of  the 
rents  and  profits  thereof,  shall  be  deemed  to  have  a  legal  estate 
therein,  of  the  same  quality  and  duration,  and  subject  to  the  same 
conditions,  as  his  beneficial  interest. 

In  Welch  v.  Allen  (21  Wend.  147),  the  Supreme  Court  held 
that  in  that  case,  the  trust  being  merely  nominal  in  1830,  when 
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the  Revised  Statutes  went  into  operation,  it  became  executed  in 
the  cestui  que  trust,  by  virtue  of  the  forty-seventh  section  of 
the  article  on  uses  and  trusts  (already  quoted),  and,  consequently, 
the  Plaintiff  held  the  legal  title,  and  was  entitled  to  maintain  that 
action.  The  head-note  to  this  case  is,  "  Where  a  trust  of  lands  is 
wholly  nominal,  the  trust  becomes  executed  by  the  statute  in  the 
cestui  que  trust,  who  may  maintain  ejectment  for  the  recovery 
of  the  lands  in  his  own  name,  without  a  previous  conveyance  from 
the  trustee." 

To  the  same  effect  is  the  case  of  NicoU  v.  Walworth  (4  Denio, 
385). 

Upon  the  facts  found  by  the  referee  the  Methodist  Church 
corporation  have  never  parted  with  the  legal  title  to  the  lands  in 
dispute,  so  vested  in  them,  and  that  corporation  is,  therefore, 
the  proper  party  to  maintain  this  action. 

These  views  are  decisive  of  this  case,  and  lead  to  an  affirmance 
of  the  judgment  of  the  Supreme  Court. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Eeporter. 
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MAEY  RING  and  CHARLES  H..  RICHARDSON,  Re- 
spondents, V.  DANIEL  STEELE  and  ELIJAH  SMITH, 
Appellants. 

Real  Estate — Deed  not  recorded —  Consideration  not  paid — Stihsequent  Grantee. 

A  deed  of  real  estate  is  not  rendered  invalid  from  the  fact  that  the  consider- 
ations are  not  paid  at  the  time  of  its  execution  and  delivery.  A  subsequent 
grantee  of  land,  purchasing  with  knowledge  of  a  prior  conveyance,  is  not  a 
hand  fide  purchaser,  even  though  the  prior  deed  be  not  entered  of  record. 

Appeal  from  the  Supreme  Court.  The  action  was  for  the 
recovery  of  an  undivided  half  of  four  acres  of  land  in  the  town 
of  Java.  The  cause  was  tried  at  the  "Wyoming  circuit,  before 
Mr.  Justice  Marvin.  Each  of  the  parties  claimed  under  Joseph 
Steele,  the  previous  owner  of  the  premises. 

It  appeared  on  the  trial  that  on  the  16th  of  February,  1852, 
the  latter  conveyed  an  undivided  half  of  four  acres  to  the 
Plaintiffs,  in  consideration  of  $250,  the  payment  of  which  was 
acknowledged  in  the  deed,  though  no  payment  was  made  in  fact. 

On  the  18th  of  March  following,  Steele  and  his  wife  executed 
a  conveyance  of  the  entire  premises  to  the  Defendant,  Daniel  Steele, 
in  consideration  of  $250,  the  payment  of  which  was  acknowledged 
in  the  deed ;  the  amount  actually  paid  at  the  time  being  $50. 
When  this  deed  was  executed,  that  given  to  the  Plaintiff  had  not 
been  recorded,  but  the  Defendant,  Daniel  Steele,  who  was  the 
father  of  the  grantor,  purchased  with  notice  of  the  prior  conveyance. 

The  deed  to  the  Plaintiffs  was  recorded  on  the  27th  of  March, 
1852,  three  days  after  the  registry  of  the  deed  to  Daniel  Steele. 
The  latter,  on  the  15th  of  March,  1858,  conveyed  the  premises  to 
the  Defendant,  Smith,  in  consideration  of  $250,  the  receipt  of 
which  was  acknowledged  on  the  face  of  the  deed. 

The  Judge  held  that  the  mere  recital  by  Joseph  Steele,  in  the 
conveyance  to  his  father,  of  the  payment  of  the  consideration,  was 
not  proof  that  the  latter  was  a  purchaser  for  value,  as  against  the 
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prior  grantee ;  but  the  fact  was  established  by  other  evidence, 
which  was  met  by  proof  of  actual  notice  of  the  previous  deed. 

The  Defendants  offered  to  prove  that  the  Defendant  Smith 
purchased  from  the  Defendant  Steele,  without  notice  of  the  deed 
to  the  Plain tiffi,  except  such  notice  as  the  law  implied  from 
the  registry  of  that  conveyance.  The  evidence  was  rejected. 
Exceptions  were  taken  to  these  rulings,  and  also  to  the  refosal 
of  the  Court  to  hold,  as  matter  of  law,  that  the  Plaintiffs  were  not 
entitled  to  recover. 

The  jury  found  for  the  Plaintiffs,  and  the  judgment  entered 
upon  the  verdict  was  affirmed  at  General  Term  in  the  Eighth 
Judicial  District.     The  Defendants  appealed  to  this  Court. 

Wm.  H,  Greene  for  Appellants. 
Z.  W,  Thayer  for  Eespondents. 

PoKTER,  J. — The  effect  of  the  deed  to  Ring  and  Richardson 
was  to  invest  them  with  title  to  an  undivided  half  of  the  premises. 
By  accepting  the  grant  they  became  liable  for  the  agreed  price, 
and  the  validity  of  the  transfer  was  not  affected  by  the  non-pay- 
ment at  the  time  of  the  purchase-money  (Barnum  v.  Childs,  1  Sandf. 
S.  C.  R.  58 ;  Meriam  v.  Harsen,  2  Barbour  Ch.  R.  232).  The 
subsequent  conveyance  of  the  premises  by  the  grantor  to  his  father 
was  a  fraud  upon  the  rights  of  previous  grantees.  Through  their 
neglect  to  put  on  record  the  evidence  of  their  title,  and  the  superior 
vigilance  of  the  Defendant  Steele,  the  deed  of  the  latter  would  have 
acquired  priority  if  he  had  bought  without  notice  of  the  antecedent 
grant  (1  R.  S.  756,  §  1).  He  paid  a  valuable  consideration,  but  as 
he  did  so  with  knowledge  of  the  previous  conveyance,  he  was  not 
a  purchaser  in  good  faith,  and  cannot  claim  the  protection  of  the 
recording  act.  The  Defendant  Smith  occupies  no  better  position. 
He  is  chargeable  with  constructive  notice  of  the  deed  under  which 
the  Plaintiflfe  claim,  as  it  was  recorded  before  he  made  his  purchase 
(Van  Rensselaer  v,  Clark,  17  Wend.  25 ;  Jackson  v.  Post,  15  id. 
588). 

It  is  unnecessary  to  consider  the  question  whether  a  mere 
recital,  by  one  who  has  previously  parted  with  his  title,  that  he 
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has  received  value  from  a  subsequent  purchaser,  is  evidence  of 
that  fact  as  against  a  previous  grantee,  for  in  this  case  the  proof  is 
clear  that  Steele  was  a  purchaser  for  value,  but  with  full  notice  of 
the  Plaintiffs'  rights. 

The  record  discloses  no  error  prejudicial  to  the  Defendants, 
and  the  judgment  should  be  aflSrmed,  with  costs. 

All  judges  concurring. 

Judgment  accordingly. 

JOEL  TIFFANY, 
State  Reporter. 
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BUFTJS  K.  DELAFIELD  and  GEORGE  BAXTER  v. 
AARON  A.  DeGRAW. 

Contract — Article  condemned — No  Notice  to  Contractor, 

Where,  by  the  term  of  a  contract,  cement  is  to  be  delivered  to  the  Defend- 
ant at  a  place,  to  be  taken  on  board  of  Defendant's  yessel,  and  to  be  trans- 
ported to  a  distant  port,  where  it  is  to  be  of  a  quality  to  pass  inspection  of  the 
proper  officials,  and  the  cement  thus  received  is  to  be  paid  for  in  thirty  days 
ifter  d^yery  on  board  of  the  vessel,  and  payment  to  be  received  by  approved 
ptper,  the  title  to  the  cement  passes  on  delivery  to  the  vessel,  and  the 
Plain tUOr  becomes  liable  to  make  good  every  term  and  condition  of  his  con- 
tract. If  the  cement,  or  any  part  of  it,  is  not  of  a  quality  to  pass  inspection 
at  the  designated  port,  and  is  condemned  by  the  inspecting  officer,  it  becomes 
the  duty  of  the  Defendant  to  either  return  such  condemned  article  to  the 
Plaintiff,  or  to  notify  him  where  the  same  is  stored,  subject  to  his  order ;  and, 
failing  to  do  so,  he  cannot  recover  by  way  of  counter-claim  for  such  damaged 
or  condemned  cement 

This  is  an  appeal  from  the  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judgment 
in  favor  of  the  Plaintiflfs,  upon  the  report  of  a  referee.  The  action 
was  brought  upon  the  following  contract : 

This  contract,  made  this  Ist  day  of  August,  1855,  between  Aaron 
A.  DeGraw  wid  Delafield  &  Baxter  :  The  said  Delafield  & 
Baxter  contract  to  deliver  to  Aaron  A.  DeGraw  forty-two  hun- 
dred barrels  of  hydraulic  cement,  to  be  equal  in  quality  to  the 
best  Rosendale  or  Newark  manufacture,  to  be  packed  in  air-tight 
oak  barrels,  well  lined  with  paper,. each  barrel  to  contain  not  less 
than  three  hundred  pounds  of  cement,  and  to  be  subject  to  the 
inspection  of  the  United  States  Government  Inspector,  and  at 
said  Aaron  A.  DeGraw's  option  as  to  the  place  of  delivery,  to  be 
delivered  at  the  following  places,  at  the  option  of  said  DeGraw, 
viz. :  Eondout,  at  the  tackle  of  the  vessel,  ninety  cents  per  barrel; 
New  York  city,  at  the  tackle  of  the  vessel,  ninety-five  cents  per 
barrel ;  at  a  credit  of  thirty  days  from  the  time  of  delivery,  to 
be  approved  paper.    Delafield  &  Baxter  reserve  the  right,  if  the 

United  States  Government  will  receive  the  cement  in  hard  wood 
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barrels,  to  pack  the  same  in  such  barrels.     All  the  cement  to  be 
received  by  Aaron  A.  DeQraw  within  four  months.     The  above 
cement  is  for  Pensacola  Navy  Yard. 
New  York,  No.  251  South  Street,  August  1, 1855. 

Aaeon  a.  DeGbaw. 

Delafibld  &  Baxter. 
Witness : 

E.    G.  TUTTLE. 

The  following  were  the  facts,  as  established  by  the  referee,  after 
hearing  the  evidence  of  the  respective  parties : 

That  Plaintiffs  delivered  to  the  Defendant,  under  the  contract 
set  out  in  the  complaint,  forty-two  hundred  barrels  of  cement,  as 
follows : 

1855.  Sept.    5,    786  barrels  at  New  York. 
Nov.    9,    240  barrels  at  New  York. 
Nov.  13,  1466  barrels  at  Rondout. 
Nov.  15,    605  barrels  at  New  York. 
Nov.  24,  1103  barrels  at  New  York. 

The  said  cement  was  equal  in  quality  to  the  best  Rosendale  or 
Newark  cement,  as  required  by  the  contract,  and  was  packed  in 
barrels  well  lined  with  paper,  but  such  barrels  were  not  oak  bar- 
rels, nor  air-tight,  as  required  by  the  contract. 

The  said  cement  was  delivered  at  New  York  and  Rondout,  on 
board  of  vessels  furnished  by  the  Defendant,  and  was  by  him 
received  and  carried  to  Pensacola. 

Of  such  cement  some  300  barrels  did  not  pass  the  inspection  of 
TTnited  States  Government  Inspectors  at  Pensacola,  but  Defendant 
did  not  return  said  cement,  or  notify  Plaintiffs  to  take  it  back,  nor 
has  he  showed  what  disposition  was  made  of  it,  or  what  damages 
he  sustained  by  reason  of  its  defective  packing,  or  its  not  passing 
inspection.  That  said  cement  was  received  by  Defendant  at  New 
York  and  Rondout,  without  being  inspected  at  such  places  of 
delivery  by  any  Government  Inspector,  nor  did  Defendant  require 
it  should  be  so  inspected  before  such  delivery.  That  on  or  about 
the  24th  day  of  November,  1855,  Plaintiffs  sold  and  delivered  to 
Defendant,  at  the  city  of  New  York,  and  the  Defendant  then 
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and  there  purchased  and  received,  ninety-seven  barrels  of  cement 
beyond  the  number  named  in  the  said  contract,  and  that  said  last- 
mentioned  cement  was  worth  ninety-five  cents  a  barrel. 

That  the  said  cement  delivered  under  said  contract,  and  the 
cement  sold  and  delivered  over  and  above  said  contract,  after 
crediting  the  payments  made  by  the  Defendant,  amounted,  on  the 
15th  of  February,  1856,  to  $811.43. 

The  referee  did  further  find  and  report,  as  matter  of  law,  that 
the  Plaintiflfe  were  entitled  to  recover  for  the  cement  delivered 
under  said  contract,  though  not  packed  in  full  accordance  with  all 
the  particulars  mentioned  in  the  contract,  and  though  a  portion 
of  it  did  not  pass  inspection  at  Pensacola ;  and  that  Defendant, 
not  having  returned  or  notified  Plaintifls  to  take  back  any  of  the 
cement  so  delivered,  nor  shown  what  damages  he  has  sustained 
by  reason  of  the  Plaintiflfe'  non-compliance  with  any  of  the  pro- 
vffiions  of  the  conti*act,  or  by  reason  of  any  of  the  cement  not  pass- 
hig  inspection,  is  not  entitled  to  recover  any  amount  in  this  action 
by  way  of  counter-claim. 

The  referee,  therefore,  found  that  Plaintifls  were  entitled  to 
recover  judgment  against  the  Defendant  for  the  sum  of  $811.43, 
with  interest  from  February  15,  1856,  amounting,  at  the  date 
of  his  report,  to  the  sum  of  $995.23,  besides  the  costs  of  the 
action. 

JS.  F.  Tracy  for  Appellant. 
Geo,  W.  jFoster  for  Respondents. 

Hump,  J. — I  regard  this  contract  as  containing  separate  and 
independent  provisions  on  the  part  of  the  respective  parties. 

The  Plaintiffe  contracted  to  deliver  to  the  Defendant  forty-two 
hundred  barrels  of  cement  of  a  particular  character,  subject  to  the 
inspection,  at  Pensacola,  of  the  United  States  Government,  and 
with  the  choice  to  the  Defendant  of  two  places  for  the  delivery  of 
the  same,  viz.,  Rondout  or  New  York.  The  Defendant  was  entitled 
to  a  credit  of  thirty  days  on  the  price,  from  the  time  of  the 
delivery,  but  he  was  to  make  the  Plaintiffs  secure  on  such  credit 
by  giving  them  "  approved  paper  "  for  the  amount. 
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The  duty  of  payment  by  the  Defendant  was  absolute,  and  not 
dependent  on  the  character  of  the  cement  received  by  him  at 
Bondout,  nor  npon  its  inspection  at  Pensacola,  nor  indeed  upon 
its  arrival  at  that  place.  It  depended  simply  upon  its  actual 
delivery  to  him  (Grant  v.  Johnson,  1  Seld,  R.  247 ;  1  Saunders, 
320a). 

The  title  to  the  cement  passed  to  the  purchaser  upon  its 
delivery  to  him  (Wooster  v.  Sherwood,  25  N.  Y.  R.  278 ;  Cro- 
foot  V.  Bennett,  2  Coms.  258). 

Its  reception  by  him  did  not,  however,  waive  his  right  to  have 
it  inspected  by  the  government  officials  at  Pensacola,  nor  the  right 
of  action  for  any  deficiency  or  non-conformity  to  the  contract. 

The  whole  number  of  barrels  was  delivered  to  the  Defendant  at 
New  York  and  Rondout,  on  board  of  vessels  furnislied  by  him,  by 
him  there  received,  and  by  him  carried  to  Pensacola. 

On  such  delivery  the  Defendant  immediately  became  liable  to 
the  Plaintiff  to  pay  the  money,  or  to  deliver  him  approved  paper 
at  thirty  days  for  the  amount  of  the  cement  so  delivered  and 
received  (auth.  sup.).  He  did  make  payment  in  a  manner  satis- 
factory to  the  Plaintiffs  for  the  whole  amount,  except  $811.43. 

Although  the  cement  was  thus  accepted  by  the  Defendant,  it 
was  under  the  provisions  of  the  contract  as  set  forth.  That  contract 
provided  that  the  cement  should  be  subject  to  the  inspection  of 
the  United  States  Government  Inspector,  and  at  Pensacola,  as  is 
fairly  to  be  inferred.  The  referee  finds  that  three  hundred  barrels 
did  not  pass  such  inspection. 

Here  was  a  failure  of  duty  on  the  part  of  the  Plaintiffs,  by  which 
the  Defendant  may  have  suffered  damage,  and  on  account  of  which 
he  claims  to  defeat  the  Plaintiffs'  right  of  recovery  in  the  present 
action.  The  referee  held  against  this  view  of  the  Defendant,  on 
the  ground  which  he  finds  to  exist,  that  he  did  not  return  the 
cement  after  its  rejection,  or  notify  the  Plaintiffs  to  take  it  back, 
and  that  he  had  not  shown  what  disposition  was  made  of  it,  or  what 
4ftmage,  if  any,  he  had  sustained  by  its  defective  packing,  or  its 
not  passing  inspection.  It  is  certain  that  there  was  not  a  complete 
performance  in  delivering  the  three  hundred  barrels  which  failed 
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to  pas8  inspection ;  bnt  it  is  equally  certain  that  this  circumstance 
does  not  alone  furnish  a  cause  of  action  or  of  counter-claim  to  the 
Defendant.  He  had  received  the  three  hundred  barrels  at  New 
York  or  Rondout,  and  had  himself  transported  them  to  Pensacola. 

They  were  there  condemned,  and  thenceforth  are  entirely  lost 
sight  o£ 

Whether  they  were  afterward  received  by  the  United  States 
anthc«ity,  whether  they  were  converted  to  some  other  use,  whether 
each  use  resulted  in  a  loss  or  in  an  advance,  is  entirely  undisclosed. 
This  proceeding  the  law  will  not  justify.  When  the  Government 
Inspector  refused  his  approval  of  the  three  hundred  barrels,  it 
was  the  duty  of  the  Defendant  at  once  to  have  returned  the  same 
tD  the  PlaintifEs,  or  to  have  notified  them  of  such  refusal ;  to  have 
informed  them  where  the  cement  was  stored,  and  that  it  was  sub- 
ject to  their  order  (Reed  v.  Randall,  29  N.  Y.  358).  The  Defen- 
dant  did  none  of  these  things.  He  gave  the  Plaintiffs  no  oppor- 
tunity to  ascertain  whether  an  inspection  ought  to  have  been 
aHowed,  or  whether  it  could  yet  be  obtained.  He  allowed  no 
opportmiity  to  turn  the  cement  into  money,  either  at  a  full  price 
(NT  at  a  reduced  valuation. 

He  simply  did  nothing,  and,  .so  far  as  the  Plaintiffs  are  con- 
cerned, permitted  the  cement  to  be  destroyed  or  wasted.  Under 
Budi  circumstances  he  has  no  claim  against  the  Plaintiffs  for  the 
reason  that  the  cement  did  not  pass  inspection. 

Upon  the  main  point  of  argument  I  am,  therefore,  of  opinion 
that  the  cause  was  rightly  decided  below. 

The  case  contains  many  exceptions  to  the  admission  or  exclu- 
sion of  evidence.  The  most  of  them  are  disposed  of  by  the  view  of 
the  case  already  taken.  The  others  are  carefully  considered,  and, 
I  think,  fully  answered  in  the  opinion  of  the  General  Term  of 
the  Superior  Court 

They  afford  no  just  ground  for  ordering  a  new  triaL 

In  my  opinion  the  judgment  should  be  affirmed. 
All  affirm. 

JOEL  TIFFANY, 
Siaie  Beporter, 
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SMITH  DAVIS  AND  OLIVEK  DAVIS  v.  CORNELIUS  R. 
DXJFFIE,  AND  Others. 

Practice — Service  of  Process  on  Convict  in  State  Prison. 

The  service  of  process  upon  a  convict  in  State  Prison  is  valid  to  confer 
jurisdiction  upon  the  Court  over  the  person  and  rights  of  the  convict.  Then, 
the  service  of  a  process  commencing  a  foreclosure  suit  against  the  property  of 
the  convict  is  valid  to  give  the  Court  jurisdiction  to  foreclose  his  equity  of 
redemption  in  the  premises. 

Boc5KE8,  J. — ^This  action  was  brought  in  the  Superior  Court  of 
the  city  of  New  York,  to  redeem  certain  lots  and  possessions, 
situated  in  said  city,  from  the  effect  and  lien  of  a  mortgage  cover- 
ing the  same,  made  by  the  Plaintiff,  Smith  Davis,  to  the  Defend- 
ant, Cornelius  R.  Duffle,  dated  March  8,  1838,  which  mortgage 
was  given  to  secure  the  payment  of  $100,  and  interest,  within 
two  years  from  its  date. 

The  Court  at  Special  Term  gave  judgment  for  the  Plaintiffs — 
holding  that  they  were  entitled  to  redeem  the  premises  from  the 
lien  of  the  mortgage,  and  determining  the  rights  of  the  parties 
Defendant,  who  had  acquired  an  interest  therein. 

On  appeal  the  General  Term  reversed  the  judgment,  and 
ordered  a  new  trial ;  whereupon  the  Plaintifib  appealed  to  this 
Court,  stipulating  that,  in  case  the  order  should  be  affirmed,  judg- 
ment absolute  might  be  rendered  against  them. 

The  record  shows  that  on  the  3d  day  of  September,  1839,  the 
mortgagor,  Smith  Davis,  was  convicted  of  tbrgery  in  the  second 
degree,  and  was  sentenced  to  the  State  prison  at  Sing  Sing,  for 
seven  years  from  that  time,  and  that  he  was  confined  there  dur- 
ing the  period  of  his  sentence. 

That  while  he  was  there  in  confinement  the  mortgagee  took 
proceedings  to  foreclose  the  mortgage  in  the  Court  of  Chancery, 
before  the  Vice-Chancellor  of  the  First  Circuit,  and  on  the  10th 
September,  1840,  obtained  a  decree  of  foreclosure  and  sale,  under 
which  decree  a  sale  was  had,  and  the  Defendant,  Duffie,  the 
mortgagee,  became  the  purchaser  of  the  mortgaged  premises. 
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Davis  was  a  party  to  the  foreclosure  suit.  The  subpoena  issued 
therein  was  served  on  him  while  imprisoned  in  the  State  prison, 
under  the  aforesaid  sentence,  and  also  on  the  keeper  of  the  prison. 
On  these  facts  the  question  is  presented,  whether  Davis,  the 
mortgagor,  was  bound  by  the  foreclosure,  and  his  right  of  re- 
demption thereby  barred.  It  is  insisted,  on  the  part  of  the  Plain- 
tiffi,  that  the  service  of  process  on  him  in  prison,  under  sentence 
for  fdony,  was  unauthorized,  illegal,  and  void ;  and  this  position 
fe  based  on  the  statute,  which  declares  that  "  a  sentence  of  im- 
prisonment in  a  State  prison,  for  any  term  less  than  for  life,  sus- 
poids  all  the  civil  rights  of  the  person  so  sentenced,  .... 
daring  the  term  of  such  imprisonment "  (2  R.  S.  701,  §  19). 

It  is  plain,  I  think,  that  the  convict  can  claim  no  immunity 
under  this  provision  of  the  statute.  Its  purpose  was  not  to  give 
him  rights  or  privileges  which  he  would  not  have  if  free,  or  un- 
affected by  a  conviction  and  sentence  for  a  criminal  offence.  Its 
language  is,  that  the  sentence  ^^  suspends  all  the  civil  rights  of  the 
person  so  sentenced  " — ^not  the  rights  of  others  against  him. 

I  concur  unreservedly  in  the  remarks  of  Judge  Bosworth, 
where  he  says  that  "  Duffle's  mortgage  lien  was  not  impaired  by 
Davis's  guilt  or  conviction :  his  right  to  foreclose  remained  unaf- 
fected ;"  and  further,  that  if  Duffle  could  not  procure  a  regular, 
valid  decree  while  Davis  was  in  prison,  that  it  will  follow  that 
his  conviction  and  sentence  not  only  suspended  his  civil  rights, 
but  the  rights  of  others  against  him. 

This  result  was  neither  effected  or  intended  by  the  statute.  It 
was  decided  in  Phelps  v,  Phelps  (7  Paige,  150)  that  service  upon 
a  convict  in  the  State  prison,  as  in  this  case,  was  regular  and 
valid  to  confer  jurisdiction ;  and  this  has  been  the  settled  rule  of 
law  and  practice  both  in  England  and  in  this  country  for  a  long 
period  of  time  (Maddock's  Oh.  Prac.,  vol.  2,  p.  200 ;  Hoffman's 
Ch.  Prac.,  vol  1,  p.  109  ;  Barb.  Ch.  Prac,  vol.  4,  pp.  50,  51).  Even 
if  Davis  could  be  deemed  civilly  dead,  as  would  have  been  his 
condition  had  he  been  sentenced  to  imprisonment  for  life  (2  R.  S. 
701,  §  20),  still  he  would  have  been  answerable  to  his  credit- 
ors, according  to  the  usual  practice  of  the  Courts.     Chitty  says : 


Digitized  by  VjOOQ IC 


56  DAVIS  V.  WJFFIR  [Juhe, 

Opinion  bj  Bogkbs,  J. 

"  This  situation  of  civiliter  mortuus  is  never  allowed  to  protect 
him  from  the  claims  of  private  individuals  or  the  necessities  of 
public  justice ;  so  that,  although  he  can  bring  no  action  against 
another,  he  may  be  sued,  and  execution  may  be  taken  out  against 
him."  See  also  remarks  of  Chancellor  Kent  in  Platner  v.  Sher- 
wood (6  John.  Ch.  130,  131).  Indeed,  the  decisions  ai^e  uniform, 
that  although  the  right  of  a  convict  to  prosecute  an  action  is  sus- 
pended, and  his  property  in  some  instances  forfeited,  still  he  may 
be  sued,  and  the  suit  against  him  may  be  prosecuted  to  judgment. 

Nor  is  this  right  taken  from  a  creditor  by  the  provision  of  the 
statute  declaring  that  persons  imprisoned  in  the  State  prison, 
other  than  persons  adjudged  to  imprisonment  for  life,  shall  be 
deemed  absconding  debtors,  within  the  premises  of  the  act  pro- 
viding for  relief  against  absconding  and  absent  debtors.  This 
act  was  intended  to  enlarge  the  rights  of  creditors,  not  to  limit  or 
restrict  them,  in  regard  to  persons  under  confinement  as  criminals. 
This  subject  is  fully  considered  by  Mr.  Justice  Bosworth  in  his 
opinion  on  the  appeal  in  the  Court  below,  and  with  his  reasoning 
and  conclusion  on  this,  as  well  as  on  all  the  other  questions  in  the 
case,  we  entirely  concur. 

The  order  appealed  from  must  be  affirmed,  with  costs,  and 
judgment  absolute  against  the  Plaintiff  rendered,  pursuant  to  the 
stipulation  served  with  a  notice  of  appeal. 

Affirmed. 

All  concurred  in  the  result. 

JOEL   TIFFANY, 
State  Reporter. 
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JOSEPH  B.  VANDERVOORT  v.  EDWARD  S.  GOULD. 

RKdEUaie — Poaaessiono/Biubandundet'  TFt/*e,  not  adverse — Damage* — InUresL 

Where  the  husband  is  in  possession  under  the  title  of  his  wife,  his  posses- 
8011  can  in  no  sense  be  considered  as  adverse  to  her,  as  to  those  claiming  under 
her. 

Under  the  Code,  the  Plaintiff  seeking  to  recover  possession  of  land  may  unite 
in  the  same  complaint  a  claim  to  recover  the  land  with  a  claim  for  damages 
for  withholding  the  same. 

Interest  is  properly  allowable  upon  damages  for  the  unlawful  detention  of 
real  estate. 

BocKEs,  J. — ^Thifl  action  was  brought  to  recover  the  possession 
of  real  property,  with  damages  for  its  unlawfal  detention.  The 
Plaintiff  sacceeded  on  the  trial,  and  the  judgment  in  his  favor 
was  affirmed  by  the  General  Term  of  Supreme  Court  in  the  First 
District     Thereupon  the  Defendant  appealed  to  this  Court. 

The  premises  in  question  were  a  house  and  lot  known  as  No.  18 
Clinton  Place,  in  the  city  of  New  York.  The  Plaintiff  made  title 
through  several  mesne  conveyances  from  the  Trustees  of  the 
Sailors'  Snug  Harbor  in  said  city.  The  line  of  conveyance  was 
M  follows : 

In  1833  the  Trustees  of  the  Sailors'  Snug  Harbor  demised  the 
lot  in  controversy  to  C.  V.  S.  Kane,  for  the  term  of  twenty-one 
years  from  November  1,  1831,  on  certain  rents,  covenants,  and 
conditions  in  the  instrument  of  demise  stated ;  which  also  con- 
tained a  provision  for  its  renewal  on  the  expiration  of  the  term. 
On  the  15th  March,  1836,  Kane,  the  lessee,  conveyed  the  premises, 
subject  to  the  terms  and  conditions  of  the  lease,  to  the  Defendant, 
Edward  S.  Gould ;  and  the  latter,  on  the  15th  of  May,  1857, 
conveyed  to  Gteorge  Gould.  On  the  10th  April,  1840,  George 
Gould  mortgaged  the  lease  and  premises  to  Cornelius  Du  Bois,  to 
aecore  the  payment  of  Edward  S.  Gould's  bond  for  $4,000  and  in- 
terest ;  and  on  the  9th  of  July,  1842,  George  Gould  conveyed  all 
lus  right,  title,  and  interest — being,  according  to  the  papers,  the 
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equity  of  redemption — to  said  Du  Bois ;  and  on  the  same  day 
-Edward  S.  Gould  also  released  and  quit-claimed  the  lease  to  said 
Du  Bois. 

Thus  Mr.  Du  Bois  became  vested  with  the  title  as  lessee  under 
the  original  lease. 

On  the  25th  July,  1842,  Mr.  Dii  Bois  granted  and  conveyed  the 
lease  and  premises  to  his  daughter.  Mary  Elizabeth  Gould,  the 
wife  of  the  Defendant,  Edward  S.  Gould,  with  habendum  clause, 
as  follows : 

"  To  have  and  to  hold  the  same,  and  the  rents,  issues,  and  profits 
of  said  premises,  unto  the  said  Mary  Elizabeth  Gould,  for  the 
term  of  her  natural  life,  to  her  sole  and  only  proper  use  and  ben- 
efit and  behoof,  free  from  all  interference  of  her  said  or  any  future 
husband,  and  without  the  power  of  disposition  or  anticipation,  and 
after  her  death  to  her  children  and  their  representatives  and 
assigns." 

The  original  term  of  twenty-one  years  expired  Nov.  1,  1852  ; 
and  on  that  day  the  Trustees  of  the  Sailors'  Snug  Harbor  granted 
a  renewed  lease  to  said  Mary  E.  Gould,  for  the  further  term  of 
twenty-one  years,  in  the  usual  form,  reserving  rent. 

By  an  instrument  bearing  date  Nov.  1,  1855,  Mary  E.  Gould 
demised  the  premises  to  the  Plaintiff  for  the  term  of  five  years 
from  that  date,  at  an  annual  rent  of  $1,500,  payable  semi-annu- 
ally. In  January,  1856,  the  Plaintiff  demanded  possession  of  the 
premises  from  the  Defendant,  who  then  had  the  occupation,  and, 
possession  being  refused  him,  this  action  was  brought. 

Various  questions  of  law  on  the  facts  were  raised  during  the 
trial,  and  also  questions  as  to  the  admissibility  of  evidence,  all 
which  are  hereafter  to  be  considered. 

Irrespective  of  any  question  arising  from  the  fact  that  Mary  E. 
Gould  was  the  wife  of  the  Defendant,  Edward  S.  Gx)uld,  the  right 
of  the  Plaintiff  to  the  benefit  of  his  term  in  the  premises  is  beyond 
possible  controversy.  The  title  comes  down  from  the  Trustees  of 
the  Sailors'  Snug  Harbor  in  a  clear  and  unbroken  line,  through 
the  Defendant  himself,  to  Mary  E.  Gould,  who,  by  a  valid  instru- 
ment, demised  the  premises  to  the  Plaintiff  for  the  term  of  five 
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yeare.    The  Defendant  offered  no  evidence  of  any  other  title 
whatever  nnder  which  his  possession  could  be  justified. 

The  Plaintiff's  right  to  the  occupation  of  the  premises,  pursuant 
to  such  demise,  on  the  conveyances  put  in  evidence,  stood,  there- 
fore, fully  vindicated.  Nor  is  it  obvious  how  the  fact  that  Mrs. 
Gould  was  the  wife  of  the  Defendant  afforded  to  the  latter  a  defence 
against  the  Plaintiff's  claim. 

Mrs.  Gould,  at  the  time  of  the  demise  to  the  Plaintiff,  held  the 
l^al  title  under  the  renewed  lease  to  her,  bearing  date  Kov.  1, 
1852. 

Although  a  feme  covert,  she  was  entitled  to  take  and  hold  the 
property  under  the  Act  of  1848,  and  its  amendments,  the  same  as 
if  she  had  been  a  feme  sole. 

It  was  "  her  sole  and  separate  property,  as  if  she  were  a  single 
female,"  which  she  held  "  to  her  sole  and  separate  use,"  and  which 
she  could  enjoy  and  dispose  of,  "  with  the  rents,  issues,  and  profits 
thereof,  in  the  same  manner  and  with  the  like  effect  as  if  she  were 
immarried"  (4  K.  S.,  Edmonds'  Edition,  613-614).  The  hus- 
band acquired  no  right  or  property  therein  in  virtue  of  his  mari- 
tal rights  (Gage  v.  Dauchy,  34  N.  Y.  293 ;  White  v.  Wager, 
25  N.  Y.  328,  330,  331).  And  even  if  we  construe  the  rights  of 
Mre.  Gould  as  having  been  acquired  under  the  conveyance  from 
her  father  in  1842,  seven  years  prior  to  the  Act  of  1848-9,  her 
husband,  the  Defendant,  will  gain  no  position  available  as  a 
defence. 

The  grant  was  to  her,  for  her  separate  use,  and  her  husband 
was  expressly  excluded  from  taking  any  interest  in  the  property 
conveyed.  Equity  would  have  protected  her  in  its  enjoyment 
M  effectually  as  if  the  grant  had  been  made  to  a  trustee  for  her 
benefit. 

In  Darby  v.  Callahan  (16  N.  Y.  71-75),  it  is  said  that  "  prior  to 
the  passage  of  the  act,  a  married  woman  could  take  as  a  gift,  or 
by  virtue  of  a  bequest,  or  under  a  marriage  settlement,  and  hold 
Beparate  property,  without  the  intervention  of  a  trustee,  and  a 
CJonrt  of  Equity  would  protect  her  in  its  enjoyment" 
In  equity  a  feme  covert  having  a  separate  estate  was  always 
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to  be  regarded  as  a  feme  sole  as  to  her  right  of  enjoyment  of  it, 
and  her  disposition  of  it  would  be  sanctioned  by  a  Court  of 
Equity,  in  the  absence  of  all  restraint  on  such  right  expressed  in 
the  instrument  enacting  the  tnist  (Jacques  v.  Meth.  E.  Church, 
17  John.  549). 

In  Dyett  v.  North  A.  Coal  Co.  (20  Wend.  570-573),  Judge 
Co  wen  remarks,  that  when  the  estate  of  a  married  woman  is 
completely  distinct,  and  is  held  by  her  independent  of  her  hus- 
band, she  is  to  be  regarded  in  equity,  in  respect  to  it,  as  a  feme 
sole,  except  in  so  far  as  she  may  be  expressly  limited  in  her  pow- 
ers by  the  instrument  under  which  she  takes  her  interest. 

This  has  long  been  the  settled  law  of  the  land  (Story's  Eq. 
Jur.,  §§  1380-1-2). 

Now,  in  this  case  it  is  clear  that  Mrs.  Gould,  by  the  convey- 
ance from  her  father,  took  a  separate  estate. 

The  instrument  so  declares. 

It  is  therein  expressly  stated  that  the  property  and  estate  con- 
veyed to  her  should  be  for  her  sole  use,  benefit,  and  behoof,  free 
from  all  interference  of  her  husband.  He  was,  therefore,  excluded 
from  all  participation  in  or  control  over  it,  and  could  claim  noth- 
ing by  virtue  of  the  marital  relation.  And  there  being  no  trus- 
tee, the  renewal  of  the  lease  to  Mrs.  Gtovld  was  a  very  proper  act, 
as  at  most  it  but  converted  an  equitable  interest  into  a  legal 
title,  without  impairing  any  right  of  her  husband.  It  follows, 
therefore,  that  in  any  view  which  may  be  taken  of  the  case,  the 
Plaintiffs  right  to  the  possession  of  the  premises  was  not  affected 
by  the  fact  that  Mrs.  Gould  was  the  wife  of  the  Defendant  at  the 
time  of,  and  subsequent  to,  the  period  when  her  interest  in  the 
premises  accrued. 

This  conclusion  is  also  sustained  by  the  reasoning  of  the  Court 
and  decisions  in  Westervelt  v.  Gregg  (12  N.  Y.  202-211),  and  in 
Sherman  v.  Elder  (24  N.  Y.  381-385).  The  third  section  of  the 
Act  of  1860  (Sess.  Laws  1860,  page  157,  ch.  90),  which  re- 
quired the  assent  of  the  husband  to  a  conveyance  by  the  wife 
of  her  separate  property,  has  no  application  to  the  case  in 
hand.     The  lease  to  the  Plaintiff  was  not  a  sale  and  convey- 
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anoe  of  the  wife's  real  estate  within  the  provision  of  that  sec- 
tion. 

The  lease,  too,  was  made  years  prior  to  the  passage  of  this  act, 
and  the  act  was  amended  in  1862  (Sess.  Laws  1862,  page  843, 
ch.  172),  and  the  provisions  in  regard  to  obtaining  the  husband's 
assent,  in  cases  of  sale  and  conveyance  by  the  wife,  were  omitted 
and  expurgated. 

H^or  did  the  clause  in  the  conveyance  to  Mrs.  Gould  against 
anticipation  restrain  her  from  leasing  the  premises  for  a  brief 
time  on  reasonable  rent. 

This  was  a  very  proper  mode  of  enjoyment,  in  no  way  injuri- 
ously affecting  her  estate,  or  contravening  the  purposes  of  the 
grantor,  as  expressed  in  the  clause  referred  to.  It  was  plainly 
intended  that  she  should  have  and  enjoy  the  rents,  issues,  and 
profits  of  the  premises,  and  the  restraint  was  to  the  effect  that 
she  should  not  dispose  of  or  anticipate  the  estate  or  its  avails. 

The  lease  to  the  Plaintiff  for  a  short  time,  on  a  fair  rent,  pay- 
able in  half-yearly  payments,  in  no  sense  conflicted  with  this  pro- 
vision. But  it  was  a  provision  with  which  the  Defendant  had 
no  concern. 

Considered  as  a  trust,  he  was  in  no  position  to  demand  its  per- 
formance. 

He  neither  created  it,  nor  was  he  interested  in  its  observance. 

It  is  next  urged  that  the  lease  to  the  Plaintiff  was  void  by  rea- 
son of  the  Defendant's  adverse  possession. 

There  was,  however,  no  proof  of  an  adverse  holding  which 
could  render  the  lease  void.  The  Defendant  made  no  claims  un- 
der adverse  or  hostile  title.  On  the  contrary,  he  claimed  to  hold 
under  Mrs.  Gould's  title,  and  insisted  that  his  occupation  was 
lawful,  because,  as  husband,  he  was  entitled  to  the  possession  of 
her  estate.  He  was  not,  therefore,  in  possession  imder  adverse 
or  hostile  title. 

But  it  is  ui^ed  that  if  his  possession  was  not  adverse,  he  must 
be  considered  as  a  tenant  at  sufferance,  and  was,  therefore,  entitled 
to  notice  to  quit. 

This  suggestion  is  herein  fully  answered  by  the  fact  that  the 
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objection  was  not  taken  on  the  trial — ^hence  cannot  be  insisted  on 
here. 

In  the  course  of  the  trial  an  instrument,  in  effect  an  agreement 
of  separation  between  Mr.  and  Mrs.  Gould,  was  offered  in  evidence, 
and  received  against  the  Defendant's  objection.  How  this  paper 
was  material  or  relevant  does  not  clearly  appear. 

Indeed,  I  think  it  was  quite  irrelevant  and  immaterial.  But 
its  admission  in  no  way  injuriously  affected  the  Defendant's 
rights. 

It  was  simply  innoxious.  It  had  no  possible  bearing  on  the 
question  of  damages  for  withholding  the  premises,  which  was  the 
only  question  submitted  to  the  jury. 

Nor  did  it  in  any  way  affect  the  question  of  title  decided  by 
the  Court. 

The  admission  of  the  paper,  therefore,  being  harmless  in  every 
possible  view,  constitutes  no  ground  for  reversing  the  judgment 
(20  N.  Y.  246;  29  K  Y.  502,  503;  25  N.  Y.  510;  1  N.  Y. 
519;  35N.  Y.  59,60). 

See  the  last  case  cited  (The  People  v.  Gonzaliz).  It  was  re- 
marked by  Porter,  J.,  "  that  the  reception  of  illegal  evidence  is 
presumptively  injurioiis  to  the  party  objecting  to  its  admission  ; 
but  where  the  presumption  is  repelled,  and  it  clearly  appears  on 
examination  of  the  whole  record,  beyond  the  possibility  of  rational 
doubt,  that  the  result  would  have  been  the  same  if  the  objection- 
able proof  had  been  rejected,  the  error  furnishes  no  ground  for 
reversal ; "  and  it  is  further  there  said,  that  in  this  respect  there  is 
no  distinction  between  civil  and  criminal  cases. 

These  remarks  are  sound  in  principle,  and  are  abundantly  sus- 
tained by  the  authorities  cited  in  their  support. 

The  Defendant  proved  by  the  witness  Roe,  that  Mrs.  Gould  left 
her  home  and  went  to  France,  with  her  two  children,  in  July, 
1855,  and  that  she  has  since  remained  absent  from  this  country. 

On  Plaintiff's  motion  this  evidence  was  stricken  out — and 
properly  so — as  irrelevant  and  immaterial. 

Whether  Mrs.  Gould  went  abroad  or  remained  in  this  country, 
and  whether  with  or  without  her  husband's  consent  or  approval, 
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it  in  no  way  affected  her  title  to  the  premises  in  controversy,  or 
iiiB  (Plaintiff's)  right  to  recover  in  the  action.  The  evidence  was 
immaterial,  and  was  properly  expunged. 

At  the  close  of  the  trial,  the  Defendant's  counsel  claimed  and 
insisted  that  he  was  entitled  to  have  the  question  submitted  to  the 
jury,  whether  the  Plaintiff  was  the  real  party  in  interest  in  the 
action,  and  requested  the  Court  to  charge  the  jury  that  if  the 
lease  to  the  Plaintiff  was  only  colorable,  and  intended  merely  to 
clothe  him  with  an  apparent  right  to  the  property,  so  that  he  could 
sue  the  Defendant  and  recover  the  possession  or  rent  for  her  ben- 
dt,  then  the  Plaintiff  was  not  the  real  party  in  interest.  The 
Comt  declined  so  to  charge ;  but  ruled  and  decided  that  no  case 
was  made  on  the  evidence  on  which  to  found  such  claim  and 
charge ;  and  the  evidence  put  in  by  the  Defendant  with  a  view  to 
establish  such  claim  was  stricken  out.  In  this  the  Court  ruled 
correctly. 

The  position  assumed  and  urged  by  the  Defendant's  counsel 
had  no  foundation  in  fact  or  law.  The  proof  was  clear  and  un- 
controverted,  to  the  effect  that  the  lease  from  Mrs.  Gould  to  the 
Plaintiff  was  valid,  and  binding  on  the  parties  to  it. 

It  gave  to  the  Plaintiff  the  right  to  occupy  during  the  term, 
and  bound  him  to  pay  Mrs.  Gould  the  specified  rent.  Both  were 
bound  by  a  legal  instrument,  and  their  motives  in  entering  into 
it  were  of  no  importance  to  the  Defendant.  With  their  purposes 
tad  intentions  he  had  no  concern.  There  was  plainly  no  error  in 
the  ruling  of  the  Comi;  in  this  regard. 

The  Defendant's  counsel  requested  the  Court  to  hold  and  to 
diarge  the  jury, — 

First,  that  the  Plaintiff  wa3  entitled  to  recover  only  nominal 
damages  in  the  action.  Secondly,  that  if  the  Plaintiff  was  entitled 
to  recover  more  than  nominal  damages,  he  then  could  recover 
only  such  damages  as  he  might  have  sustained  prior  to  the  com- 
mencement of  the  action ;  and,  thirdly,  that  he  was  not  entitled  to 
recover  interest  on  the  annual  value  or  the  annual  rent  of  the 
premises,  or  interest  in  any  fonn  or  to  any  amount.  The  Court 
declined  so  to  hold  and  charge. 
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On  recurring  to  the  complaint,  it  will  be  seen  that  the  action 
was  brought  for  the  double  purpose  of  recovering  the  premises, 
with  damages  for  their  unlawful  detention. 

At  common  law  the  remedy  for  such  damages  was  by  separate 
action  of  trespass  for  mesne  profits.  But  under  the  Revised  Stat- 
utes the  mesne  profits  were  recoverable  upon  a  su^estion  on  the 
foot  of  the  record  of  the  judgment  in  ejectment  (2  R.  S.  310,  §§ 
43-44) ;  and  this  judgment  laid  the  foundation  for  subsequent 
proceedings  to  recover  the  mesne  profits  or  damages. 

Now,  however,  under  the  Code  of  Procedure,  the  Plaintiff  may 
unite  in  the  same  complaint  a  claim  to  recover  real  property, 
with  damages  for  the  withholding  thereof  (Code,  §  167 ;  Liv- 
ingston V.  Tanner,  12  Barb.  481 ;  Holmes  v.  Davis,  21  Barb.  265 ; 
same  Case  in  Court  of  Appeals,  19  N.  Y.  488 ;  Tompkins  v. 
White,  8  Barb.  520 ;  The  People  v.  The  Mayor,  17  How.  57-64). 

According  to  these  authorities  it  is  optional  with  the  Plaintiff 
to  imite  the  claims  in  one  action,  or  have  a  separate  action  after 
the  recovery  in  ejectment  for  the  damages. 

It  is  certainly  clear  that  he  may  unite  the  two  claims. 

The  Code  is  explicit  to  that  effect  (§  167),  and  the  change 
effected  by  this  provision  was  commendable  with  a  view  to  avoid 
a  multiplicity  of  suits.  The  Court  therefore  ruled  correctly  in 
holding  that  the  Plaintiff  was  not  limited  in  his  recovery  to  nomi- 
nal damages  only. 

He  was  also  entitled  to  recover  for  the  unlawful  withholding 
of  the  premises  to  the  time  of  the  trial. 

The  Defendant's  possession  was  wrongful,  and  the  claim  for 
damages  for  this  recovery  was  in  the  nature  of  a  claim  for  a  tort. 
Tlie  question  was,  how  much  was  the  Plaintiff  damaged  on  the 
day  of  the  trial  by  the  Defendant's  wrongful  act,  which  was  con- 
tinuous to  that  period.  And  the  same  considerations  of  con- 
venience and  propriety  should  here  control,  as  in  other  cases 
where  a  recovery  in  one  action  is  permitted,  in  order  to  prevent 
unnecessary  litigation  by  multiplicity  of  suits. 

The  judgment  should,  as  it  may  well  do  in  a  case  like  this, 
settle  and  determine  the  rights  of  the  parties  as  to  the  entire  sub- 
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ject  of  the  litigation,  so  that,  if  acquiesced  in,  no  further  contro- 
versy will  remain.  i 

The  allowance  of  interest  on  the  fair  annual  value  of  the  use 
aDd  occupation  of  the  puemises,  during  the  period  they  were 
wrongfully  withheld,  was  a  proper  subject  for  the  consideration 
of  the  jury  in  determining  the  amount  of  damages  which  the 
Plaintiff  was  entitled  to  recover.  Such  damages  are  generally 
designated  mesne  profits :  that  is  to  say,  what  the  premises  were 
reasonably  worth  annually,  with  the  interest,  to  the  time  of  the 
trial  Less  than  this  would  not  give  the  Plaintiff  full  and  com- 
plete indemnity  for  the  injury  to  his  rights. 

The  measure  of  damages  is  that  which  would  obtain  in  assump- 
sit for  use  and  occupation  (Holmes  v,  Davis,  19  N.  Y.  488). 
If  the  jury  in  this  case  were  of  the  opinion  that  an  allowance 
for  interest  was  necessary  to  a  complete  indemnity,  they  were  at 
liberty  to  include  it  in  their  estimate  of  damages  (Dana  v. 
Fiedler,  12  N.  Y.  51 ;  Walrath  v,  Eedfield,  18  JST.  Y.  457-461 ; 
Richmond  v.  Bronson,  5  Denio,  55).  There  was  no  error  of  which 
the  Defendant  can  complain  in  the  ruling  of  the  Court  as  to  the 
allowance  of  interest.  It  was  quite  as  favorable  as  the  Defend- 
ent  could  ask,  and  I  will  add,  that  in  my  judgment  the  Court 
might  with  propriety  have  instructed  the  jury  that  justice  to  the 
Plaintiff  demanded  an  allowance  for  interest  on  the  fair  annual 
value  of  the  use  of  the  premises,  from  the  possession  of  which  he 
had  been  wrongfully  excluded. 

After  a  careful  examination  of  the  case,  I  can  see  no  ground 
for  reversing  the  judgment  of  the  Supreme  Court. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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ELI  BENEDICT,  Kespondent,  v.  Wm.  H.  DE  GROOT  et  al., 

Appellants. 

Negotiable  Paper — Rights  of  Assignee  of  bond  fide  holder. 

An  assignee  of  a  promissory  note,  acquiring  title  afler  the  maturity  of  note 
from  a  bond  fide  holder  for  value,  takes  all  the  rights  of  such  bon4  fide  holder, 

Grover,  J. — ^The  refusal  of  the  judge  to  submit  tKe  case  to  the 
juiy  was  not  error.  The  note  was  entirely  impeached ;  although 
it  was  proved  that  Wm.  De  Groot  made  the  note  in  the  name  of 
his  firm,  for  a  purpose  not  authorized  by  the  partnership,  yet  it 
appeared  to  have  been  discounted  by  the  Exchange  Bank  without 
any  notice  of  such  fact  before  maturity.  The  PlaintiflF,  at  ma- 
turity, purchased  the  note  of  the  bank.  He  was  not  a  party  to 
the  note,  and  had  no  interest  in  it  prior  to  such  purchase.  Under 
these  facts  he  acquired,  by  his  purchase,  all  the  rights  of  the  bank. 
The  bank  was  a  bond  fide  holder,  and  the  Plaintiff,  by  his  pur- 
chase from  it,  acquired  its  rights  as  such,  and  was,  therefore,  en- 
titled to  a  verdict  for  the  amount  of  the  note.  Such  a  verdict 
was  rendered  by  direction  of  the  Court.  This  was  correct.  This 
disposes  of  all  the  questions  raised  upon  the  trial  as  to  the  com- 
petency of  evidence.  None  of  these  questions  had  any  relation 
to  the  right  of  the  Plaintiff  to  recover. 

The  judgment  appealed  from  should  be  aflirmed. 

All  affirm. 

JOEL  TIFFANY, 
State  Keporter. 
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HAKVEY  C.  DUNHAM,  &c.,  Respondento,  v.  TROY  UNION 
RAILROAD  COMPANY,  Appellant. 

Evidence^  conJUcHng — Nonsuit  re/used — Delivery  without  Authority  of  Owner. 

Where  the  case  presented  only  questions  of  fact,  in  respect  to  which  there 
was  conflicting  evidence,  the  Court  properly  refused  to  nonsuit  the  Plaintifif. 
The  case  was  properly  submitted  to  the  jury. 

Where  a  person,  in  possession  of  goods  which  belong  to  another,  and  which, 
in  law.  he  is  bound  to  deliver  on  demand,  delivers  them  to  a  third  party, 
without  authority  from  the  owner,  he  is  responsible  for  a  refusal  of  such 
holder  to  deliver  them  to  the  owner  thereof. 

jEI  X.  Fursman  for  Appellant. 
M.  Z  Tovonsend  for  Respondents. 

Daties,  Ch.J. — The  complaint  in  this  action  allies  that  the 
Defendant  became  possessed  of,  and  wrongfully  detained  from  the 
Plaintiflfe,  2,146  railroad  ties,  the  property  of  the  Plaintiffs,  of 
the  value  of  $836.94.  Wherefore  the  Plaintiffs  demanded  that 
the  Defendant  be  adjudged  to  deliver  the  said  property  to  the 
PlaintiflEs,  and  pay  the  Plaintiffs  damages  for  the  detention  there- 
of, and  that  said  property  may  be  forthwith  delivered  to  the 
Plaintiflfe.  The  answer  contained  a  genei'al  denial,  and  the  cause 
came  on  for  trial  at  the  Rensselaer  Circuit,  before  Mr.  Justice 
Peckhara,  of  the  Supreme  Court,  and  a  jury. 

Upon  the  trial  it  appeared  that  the  Plaintiffs  had  sold  and 
agreed  to  deliver  to  the  firm  of  Decker  &  Worthly  17,000  rail- 
road ties,  and  which  were  to  be  delivered  on  or  before  the  1st  day 
of  August,  1853.  This  agreement  bore  date  the  8th  day  of 
March,  1853.  It  was  provided  therein  that  the  ties  were  to  be 
delivered  on  the  line  of  the  Troy  Union  Railroad,  in  quantities,  as 
the  said  Decker  &  Worthly  might  require.  The  ties,  when  de- 
livered, were  to  be  approved  of  by  the  chief-engineer  of  the 
Defendant's  road,  and  the  monthly  estimates  of  the  engineer  of 
the  ties  delivered,  under  the  agreement,  were  to  be  paid  for  on  or 
before  the  12th  day  of  the  succeeding  month,  less  ten  per  cent. 
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of  such  estimates,  which  was  to  be  retained  until  the  whole  number 
of  ties  was  delivered  and  approved  as  therein  specified,  and  then 
said  ten  per  cent,  was  to  be  paid  within  thirty  days  thereafter  to 
the  Plaintiflfe. 

It  also  appeared  that  on  the  9th  of  Februar}^,  1853,  the  said 
Decker  &  Worthly  had  entered  into  a  contract  with  the  Defend- 
ant to  construct  and  finish  in  ever}'  respect,  in  the  most  sub- 
stantial and  workmanlike  manner,  and  to  the  satisfaction  and 
acceptance  of  the  chief-engineer  of  said  company,  the  grading, 
masonry,  superstructure,  bridging,  and  fencing  of  said  railroad, 
furnishing  all  the  materials  required  ;  and  the  same  was  to  l>e  paid 
for  upon  raontlily  estimates  of  said  chief-engineer. 

It  further  appeared  that  the  Plaintifis  had,  on  a  lot  adjoining 
the  Defendant's  road,  2,146  ties  over  and  above  the  number  re- 
quired to  fill  and  complete  said  contract.  It  appeared  that  the 
same  were  taken  by  the  superintendent  of  the  Defendant  on  or 
about  the  8th  of  August,  1854. 

The  Plaintiffs  proved  a  demand  of  the  ties,  at  the  office  of  the 
Defendant,  of  Mr.  Vail,  one  of  the  directors  of  the  Defendant's 
company,  and  a  refusal,  and  the  value  of  the  ties  on  the  day  the 
same  were  taken,  and  the  interest  thereon,  and  rested. 

The  Defendant  tlien  moved  for  a  nonsuit,  on  the  following 
grounds : 

1.  That  Plaintiffs  had  shown  no  title  to  the  2,146  ties  in 
question. 

2.  That  there  is  no  evidence  that  the  ties  taken  were  not  a 
part  of  the  17,000  sold  to  Decker  &  Co.  by  Plaintiffs'  firm,  under 
their  contract. 

3.  That  the  evidence  is  wholly  insufficient  to  entitle  the  Plain- 
tiffs to  recover. 

The  Court  denied  the  motion,  to  which  ruling  and  decision  the 
Defendant  then  and  there  duly  excepted. 

Further  testimony  was  then  taken,  and  the  motion  for  a  non- 
suit was  subsequently  renewed  upon  these  grounds  : 

1.  That  the  Plaintiff  has  shown  no  title  in  himself,  at  the  time 
of  the  commencement  of  the  action,  to  the  2,146  ties  claimed. 


Digitized  by  VjOOQ IC 


1867.]  DUNHAM  r.  TEOY  UNION  RAILROAD  CO.  69 

Opinion  hy  Dayies,  Oh.  J. 

2.  That  the  Defendant  has  shown  title  in  Decker  &  Co. 

3.  That  the  Defendant  has  shown  title  in  itself. 

4.  That  it  appears  that  the  2,146  ties  claimed  were  part  of  the 
17,000  delivered  by  the  Plaintiffs  under  their  contract  with 
Decker. 

5.  That  these  ties  were  paid  for  by  Defendant  to  Flood,  one 
of  the  owners,  and  were  taken  under  a  license  from  him. 

6.  That  the  Plaintiifs  had  shown  no  sufficient  demand  of  the 
tite  in  question,  and  cannot  recover  without  such  demand. 

The  Court  overruled  the  motion,  and  refused  the  nonsuit,  to 
which  ruling  and  decision  the  Defendant  then  and  there  duly 
excepted. 

Further  testimony  was  then  adduced  on  both  sides,  and  the  jury 
found  a  verdict  for  the  Plaintiffs  for  $1,210.35,  and  judgment 
thereon  was  affirmed  at  the  General  Term. 

No  question  is  presented  for  consideration  of  this  Court,  except 
upon  the  refusal  to  nonsuit  the  Plaintiffs.  No  other  exception 
was  taken  upon  the  trial. 

The  first  five  grounds  of  that  motion  presented  only  questions 
of  fact,  and  upon  which  there  was  conflicting  evidence,  and  the 
Court  properly  refused  to  withdraw  tlieir  consideration  from  the 
jury.  Their  verdict  has  established  all  these  questions  in  favor 
of  the  Plaintiffs,  and  the  simple  question  is  presented,  whether  a 
Bufficient  demand  was  made  for  the  ties  in  question  before  suit 
brought.  Mr.  Tail,  the  director  of  whom  the  demand  was  made 
at  the  office  of  the  company,  was  acting  as  the  recognized  agent 
of  the  company  in  this  matter.  The  superintendent  of  the  De- 
fendant, who  took  the  ties,  testified  it  was  done  by  the  direction 
of  Mr.  Vail,  a  director  of  the  company.  The  demand  upon  him 
was,  therefore,  sufficient  to  authorize  the  Plaintiffs  to  maintain 
this  action.  The  Defendant  insists  that  detinue  will  not  lie,  as 
there  is  no  proof  that  the  ties  were  in  the  actual  possession  of  the 
Defendant  at  the  time  of  the  demand,  or  at  the  commencement 
of  the  action,  and  it  is  claimed  that  the  proof  shows  that  the 
Defendant  had  parted  with  the  possession  of  at  least  a  portion  of 
the  property  to  the  New  York  Central  Railroad  Company.     This 
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Court  have  held  the  contrary  of  this.  In  Nichols  v.  Michael  (23 
N.  T.  264)  we  said,  that  "where  a  person  is  in  possession  of 
goods  belonging  to  another,  which  he  is  bound  to  deliver  upon 
demand,  if  he,  without  authority  from  the  owner,  parts  with  that 
possession  to  one  who  refuses  to  deliver  them,  he  is  responsible  in 
detinue  equally  with  the  party  refusing.  He  contributes  to  the 
detention.  It  is  the  consequence  of  his  own  wrongful  delivery.'* 
The  motion  for  a  nonsuit  was,  therefore,  properly  refused. 
The  judgment  should  be  affirmed,  with  costs. 

Parker,  J. — This  action  is  brought  to  recover  possession  of 
2,146  railroad  ties,  which,  it  is  alleged,  the  Defendant  wrongfully 
detains  from  the  Plaintiffs. 

The  question  in  the  case  arises  upon  an  exception  to  the 
decision  of  the  Court,  upon  the  trial,  denying  a  motion  for  a 
nonsuit ;  so  that  the  inquiry  here  is,  whether  there  is  any  evidence 
in  the  case  upon  which  the  jury  was  authorized  to  find  a  vei*dict 
for  the  Plaintiffs. 

The  Plaintiffs  were  under  a  contract  with  Decker  &  Worthly 
(who  were  contractors  to  build  Defendant's  railroad,  and  supply 
the  materials  therefor)  to  sell  and  deliver  them  17,000  ties,  such 
as  should  bear  inspection  of  the  chief-engineer  of  the  road. 
They  did  haul  and  deposit  on  a  lot,  called  the  Warren  lot,  near 
a  brewery,  and  adjacent  to  the  railroad,  more  than  the  requi- 
site number ;  and  on  the  17th  of  October,  1853,  they  had  on 
said  lot  (after  having  delivered  10,650)  9,882  ties,  out  of  which, 
according  to  a  computation  and  agreement  on  that  day  made 
between  the  Plaintiffs,  Decker  &  Worthly,  and  the  secretary 
of  the  company,  it  required  7,369  to  make  up  the  full  number  of 
17,000.  Of  this  required  number,  3,800  were  for  the  estimate 
for  September,  1853,  and  the  balance  for  rejected  ties,  and 
deficiencies  in  the  estimates  of  previous  months.  There  were, 
therefore,  upon  the  lot  2,513  over  and  above  enough  to  fulfil  the 
contract  between  the  Plaintiflfe  and  Decker  &  Worthly,  provided 
they  would  pass  inspection.  On  the  day  above  mentioned,  the 
secretary  of  the  company,  with  the  consent  of  Decker  &  Worthly, 
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paid  the  Plaintiffi  the  amount  to  which  the  3,800  would 
come,  less  ten  per  cent.,  for  which  he  agreed  to  be  accountable, 
and  the  Plaintiffs  authorized  the  company  to  take  the  7,369, 
which,  it  appears,  included  all  that  would  be  required  to  com- 
plete the  road. 

Between  that  day  and  the  22d  of  February,  1854,  when  the  road 
was  opened,  the  company  proceeded  to  take  ties,  from  time  to  time, 
from  the  Warren  lot.  *  On  the  8th  of  August,  1854,  they  took 
2,146  ties  from  that  lot,  some  1,700  of  which  were  sold  to  the 
Central  Railroad  Company,  and  the  residue  piled  near  the  depot 
and  used  for  repairs.  These,  the  Plaintiffs  allege,  were  over  and 
above  the  7,369  which  Defendant  was  authorized  to  take,  and 
whether  or  not  they  were  so  is  the  question  of  fact  in  the  case. 

There  is  no  direct  or  positive  evidence  that  the  Defendant  took 
more  than  the  7,369  to  which  it  was  entitled;  but  it  appears 
that,  after  the  taking  of  the  2,146  in  question,  only  a  few  hundred 
were  left  scattered  about  on  the  lot ;  so  that  the  surplus  2,513 
were  mostly  taken  by  some  person  or  persons.  It  appears  that  no 
person  had  authority  from  Plaintiffs  to  take  any  from  the  lot,  except 
the  Defendant,  nor  was  it  shown  that  any  other  person  did  take 
any ;  but  it  appeared  that  Defendant  was  engaged  from  October 
17, 1853,  to  February  22, 1854,  in  taking  ties  from  the  lot,  for  the 
road,  from  time  to  time,  though  how  many  it  so  took  does  not 
appear. 

It  appeared  from  the  estimate,  introduced  in  evidence  by  the 
Defendant,  that  the  whole  number  required  for  the  road  was 
16,882. 

It  is  argued  by  the  Plaintiffs'  counsel  that  the  jury  had  the  right 
to  conclude  that  the  Defendant  had  used  up  the  7,369,  which 
would  make  up  the  17,000,  by  the  22d  of  February,  1854;  and, 
therefore,  that  the  2,146  taken  in  August  must  have  been  a 
portion  of  the  2,513  surplus,  which  it  had  no  right  to  take, 
especially  as  but  about  the  difference  between  these  two  numbers 
was  left  on  the  lot,  aft^r  the  2,146  were  taken ;  and  that  this 
conclusion  is  strengthened  by  the  fact  that  the  2,146  were  not 
needed  nor  used  for  the  construction  of  the  road,  and  could  not 
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be  included  in  the  7,369  which,  according  to  the  estimate,  were 
all,  or  nearly  all  needed. 

It  is  impossible  to  say,  in  the  absence  of  all  evidence  as  to  the 
number  taken  by  the  company  between  October,  1853,  and 
February,  1854,  there  was  no  foundation  for  such  conclusion.  It 
was,  therefore,  a  case  for  the  jury,  and  the  nonsuit  was  properly 
denied. 

But  the  Defendant  insists  that  the  evidence  shows  that  the  ties 
in  question  were  piled,  when  taken  by  Defendant,  as  complained 
of,  within  the  bounds  of  the  road,  and  therefore  were  in  Defend- 
ant's actual  possession,  from  which  the  presumption  arises  that  the 
title  was  in  the  Defendant,  and  that  the  Plaintiffs  did  not  over- 
come this  inference  by  evidence. 

It  is  by  no  means  clear  that  the  ties  were  piled  within  the 
bounds  of  the  railroad,  but  if  they  were,  at  the  time  when  taken 
up  and  carried  to  or  near  the  depot,  it  is  shown  that  they  had, 
by  some  person  unknown  to  the  Plaintiffs,  and  without  their 
authority,  been  removed  from  a  place  farther  back  on  the  lot 
to  a  place  near  the  track ;  which  fact,  at  least,  tends  to  rebut 
the  presumption  of  title  arising  from  their  being  in  Defendant's 
possession,  by  being  piled  within  the  bounds  of  the  road.  More- 
over, the  whole  case  proceeds  upon  the  assumption,  on  both 
sides,  that  the  ties  in  question  are  a  portion  of  those  furnislied  by 
Plaintiffs  to  Decker  &  Worthly,  and  that,  unless  they  are  a  part 
of  the  7,369  which  Plaintiffs  gave  the  Defendant  liberty  to  take, 
they  are  Plaintiffs'. 

It  is  said  again  by  the  Appellant's  counsel,  that  there  is  no 
evidence  that  the  ties  were  in  the  possession  of  Defendant  at 
the  commencement  of  this  action. 

It  is  shown  that  the  Defendant  took  them  on  the  8th  of  August, 
1854,  and  it  appeal's  from  the  record  that  the  suit  was  commenced 
on  the  9th  of  August,  1854.  Now,  though  it  appears  that  the 
larger  portion  of  them  was  sold  to  the  Central  Railroad  Company, 
it  is  not  shown  when,  and  it  will  not  be  presumed  that  they  were 
not  in  possession.  Without  considering  what  would  have  been 
the  effect  of  such  want  of  possession,  if  it  had  been  shown,  it  is  a 
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sufficient  answer  to  the  objection  now  made  that  it  was  not 
shown  upon  the  trial.  Also,  that  no  such  objection  was  taken  at 
tlie  trial. 

The  record  does  not  present  any  such  error  as  calls  for  a  rever- 
sal of  the  judgment.    It  must  therefore  be  affirmed. 
All  aflSrm. 

JOEL  TIFFANY, 
State  Keporter. 
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JOHN  PERCEY,  Appellant,  v.  JOHN  TEN  EYCK,  Respond- 
ent. 

Attorney — Power  of  Supreme  Court  to  strike  from  RoUs. 

The  Supreme  Court  of  tliis  State  has  power,  under  the  statute,  to  strike 
from  the  rolls  the  name  of  an  attorney  for  general  misconduct  in  the  practice 
of  his  profession,  after  having  caused  a  copy  of  the  charges  preferred  against 
him  to  be  served  upon  him,  and  opportunity  to  be  heard  in  his  defence. 

The  proper  mode  of  proceeding  in  such  case,  is  by  the  service  of  an  order 
upon  the  attorney,  to  show  cause  why  he  should  not  be  stricken  from  the 
rolls,  etc. 

On  the  hearing,  the  Court  is  not  confined  strictly  to  the  common  law  rules 
of  evidence.  ^ 

John  Percey  in  person. 

Samud  G.  Courtney  for  Respondent. 

Groveb,  J. — Appeal  from  order  of  General  Term  of  Supreme 
Court,  striking  the  Appellant  from  the  roll  of  attorneys  and 
counsellors  of  the  Court. 

No  question  is  made  as  to  the  correctness  of  the  practice 
adopted  in  bringing  the  matter  before  the  Court.  That  was  an 
order  to  show  cause,  founded  upon  the  papers  presented,  served 
with  the  papers  personally  upon  the  Appellant.  This  was  the 
course  approved  in  Anon.  (22  Wend.  656),  and  pursued  In  re  Pe- 
tei-son  (3  Paige,  510).  The  order  specified  the  charges  against 
the  Appellant.  Those  were,  that  his  general  reputation  is  bad ; 
that  he  had  been  several  times  indicted  for  perjury,  one  or  more 
of  which  was  still  pending ;  that  he  was  a  common  mover  and 
maintainer  of  suits  on  slight  and  frivolous  pretexts,  and  that  his 
pei*sonal  and  professional  reputation  had  been  otherwise  im- 
peached in  a  specified  trial  recently  had  at  this  Circuit.  The 
Appellant's  counsel  insists  that  the  verified  minutes  of  the  testi- 
mony given  upon  said  trial,  taken  by  a  reporter,  were  not  proper  or 
competent  proofs  in  this  proceeding.  It  is  said  that  such  testi- 
mony is  but  hearsay,  &c.     The  minutes  were  competent.     The 
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common  law  rules  of  evidence  do  not  apply  to  proceedings  of  this 
character.  It  is  not  claimed  but  that  affidavits  were  proper  evi- 
dence. The  testimony  of  witnesses  given  upon  the  trial  of  issues 
is  entitled  to  the  same  credit,  at  least,  as  the  ex  parte  affidavit  of 
the  same  witnesses  upon  the  same  matters.  It  may  be  said  that, 
upon  the  latter,  an  indictment  for  perjury  would  lie  (if  false), 
while  in  the  former  it  would  not,  because  the  testimony  was  not 
taken  in  the  proceeding.  To  this  the  answer  is,  that  the  testi- 
mony, if  material  to  the  issue  upon  which  it  was  given,  will,  if 
fiJse,  equally  sustain  an  indictment  for  the  same  offence.  No 
question  was  made  in  the  Court  below  but  that  the  testimony 
was  material.  Again,  these  minutes  were  used  only  to  satisfy  the 
Court  that  it  was  proper  to  prefer  charges  against  the  Appellant, 
and  the  investigation  of  the  truth  of  the  charges  is  to  be  made 
after  service  upon  the  party  proceeded  against.  The  Court  may 
and  ought  to  cause  the  charges  to  be  preferred  whenever  satisfied, 
from  what  has  occurred  in  its  presence,  or  from  any  satisfactory 
proof,  that  a  case  exists  where  the  public  good  and  ends  of  justice 
call  for  it.  Upon  the  return  of  the  order  the  Court  proceeded 
properly  to  investigate  the  charges.  Upon  such  investigation  the 
evidence  was  very  voluminous,  and  at  the  close  the  Court  con- 
victed the  Appellant  upon  the  chaises  by  making  an  order  strik- 
ing him  from  the  rolls.  It  is  not  deemed  necessary  to  discuss  the 
evidence ;  the  whole  has  been  carefully  examined,  and  such  exam- 
ination satisfies  me  that  the  Court  was  not  only  justified  but  im- 
peratively required  to  make  the  order  it  did  against  the  Appel- 
lant, if  it  possessed  the  legal  power. 

By  whatever  cause  the  conduct  of  the  Appellant  was  induced, 
it  is  clear  that  it  was  such  as  wholly  to  unfit  him  to  practise  the 
profession  usefully  to  the  public  or  beneficially  to  himself.  His 
credibility  was  destroyed.  His  character  had  become  bad.  Ho 
was  crowding  the  calendar  with  vast  numbers  of  libel  suits  in  his 
own  favor,  and  in  the  habit  of  predicating  additional  libel  suits 
upon  the  answers  to  those  previously  brought  by  him.  In  one 
instance,  at  least,  he  had  sued  his  client  in  a  justice's  court,  and 
when  beaten  upon  trial,  instead  of  appealing  from  the  judgment, 
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he   commenced   numerous   other  suits  against  him  in  different 
towns  for  the  same  cause,  when  he  must  have  known  that  the 
demand  was  barred  by  the  first  judgment  rendered.     The  only 
inquiry  is  whether,  in  such  a  case,  the  Court  has  the  power  to  pro- 
tect the  public  by  preventing  such  persons  from  practising  as  at- 
torneys and  counselloi^s  in  the  Courts  of  the  State,  and  by  that 
means  harass  its  citizens.     At  common  law  the  Courts  had  noth- 
ing to  do  with  the  admission  of  attorneys  or  counselloi's  to  prac- 
tise (In  re  Cooper,  22  N.  T.  67).     It  follows  that  this  power,  if 
])06ses6ed,  is  conferred  either  by  the  constitution  or  statute.     Sec- 
tion 8,  art.  6,  of  the  Constitution  provides,  that  any  male  citizen 
of  the  age  of  twenty-one  years,  of  good  moral  character,  and  who 
possesses  the  requisite  qualifications  of  learning  and  ability,  shall 
be  entitled  to  admission  to  practise  in  all  the  Courts  of  this  State. 
Sec.  58,  p.  320, 1  R.  S.  (4th  ed.)  provides  the  manner  of  admission 
of  such  persons  to  practise.     Under  this  section  the  Court  derives 
its  power  for  that  purpose.     Sec.  9  of  the  Judiciary  Act  confers 
upon  the  Supreme  Court  the  same  power  to  remove  attorneys,  &c., 
as  was  theretofore   possessed  by  the  Chancellor  and  the  former 
Supreme  Court.     Section  59  (p.  320,  1  E.  S.)  provides  that  coun- 
selloi's,  solicitors,  and  attorneys  may  be  removed  or  suspended  by 
the  several  Courts  in  which  they  shall  be  appointed,  but,  subject 
to  such  removal,  they  hold  their  offices  for  life.     Sec.  60  provides 
that  any  counsellor,  ifec,  may  be  removed  or  suspended  who  shall 
be  guilty  of  any  deceit,  malpractice,  or  misdemeanor,  but   not 
until  a  copy  of  the  charges  against  him  shall  have  been  delivered 
to  him  by  the  clerk  of  the  Court  in  which  the  proceedings  shall 
be  had,  and  an  opportunity  shall  have  been  given  to  him  of  being 
heard  in  his  defence.     Sec.  60  provides  that  a  removal  by  the  Su- 
preme Court  shall  operate  as  a  removal  in  every  Court  of  the 
State. 

From  the  above  statute  the  power  of  removal  by  the  Court  is 
derived.  It  will  be  seen  that  the  exercise  of  this  power  is  de- 
pendent upon  the  general  conduct  of  the  person,  and  is  not  con- 
fined to  the  class  of  cases  where  particular  individuals  have  suf- 
fered injury  from  such  misconduct. 
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It  is  insisted  by  the  Appellant  that  the  misconduct  justifying  a 
removal  is  some  direct  malpractice  or  misdemeanor,  practised 
or  committed  in  the  exercise  of  the  profession  only,  and  that  gen- 
eral bad  character  or  misconduct  will  not  sustain  this  proceeding. 
I  cannot  concur  in  this  position.  It  has  been  seen  that  the  right 
of  admission  to  practise  is  made  both  by  the  constitution  and 
statute  to  depend  upon  the  possession  of  a  good  moral  character, 
joined  with  the  requisite  learning  and  ability.  It  is  equally  im- 
portant that  this  character  should  be  preserved  after  admission, 
while  in  the  practice  of  the  profession,  as  that  it  should  exist  at 
the  time.  It  would  be  an  anomaly  in  the  law  to  make  good 
moral  character  a  prerequisite  to  admission  to  an  office  of  a  life 
tenure,  while  no  provision  for  removal  is  made  in  case  such  char- 
acter is  wholly  lost.  To  provide  for  such  a  case,  section  59 
(supra)  was  enacted.  That  section  would  be  wholly  superfluous 
upon  any  other  interpretation.  Section  60  would  confer  all  the 
power  that,  according  to  such  an  argument,  is  possessed  by  the 
Court.  It  is  true  that,  to  warrant  a  removal,  the  character  must 
be  bad  in  such  respects  as  to  show  the  party  unsafe  and  unfit  to 
be  intrusted  with  tlie  powers  of  the  profession.  There  are  many 
vices  that  render  the  character  more  or  less  bad  that  have  no 
such  tendency.  But  a  want  of  credibility  upon  oath  does  not 
come  within  this  class.  Where  there  can  be  no  reliance  upon  the 
word  or  oath  of  a  party,  he  is  manifestly  disqualified,  and,  when 
such  fact  satisfactorily  appears,  the  Court  not  only  have  the 
power,  but  it  is  their  duty,  to  strike  the  party  from  the  roll  of 
attorneys.  The  various  cases  of  removal,  after  conviction  of 
crime,  which  have  been  made,  can  only  be  sustained  upon  this 
view. 

It  is  further  insisted  that  the  Co\irt  has  no  right  to  call  upon 
an  attorney  to  answer  charges  of  this  description,  for  the  reason 
that  it  compels  him  to  give  evidence  against  himself.  The 
answer  to  this  is,  that  the  party  is  not  compelled  to  be  sworn  at 
all,  unless  he  chooses.  He  may  introduce  his  other  evidence, 
tending  to  sho^fr  his  innocence,  and  submit  the  matter  to  the 
Court,  without  being  sworn. 
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The  order  appealed  from  must  be  affirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 

State  Eeporter. 
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ELIZABETH    BEAD,    Respondent,    v.    THE    CITY     OF 
BUFFALO,  Appellant: 

Judgment  of  de  facto  Judge  cannot  be  coUateraUy  impeached. 

It  is  sufficient  to  sustain  a  judgment  that  the  Judge  presiding  at  the  trial 
tnd  judgment  was  a  de  facto  judge  at  the  time.  His  judicial  acts,  so  far  as 
thej  affect  third  parties,  cannot  be  collaterally  impeached. 

Appeal  from  the  Superior  Court  of  the  city  of  Buffalo.  The 
action  was  upon  a  judgment  for  $77.20,  recovered  in  Justice's 
Court  in  that  city  (before  Justice  Merrill),  on  the  3d  of  January, 
1856. 

The  caase  was  tried  before  Judge  Clinton,  without  a  jury,  and 
the  only  question  involved  was  whether  Merrill  was  a  magistrate, 
either  de  jure  or  de  facto,  at  the  time  the  judgment  was  rendered. 

The  material  facts  were  these :  In  January,  1862,  Mr.  Merrill 
entered  upon  the  discharge  of  his  official  duties,  having  been  duly 
elected  as  a  justice  of  the  peace  in  and  for  the  city  of  Buffalo, 
for  the  full  term  of  four  yeai's.  His  successor  in  office  was  elected 
for  a  like  term  in  November,  1855,  and  did  not  qualify  and  enter 
upon  the  discharge  of  his  official  duties  until  the  first  Monday  in 
January,  being  the  seventh  day  of  that  month,  and  the  time  fixed 
by  law  as  the  commencement  of  his  term  of  office. 

On  the  22d  of  December,  1855,  the  Plaintiff  commenced  an 
action  against  the  city,  before  Justice  Merrill,  for  the  destruction 
of  her  private  sewer.  Issue  was  joined,  and  the  trial  was  com- 
menced on  the  29th  of  December.  Before  its  conclusion,  tlie 
cause  was  adjourned  to  the  31st  of  December,  when  it  was  again 
adjourned,  by  consent,  to  the  2d  of  January.  On  that  day  the 
Defendant  did  not  appear,  and  the  Plaintiff  obtained  a  continu- 
ance until  the  following  day,  when  the  trial  was  concluded,  and 
judgment  was  rendered  for  the  Plaintiff. 

The  judge  held  that  the  term  of  office  of  the  justice  expired  on 
the  3l8t  of  December,  and,  being  of  opinion  that  the  judg- 
ment was  void,  he  dismissed   the   Plaintiff's  complaint.      The 


Digitized  by  VjOOQ IC 


80  READ  V.  CITY  OP  BUFFALO.  [June, 

Opinion  by  Porter,  J. 

Plaintiff  appealed,  and  the  judgment  was  revereed  at  the  General 
Term,  and  a  new  trial  ordered — all  the  judges  being  of  opinion 
that  Merrill  was  a  magistrate  de  facto,  if  not  de  jure.  The  opin- 
ion of  the  Court  was  delivered  by  Masten,  J. 

The  Defendant  appealed  from  the  order  granting  a  new  trial, 
stipulating  for  judgment  absolute  in  favor  of  the  Plaintiff,  in  case 
of  affirmance  in  this  Court. 

George  S,  Wm^dwell  for  Appellant. 
Wm,  H,  Greene  for  Respondent. 

Porter,  J. — As  the  law  stood  when  Merrill  was  elected,  his 
terra  of  office  extended  to  the  1st  day  of  January,  1856.  In  the 
amended  charter  of  the  city  of  Buffalo,  which  was  adopted  in 
1853,  the  Legislature  designated  the  first  Monday  of  January  as 
that  on  which,  thereafter,  the  term  of  justice  and  other  city 
officers  should  commence.  Under  this  provision  the  justice 
assumed  that  his  time  did  not  expire  until  the  commencement  of 
the  term  of  his  successor  in  office,  and  he  accordingly  continued 
to  discharge  his  duties  as  a  magistrate  until  he  was  succeeded  by 
the  new  incumbent,  on  the  first  Monday  of  January.  The  theory 
of  the  Defendant  is,  that  his  term  expired  on  the  last  day  of 
December,  and  that  the  effect  of  the  change  in  the  charter  was 
to  produce  an  interregnum  of  a  week,  during  which,  so  far  as 
this  office  was  concerned,  the  administration  of  justice  in  the  city 
of  Buffalo  was  suspended. 

It  is  unnecessary  to  determine  the  question  whether  the  magis- 
trate was  right  in  retaining  his  place  until  the  qualification  of  his 
successor.  It  is  sufficient  that  he  was  an  officer  de  facto,  dis- 
charging the  duties  of  his  position  under  color  of  legal  title.  His 
judicial  acts,  so  far  as  they  affected  only  the  rights  of  other  per- 
sons, were  not  subject  to  collateral  impeachment,  on  the  ground 
that  he  was  no  longer  a  magistrate  de  jure.  The  office  was  con- 
tinuing in  its  nature,  and,  as  he  was  in  undisputed  possession, 
under  apparent  authority  of  law,  his  title  could  only  be  ques- 
tioned in  a  proceeding  directly  involving  that  issue.  The  rule  on 
this  subject  is  founded  on  considerations  of  public  policy,  and  its 
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inaintenaDce  is  essential  to  the  preservation  of  order,  the  security 
of  private  rights,  and  the  due  enforcement  of  the  laws  (Parker 
t?.  Baker,  8  Paige,  428 ;  Weeks  v.  Ellis,  2  Barbour,  320  ;  Green- 
leaf  v.  Low,  4  Denio,  170 ;  Wilcox  v.  Smith,  6  Wendell,  233). 

The  order  granting  a  new  trial  should  be  affirmed,  with  judg- 
ment absolute  for  the  PlaintiflF. 

All  the  judges  concurring, 

Judgment  affirmed. 

JOEL  TIFFANY, 

State  Keporter. 
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JOHN  M.  BEUCE,  Jb.,  and  Others,  Appellants,  v.  JAMES 
S.  DAVENPORT,  and  Others,  Respondents. 

Contract — Discovery  of  Fraud — Time  of  Disaffirmance. 

It  is  the  duty  of  a  party  who  proposes  to  disaffirm  as  fraudulent  a  contract 
entered  into  by  himself,  partner,  or  agent,  to  do  it  at  once,  upon  discovery  of 
the  fraud. 

If,  afler  discovering  the  fraud  by  which  he  was  induced  to  enter  into  the 
contract,  he  remain  silent,  or  inactive,  and  give  no  intimation  of  a  purpose  to 
disaffirm  until  he  finds  the  contract  likely  to  prove  unprofitable,  he  will  then 
be  estopped  from  disaffirmance. 

One  of  the  partners  of  a  firm  in  the  absence  of  his  partner  was,  by  false 
representations,  induced  to  endorse  a  note  in  the  name  of  the  firm.  On  the 
return  of  the  partner,  the  fraudulent  representations  were  discovered,  and 
the  partners  were  dissatisfied  with  the  party  procuring  the  endorsement,  but 
they  gave  no  notice  of  disaffirmance  for  the  period  of  three  months,  and 
further  availed  themselves  of  the  benefits  of  such  endorsement :  Held,  the  firm 
was  bound  thereby. 

The  action  was  brought  by  the  Appellants  against  the  Respond- 
ents as  endorsers  of  a  promissory  note  for  $2,350.62,  made  by  a 
firm  doing  business  under  the  name  of  Beale,  Mellick  &  Dewitt. 
The  defence  relied  upon  was  that  the  note  in  question  was,  pre- 
vious to  its  maturity,  delivered  by  Thomas  Davenport,  one  of  the 
Respondents,  to  the  Appellants,  to  be  sold  by  the  latter,  who  were 
note-brokers,  as  it  was,  and  that  the  Appellants  afterward  pro- 
cured the  note  to  be  endorsed  in  the  firm  name  of  "  Davenport 
Bros.,"  while  Thomas  Davenport  was  absent,  by  James  S.  Daven- 
port, another  of  tlie  Respondents,  who  was  ignorant  of  the  instruc- 
tions which,  as  is  alleged,  were  given  to  the  Appellants  by  Thomas 
Davenport  at  the  time  he  delivered  the  note  to  them,  and  that 
such  endorsement  was  procured  by  an  alleged  false  representation 
of  William  A.  Odell,  one  of  the  Appellants,  to  the  effect  that 
Thomas  Davenport  would  endorse  the  note  were  he  at  home,  and 
that  he  usually  did  endorse  notes  of  that  kind  left  with  the  Appel- 
lants for  sale. 

The  referee  found  as  facts,  that  within  a  few  days  after  the  deliv- 
ery as  aforesaid  of  the  note  in  question  to  the  Plaintiffs,  Odell, 
one  of  the  Plaintiffs,  called  at  the  Defendants'  place  of  business. 
Thomas  Davenport  was  then  absent. 
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Odell  found  the  Defendant,  James  S.  Davenport,  there,  and 
requested  him  to  endorse  this  note  in  the  name  of  the  Defendants' 
firm. 

J.  S.  Davenport  at  first  declined  doing  so,  saying  that  Thomas 
Davenport  attended  to  this  part  of  the  business,  and  that  he  knew 
nothing  about  it. 

Odell  then  stated  to  him  that  Thomas  Davenport  was  in  the 
habit  of  endorsing  the  name  of  his  firm  on  the  paper  of  those 
makers ;  tiiat  he  invariably  did  so ;  that  he  would  endorse  this  note 
if  he  were  at  home,  and  that  if  J.  S.  Davenport  endorsed  it  lie 
would  find  it  all  right  when  Thomas  Davenport  returned ;  that  the 
Plaintifi^  could  sell  the  note  if  the  Defendants  endorsed  it,  but  not 
otherwise.  The  Defendant,  J.  S.  Davenport,  induced  by  these 
statements  of  Odell,  then  endorsed  the  note  in  the  name  of  the  firm. 
In  a  day  or  two  after  J.  S.  Davenport  thus  endorsed  the  note, 
Thomas  Davenport  returned,  and  on  being  informed  by  J.  S. 
Davenport  of  the  representations  and  of  the  endorsement,  expressed 
his  dissatisfaction,  and  said  he  would  not  have  endorsed  it  for  five 
hundred  dollars;  and  J.  S.  Davenport  expressed  indignation  at 
having  been  induced  to  endorse  the  note  by  the  statements,  as 
above  mentioned,  of  Odell. 

The  Defendants  did  not  express  dissatisfaction  to  the  Plaintifis 
as  to  the  endorsement,  or  the  means  by  which  it  was  obtained, 
tin  it  was  ascertained  that  the  makers  were  insolvent. 

The  referee  reported  in  favor  of  the  Plaintifis  for  the  balance 
due  on  the  note,  after  deducting  a  payment  made  by  the  assignee 
of  the  maker,  holding  that  the  statements  made  by  Odell  were 
not  such  false  representations  as  would  invalidate  the  contract  of 
endorsement,  in  that  they  were  promissory ;  in  that  the  statements 
contained  no  warrant  of  the  condition  or  ability  of  the  makers 
of  the  note ;  in  that  the  statement  was  not  one  that  a  person  of 
ordinary  prudence  should  have  relied  upon  ;  and  in  that  the  rep- 
resentations, in  a  legal  sense,  caused  no  damage  to  the  Defendants, 
a?  they  are  in  no  worse  position  than  if  they  had  not  sold  the  note, 
but  had  retained  it  till  maturity. 
The  General  Term  of  the  First  District  reversed  the  judgment 
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of  the  referee,  and  ordered  a  new  trial,  and  directed  that  the  tes- 
timony taken  on  the  former  trial  might  be  read  in  evidence  on 
the  new  trial. 

The  Plaintiffs  appeal  to  this  CSourt,  stipulating  that,  if  the  order 
appealed  from  be  aflBrmed,  judgment  absolute  may  be  entered 
against  them. 

Jos,  C,  Carter  for  Appellants. 
Wm.  W.  Ifiles  for  Respondents. 

Hunt,  J. — ^We  are  not  at  liberty  to  deny  the  finding  of  the 
referee,  that  the  Defendants'  endorsement  of  the  note  in  suit  waa 
obtained  by  the  false  representations  of  Odell. 

The  representations  were  false,  but  they  are  not  found  to  be 
fraudulent.  Whether  this  question  of  fraud  was  one  of  fact  which 
should  be  found  by  the  referee,  or  whether  it  would  be  held  to 
be  a  question  of  law  under  Bennett  v.  Judson  (21  N.  T.  R.  238), 
is  not,  in  my  view  of  the  ease,  a  material  question.  Assuming 
that  the  transaction  was  fraudulent,  and  that  the  representations 
were  such  as  might  well  have  deceived  a  prudent  man ;  assuming, 
also,  that  a  representation  to  one  partner  of  what  his  associate 
would  do,  if  present,  comes  within  the  rule  on  this  subject  (as  to 
which  see  1  Story's  Eq.  Jur.  §  199),  there  is  a  further  difficulty, 
which  cannot  be  overcome. 

Tliis  arises  from  the  failure  of  the  Defendants  promptly  to  repu- 
diate the  endorsement,  when  informed  of  the  means  by  which  it 
was  obtained.  The  absent  partner  returned  to  his  place  of  busi- 
ness within  a  few  days  after  the  endorsement  was  obtained,  and 
was  informed  of  the  means  and  representations  employed  by  Mr. 
Odell  to  obtain  it.  Q-reat  indignation  was  expressed  by  the  part- 
ners, among  themselves,  at  his  conduct. 

If  o  disalHrmance,  however,  of  the  transaction,  no  offer  to  return 
the  money  and  take  back  the  note,  or  even  a  disapproval  or  com- 
plaint of  the  means  employed,  was  made  to  the  Plaintiffs.  The 
Defendants,  on  the  contrary,  received  and  retained  the  proceeds 
of  the  note,  and  were  content  to  remain  as  they  were,  for  a  period 
of  nearly  three  months.     The  insolvency  of  the  maker,  at  that 
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period,  occurred,  and  for  the  first  time  the  Defendants  then  com- 
municated to  the  Plaintiffs  the  complaint  that  their  endorsement 
had  been  fraudulently  obtained. 

This  will  not  do.  It  is  the  duty  of  a  party  who  proposes  to 
disaffirm,  as  fraudulent,  a  contract  entered  into  by  himself,  his 
partner,  or  agent,  to  do  it  at  once,  upon  tlie  discovery  of  the  fraud. 

He  must  be  ready  and  prompt  in  such  disaffirmance.  It  will 
not  do  to  keep  the  money  in  his  pocket  for  three  months,  to  de- 
prive the  other  party  of  the  opportunity  of  protecting  himself,  to 
await  the  chances  of  a  successful  performance  of  the  fraudulent 
contract,  and  only  to  repudiate  when  the  danger  of  loss  becomes 
imnunent. 

Neither  honesty,  good  faith,  nor  the  principles  of  law,  will  jus- 
tify such  a  course, 

K  the  Defendants  deemed  themselves  injured  by  the  representa- 
tions of  Mr.  Odell,  it  was  their  duty,  upon  the  return  of  the  absent 
partner,  when  the  real  facts  were  made  known  to  all  of  them,  at 
once  to  have  tendered  to  the  Plaintiffe  the  money  received  from 
them,  and  to  have  demanded  a  return  of  the  note. 

For  illustrations  of  these  principles,  see  Minturn  v.  Main,  3 
Sdd.  220,  227 ;  Sar.  &  Sc.  K.  R.  v.  Eow,  24  Wend.  74 ;  Lloyd  v. 
Brewster,  4  Paige,  637 ;  Conner  v.  Henderson,  15  Mass.  R.  319 ; 
Cutler  V.  Gilbreth,  53  Maine  R.  176. 

.  Upon  this  ground,  I  think,  the  judgment  of  the  referee  should 
be  affirmed,  and  that  of  the  General  Term  reversed. 

That  portion  of  the  order  directing  that  the  testimony  already 
taken  might  be  read  in  evidence  on  the  new  trial  was  unauthor- 
ized and  irregular.  The  new  trial,  as  awarded  by  the  General 
Term,  was  his  right  He  was  entitled  to  it,  without  condition  or 
qualification. 

A  direction   that  evidence  of  a  certain  character  should  be 
admitted  was  not  a  legal  condition. 
All  the  judges  concurred. 

Order  for  new  trial  reversed. 

JOEL  TIFFANY, 
State  Reporter. 
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WILLIAM   BARKER  v.  WILLIAM  WHITE  and  Othebs. 

Equity —  Costs  in  Discretion  of  Court  awarding  them — Evidence,  Conflict  of— 

Appeal, 

In  suits  in  equity,  the  giving  or  withholding  of  costs  is  in  the  discretion  of 
the  Court,  which  discretion,  except  in  cases  of  abuse,  the  Appellate  Court 
will  not  attempt  to  control. 

Where  there  is  conflicting  evidence  upon  a  material  fact  before  the  Court, 
referee,  or  jury,  the  finding  thereon  is  conclusive,  and  cannot  be  questioned  by 
the  Court. 

W.  JR.  db  S.  H.  Stafford  for  Appellant. 
G,  B,  (&  T.  D.  PeUon  for  Respondents. 

BocKEs,  J. — This  action  was  in  equity,  by  one  member  of  a 
partnership  to  enforce  certain  claims  against  the  other  members, 
growing  out  of  the  firm  business. 

It  was  referred  to  a  referee  to  hear  and  determine,  who  re- 
ported in  favor  of  the  Plaintiff  as  to  one  claim,  and  against  him 
as  to  the  other ;  and  the  referee  adjusted  the  costs  between  the 
parties,  by  allowing  them  in  part  to  the  Plaintiff,  and  in  part 
against  him  to  the  Defendants. 

Judgment  was  entered  as  directed  by  the  referee.  The  Plain- 
tiff appealed  therefrom  to  the  General  Term,  in  so  far  as  his 
claim  set  forth  in  the  complaint  was  disallowed,  and  also  as  to 
the  adjudication  of  the  question  of  costs.  The  judgment  was 
affirmed  at  General  Term,  and  the  Plaintiff  appealed  to  this 
Court. 

In  the  complaint  tlie  Plaintiff  charged  that  during  the  contin- 
uance of  the  partnership  one  of  the  firm,  George  W.  ,Sherman, 
now  deceased,  whose  estate  is  represented  in  this  action  by  his 
administratrix  an(J  administrator,  had  in  his  possession  the  smn 
of  six  hundred  dollars,  which  belonged  to  the  firm,  and  which 
sum  he  loaned  to  one  Albert  Rogers,  on  his  own  individual  re- 
sponsibility, promising  to  make  the  sum  good  to  the  firm ;  that 
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such  Bum  had  never  been  repaid  to  the  firm ;  and  he  claimed  that 
Sherman's  estate  should  be  charged  with  this  sum  and  interest. 

The  referee  found  in  favor  of  the  PlaintiflP  on  this  allegation, 
and  allowed  a  recovery  in  his  favor,  and  against  Sherman's  estate, 
for  his  proportion  of  the  claim.  In  this  determination  of  the 
referee  the  parties  acquiesced,  neither  appealing  therefrom.  This 
branch  of  the  case,  therefore,  requires  no  examination. 

The  Plaintiff  also  charged  in  the  complaint  that  during  the 
continuance  of  the  copartnership  he  lent  and  advanced  to  the 
firm,  of  his  own  individual  funds,  the  sum  of  one  thousand  dol- 
lars, which  sum  was  used  in  the  partnership  business,  and  that 
the  firm  gave  him  a  promissory  note  therefor,  dated  "  April  24, 
1854,"  signed  in  the  firm  name,  and  that  he  still  held  tlie  same, 
which  was  due  and  wholly  unpaid ;  and  he  claimed  that  this  sum 
should  be  charged  against  the  members  of  the  finn,  respectively, 
in  due  proportion. 

This  allegation  of  the  complaint  was  denied  by  the  other  par- 
ties ;  and  they  averred,  on  information  and  belief,  that  if  any 
such  paper  existed  it  was  made  and  placed  in  the  Plaintiff's  hands 
for  a  special  purpose,  to  which  it  was  never  in  fact  appropriated, 
and  that  it  never  had  any  legal  existence  as  a  valid  instrument 
binding  on  the  firm. 

The  litigation  before  the  referee  was  confined  principally  to 
this  branch  of  the  case,  and  the  appeal  was  brought  to  review 
the  decision  of  the  referee  thereon. 

The  note  described  in  the  complaint  was  produced  by  the 
Plaintiff,  and  waa  put  in  evidence. 

The  signature  was  shown  to  be  in  the  handwriting  of  Mr. 
White,  a  member  of  the  firm. 

The  Plaintiff  gave  evidence  tending  to  prove  that  the  note 
was  given  him  for  money  loaned,  as  alleged  in  the  complaint. 

On  the  other  hand,  the  evidence  offered  by  the  Defendants 
tended  strongly  to  contradict  the  Plaintiff's  case,  and  left  it  quite 
doubtful,  if  not  entirely  improbable,  that  the  note  was  given 
under  the  circumstances  and  for  the  purpose  asserted  by  the 
Plaintiff'.     The  evidence  certainly  made  it  a  question  of  fact  for 
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the  referee.  He  found  emphatically  against  the  Plaintiff — that 
he  did  not  lend  or  advance  the  one  thousand  dollars  to  the  firm, 
nor  did  the  firm  make  and  give  him  the  firm  note,  as  alleged  in 
the  complaint ;  nor  was  that  sum  due  and  owing  to  him  from  the 
copartnership ;  and  while  he  found  that  the  note  was  signed  by 
the  firm  name,  in  form  as  stated  in  the  complaint,  yet  he  also 
further  found  that  it  was  never  held  and  owned  by  the  Plaintiff, 
as  claimed  by  him.  This  finding  of  fact  on  the  evidence  must 
be  held  conclusive  on  the  parties,  and  as  a  consequence  deter- 
mines the  case  against  the  Plaintiff,  in  so  far  as  he  made  a  claim 
against  the  other  members  of  the  firm,  or  the  note.  His  case 
was  not  sustained  on  this  point  of  the  litigation,  and  the  judg- 
ment in  that  regard  was  properly  aflirmed  by  the  General  Term. 

No  other  question  is  raised  on  this  appeal  on  the  merits. 

It  is  insisted  hence  that  the  referee  erred  in  the  adjustment  of 
the  costs  between  the  parties.  The  action  being  in  equity,  the 
giving  or  withholding  of  costs  was  in  the  discretion  of  the  ref- 
eree. As  a  general  rule,  the  Court  will  not  attempt  to  control 
that  discretion  on  appeal;  certainly  not  except  in  case  of  its 
palpable  abuse. 

Such  is  not  this  case. 

The  Plaintiff  failed  in  the  action  on  the  principal  subject  of 
litigation  ;  recovering,  however,  on  one  minor  branch  of  it.  He 
was  allowed  his  costs  of  the  action,  excepting  two-thirds  of  the 
disbursements,  and  was  charged  with  the  6ost8  of  White's  de- 
fence. 

We  cannot  see  that  the  adjustment  of  the  costs  between  the 
parties  was  so  unfair  and  inequitable  as  to  require  this  Court  to 
interfere  with  the  decision  of  the  referee. 

The  judgment  of  the  Supreme  Court  should  be  affirmed,  with 
costs  of  the  appeal  against  the  Appellant. 

All  concur. 

Affirmed, 
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Gkover,  J. — ^None  of  the  exceptions  of  the  Plaintiff  to  the  ad- 
missibility of  evidence  were  well  taken.  It  was  claimed  by  the 
Plaintiff  that  he  had  loaned  his  firm,  consisting  of  the  parties  to 
the  suit,  one  thousand  dollars,  for  which  the  note  was  given. 
The  circumstances  under  which  this  note  was  presented  by  the 
Plaintiff,  his  entire  forgetfulness  at  the  time  as  to  the  origin  of  the 
note,  its  consideration,  or  how  he  came  by  it,  were  calculated  to 
create  a  doubt  as  to  the  truth  of  the  story  subsequently  told  by 
him — ^that  he  kept  large  sums  of  money  in  his  house,  in  the  custody 
of  his  wife,  from  which  this  money  was  taken.  This  story  was  of 
itself  very  suspicious.  This  rendered  an  inquiry  into  the  pecuniary 
condition  and  dealing  of  the  Plaintiff,  at  about  the  time,  admissi- 
ble, for  the  purpose  of  showing  whether  the  Plaintiff  had  in  fact 
any  such  sums  of  money  as  claimed  by  him.  All  the  evidence 
excepted  to  was  proper  for  this  purpose.  The  question  whether 
the  Plaintiff  lent  the  thousand  dollars  to  the  firm,  and  took  the 
note  in  question,  therefore,  was  one  of  fact ;  and  if  the  evidence 
was  at  all  conflicting,  the  decision  of  the  referee  cannot  be  review- 
ed in  this  Court.  It  was  imdisputed  that  the  signature  of  the  firm 
to  the  note  was  in  the  handwriting  of  the  Defendant  White,  one 
of  the  firm.  Had  there  been  no  other  evidence,  it  would  have 
presented  a  question  of  law  merely ;  and,  had  the  referee  found 
the  feet  contrary  to  the  undisputed  evidence,  it  would  have  been 
a  l^al  error  that  this  Court  would  correct  upon  appeal.  But 
there  was  other  evidence  tending  strongly  to  show  that  the  note 
was  not  valid  against  the  firm. 

In  this  class  of  cases  this  Court  has  no  power  to  inquire  into  the 
weight  of  the  evidence,  and  determine  whether  the  Court  below 
has  come  to  a  correct  conclusion  thereon.  That  can  only  be  done 
by  the  Supreme  Court.  In  this  case  the  Plaintiff  concedes  that 
costs  were  in  the  discretion  of  the  Court. 

There  is  no  evidence  of  abuse  in  its  exercise.  There  is  no 
grounds  for  the  interference  of  this  Court  with  the  disposition  in 
this  respect  made  by  the  referee. 
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The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 

State  Reporter. 
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HENRY  RAWLS  and  CHARLES  S.  SEYMOUR,  Respond- 
ENT8,  V,  JOHN  G.  DESHLER,  Appellant. 

Innocent  Per$ona — Loss  by  Third  Party —  Which  shall  sustain  f 

Whenever  one  of  two  innocent  persons  must  suffer  by  the  acts  of  a  third 
party,  he  who  has  enabled  such  third  party  to  occasion  the  loss  must  sustain 
it  When  a  party  sells  a  cargo  of  com  and  allows  the  purchaser  to  take  the 
com,  ship  it,  receive  a  bill  of  lading  therefor,  and  draw  upon  his  consignee 
▼ith  bill  of  lading  attached  to  the  draft,  such  vendor  will  not  be  allowed  tlie 
right  of  stoppage  in  transitu  to  obtain  payment,  when  by  so  doing  the  con- 
signee is  to  suffer  for  his  acceptance  and  payment  of  such  draft. 

John  Gansen  for  Appellant. 
H.  C.  Day  for  Respondents. 

Davieb,  Ch.J. — On  the  18th  of  September,  1860,  one  A.  L. 
Grifiin,  of  Buffalo,  purchased  of  the  Defendant  a  quantity  of 
white  com.  The  Defendant  had  the  corn  on  storage  at  the 
Hatch  Elevator.     He  gave  GriflSn  an  order  for  the  corn  in  these 

words: 

Buffalo,  Sept.  18, 1860. 
Hatch  Elevator. 

Deliver  A.  L.  Griffin,  Esq.,  or  order,  4,3283^  bushels  white 

com,  cargo  Potomac,  subject  to  my  order  until  paid  for. 

John  G.  Deshler. 

The  com  was  delivered  to  Griffin  on  production  of  this  order, 

and  he,  Griffin,  shipped  the  com,  on  the  18th  of  September,  on 

board  a  canal-boat  at  Buffalo,  and  received  the  following  bill  of 

lading: 

Buffalo,  Sept.  19, 1860 

Shipped  in  good  order,  by  A.  L.  Griffin,  on  boaixi  of  canal- 
boat  L.  B.  Trowbridge,  B.  T.  Co.  Line,  master,  the  follow- 
ing articles,  to  be  carried  under  deck  and  delivered  in  like  good 
order,  as  addressed,  without  delay,  towing  day  and  night,  dam- 
ages and  deficiency  to  be  deducted  from  charges  by  consignors. 

Acct.  A.  L.  Griffin  or  order. 
4,328^  bushels  white  corn,  care  Rawls  and  Seymour,  New 


Digitized  by  VjOOQ IC 


92  RAWLS  V.  DESHLER.  [June, 

Opinion  by  Daviks,  Ch,  J. 

York.    Freight  to  New  York  14^  c.  per  bushel,  free  of  lighterage, 

consignees  paying  towing.  James  Van  Buben, 

per  Noble. 
Entered  Sept.  21,  1860. 

Endorsed,  A.  L.  Griffin. 

It  appeared  that  Van  Buren  had  an  office  in  Buffalo,  and  car- 
ried on  business  there  under  the  name  of  The  Buffalo  Transpor- 
tation Company ;  that  Van  Buren  was  a  public  carrier,  and  had  a 
regular  line,  and  had  an  interest  in  some  of  the  boats ;  he  was  what 
they  call  a  scalper ;  he  gets  a  cargo  from  the  owner,  and  gets  a  boat 
to  take  it,  and  receives  a  commission  from  the  boats ;  that  Noble 
was  the  agent  of  the  company,  and  had  authority  to  sign  the  bill 
of  lading. 

On  the  19th  of  September,  1860,  Griffin  advised  the  Plaintiffs 
of  the  shipment  of  com  to  them,  and  that  he  had  drawn  on  them 
for  the  com.  This  letter  the  Plaintiffs  received  in  New  York,  on 
the  morning  of  September  20.  On  the  19th  of  September,  1860, 
Griffin  drew  a  draft  upon  the  Plaintiffs  for  $2,120,  and  annexed 
thereto  the  bill  of  lading,  signed  by  Van  Buren,  and  on  that  day 
procured  the  said  draft  to  be  discounted  by  the  White  Bank,  in 
Buffalo,  and  received  the  avails  thereof.  This  draft  was  presented 
to  the  Plaintiffs  for  acceptance  in  the  city  of  New  York,  with 
the  bill  of  lading  attached,  on  the  20th  of  September,  by  the  cor- 
respondent of  the  White  Bank,  and  on  the  21st  was  accepted  by  ' 
the  Plaintiffs,  and  subsequently  paid  by  them. 

The  Defendant  intercepted  the  boat  upon  which  the  com  was 
laden  at  or  near  Rochester,  while  on  its  transit  to  the  Plaintiffs, 
and,  through  the  instrumentality  of  proceedings  in  replevin,  ob- 
tained possession  of  the  com,  and  sold  and  converted  the  same  to 
his  own  use. 

The  action  of  replevin  was  instituted  in  the  name  of  this  De- 
fendant against  Griffin,  and  C.  H.  Wendt,  the  captain  of  the 
boat  upon  which  the  com  was  laden.  Griffin  was  not  served 
with  any  process  in  the  case,  and  Wendt,  upon  whom  the  sum- 
mons was  served,  made  default,  and  judgment  passed  against  him 
accordingly. 
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The  PlaintiflB  now  bring  this  action,  claiming  to  be  the  boni 
fide  owners  of  said  com,  to  recover  the  value  thereof.  On  the 
trial,  in  the  BuiFalo  Superior  Court,  the  jury  were  directed  by  the 
judge  to  render  a  verdict  for  the  Plaintiffs,  and  judgment  thereon 
was  affirmed  at  the  General  Term. 

It  may  be  concluded  that  as  between  Griffin  and  the  Defendant 
the  title  to  the  com  did  not  pass  to  Griffin  until  the  same  was 
paid  for.  Notwithstanding  this,  the  Defendant  intrusted  Griffin 
with  the  possession  and  control  of  the  property.  There  is  some 
evidence  tending  to  show  that  the  sale  was  in  fact  a  sale  upon 
credit,  and  that  both  parties  underetood  that  the  money  to  pay 
the  purchase  price  was  to  be  raised  by  a  shipment  of  the  com  by 
Griffin,  and  the  discount  of  a  draft  drawn  on  the  faith  of  the  bill 
of  lading  thereof.  The  Defendant  himself  testified  on  the  trial : 
"  It  happens  very  often  on  the  dock  that  purchasers  buy  grain 
Mid  get  the  bill  of  lading,  and  raise  money  on  it  to  pay  the 
purchase  price ;  that  witness  knew  Mr.  Griffin  did  that  business." 
Taking  the  most  favorable  view  of  the  facts  for  the  Defendant, 
both  he  and  the  Plaintiffs  are  innocent  suflPerers  from  the  fraud 
or  defalcation  of  Griffin.  Assuming  they  both  occupy  that  posi- 
tion, which  should  suffer  for  his  acts  ?  The  rule  on  this  subject 
was  clearly  enunciated  by  Ashurst,  J.,  in  Lickbarrow  v.  Mason 
(2  T.  R.  63),  and  has  been  universally  recognized  and  followed 
since :  "  Wherever  one  of  two  innocent  persons  must  suffer  by  the 
acts  of  a  third,  he  who  has  enabled  such  third  person  to  occasion 
the  loss  must  sustain  it."  Applying  this  doctrine  to  the  present 
case,  we  have  no  difficulty  in  saying  the  Defendant  must  sustain 
the  loss  occasioned  by  the  act  of  Griffin,  and  not  the  Plaintiffs. 

The  Defendant  intrusted  Griffin  with  the  com,  and  gave  him 
the  indicia  of  title.  He  was  therefore  enabled  to  deal  with  it  as 
his  own.  He  shipped  it  in  the  usual  course,  consigned  to  the 
Plaintiffs,  received  a  bill  of  lading  therefor,  which  was  negotia- 
ble, and  did  negotiate  it,  and  the  Plaintiffs  became  the  owners 
and  holders  thereof  in  good  faith  and  for  a  valuable  considera- 
tion. Such  negotiation  of  the  bill  of  lading  and  transfer  thereof 
to  the  Plaintiff  constituted  them  bond  fide  holders  and  owners  of 
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the  com,  and  the  Defendant's  right  of  stoppage  in  transitu,  for 
the  purchase-money,  was  cut  off  and  terminated  (Lickbarrow  v. 
Mason,  supra;  Holbrook  v.  Vose,  vol.  4,  Am.  Law  Reg.,  new 
series,  notes  9  and  10,  and  cases  there  cited). 

It  is  diflScult  to  withdraw  this  case  from  the  doctrine  of  Hol- 
lingsworth  v.  Napier  (3  Caines,  182) ;  and  the  leading  and  con- 
trolling facts  in  each  are  nearly  identical.  Napier  sold  to  one  Kin- 
worthy,  from  whom  the  Plaintiff  derived  title,  ten  bales  of  cotton, 
under  the  following  circumstances : 

The  cotton  was  lying  in  the  public  store,  at  the  quarantine- 
ground  at  Staten  Island,  and  the  Defendant  sold  it  to  Kinworthy 
in  the  city  of  New  York,  "  for  cash  payable  on  delivery."  Defend- 
ant made  out  a  bill  of  parcels  for  the  cotton,  marked  in  the  mar- 
gin "cash,"  but  containing  no  receipt  for  the  money.  This, 
together  with  an  order  on  the  storekeeper  for  the  cotton,  had, 
either  by  the  Defendant  or  his  clerk,  been  delivered  to  Kinworthy. 
lie,  without  either  paying  for  the  articles,  or  having  taken  pos- 
session of  them,  met  the  Plaintiff  at  a  public  house,  and  producing 
the  bill  of  parcels  and  order,  offered  them  for  sale,  at  the  same 
price  for  which  they  had  been  bought,  alleging  as  a  reason  that 
he  had  been  pushed  for  money.  The  Plaintiff  on  this  agreed  to 
become  the  purchaser,  received  the  bill  of  parcels  and  order,  and 
paid  for  the  goods,  by  giving  part  in  cash  and  the  balance  in  a 
check  of  a  third  party.  Having  made  the  purchase,  the  Plaintiff 
went  to  the  quarantine-ground  the  next  day,  but  at  so  late  an 
hour  that  in  the  usual  course  it  was  impossible  to  have  the  goods 
shipped  that  night,  and,  producing  the  order,  demanded  the  cotton, 
on  the  turning  out  of  which  to  him  he  paid  the  amount  of  the 
storage,  had  the  bales  marked  with  the  initials  of  his  name,  and 
then  returned  them  into  the  store. 

The  morning  after  this,  the  Defendant  went  to  the  quarantine- 
ground,  took  the  cotton  and  sold  it,  and  the  Plaintiff  brought 
trover  to  recover  for  the  value  of  his  cotton  thus  converted.  The 
Plaintiff  had  a  verdict,  and  the  Supreme  Court  refused  to  grant 
a  new  trial. 

The  principles  settled  in  the  case  of  the  Bank  of  Rochester  v. 


Digitized  by  VjOOQ IC 


1867.]  BAWLS  v.  DESHLER.  95 

Opinidn  by  Dayies,  Ch. J. 

Jones  (4  N.  Y.  497),  would  seem  to  be  decisive  of  the  present 
case.  In  July,  1843,  Foster  applied  to  the  bank  to  borrow  $950, 
for  the  purpose  of  buying  two  hundred  barrels  of  flour  of  W.  Ely. 
The  cashier  refused  to  make  the  loan  without  security.  Foster 
proposed  to  procure  the  forwarder's  receipt  for  the  two  hundred 
barrels  of  flour  to  be  purchased  with  the  money  received  from  the 
bank,  on  the  loan,  and  to  leave  such  receipt  with  the  bank  as 
security  for  the  acceptance  of  the  draft,  to  be  drawn  on  the  De- 
fendant. Foster  delivered  the  draft  and  the  forwarder's  receipt  to 
the  cashier,  and  the  bank  discounted  the  draft.  The  bank  for- 
warded the  draft,  with  the  receipt  attached,  to  their  collecting 
agent  at  Albany,  to  be  presented  to  the  drawer,  Jones,  for  accept- 
ance. Jones  took  oft*  the  receipt,  and  refused  to  accept  the  draft. 
Jones  received  the  flour,  and,  before  the  commencement  of  the 
suit,  the  bank  demanded  the  flour  of  Jones.  The  bank  recov- 
ered, and  the  following  propositions  may  be  considered  as  settled 
by  this  Court. 

1.  The  delivery  of  the  carrier's  receipt  to  the  bank  was  a  sym- 
bolical delivery  of  the  flour. 

2.  Tlie  delivery  of  the  carrier's  receipt  or  bill  of  lading  to  the 
bank,  for  a  valuable  consideration,  passed  to  the  bank  the  legal 
title  to  the  same. 

In  the  present  case  the  White  Bank  had  the  legal  title  to  this 
com,  and  the  Plaintiffs,  by  the  acceptance  and  payment  of  the 
draft  of  Griflin,  and  the  delivery  and  transfer  to  them  of  the  bill 
of  lading,  succeed  to  all  the  rights  of  the  bank,  and  the  legal 
title  to  the  flour  passed  to  them.  It  is  insisted,  on  the  part  of  the 
Appellant,  that  the  instrument  produced  was  not  properly  a  bill 
of  lading,  as  it  was  not  signed  by  the  master  of  the  boat. 

In  Dows  V.  Greene  (32  Barb.  490)  the  bill  of  lading  was  signed 
by  the  agent  of  Miles  &  Walker,  who  were  partners,  dealing  in 
produce,  and  agents  of  a  Transportation  Company,  and  members 
thereof.  Bloss  obtained  the  bill  of  lading  in  good  faith,  who 
transmitted  it  to  one  Mack,  who  obtained  from  the  Plaintiffs  in 
that  action  an  advance  upon  the  faith  thereof.  The  Supreme 
Court  held  that  the  instrument  under  which  the  Plaintiff*:^  claimed 
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was  a  bill  of  lading.  If  not  exactly  formal,  it  was  substan- 
tially such.  It  did  not  detract  from  its  force  or  validity  that 
it  purported  to  be  the  act  of  the  owners  of  the  goods,  and 
also  of  the  e^irrying  vessel,  instead  of  their  agent,  the  master  or 
captain.  Not  only  li'om  its  similarity  to  other  bilk  of  lading  has 
this  been  argued  to  possess  the  character  of  such  a  paper,  but  this 
very  instrument  has  in  several  instances  been  adjudged  to  be  a  bill 
of  lading.  That  question  is,  therefore,  no  longer  open  for  discus- 
sion (citing  Dow  v.  Perrin,  16  N.  Y.  325 ;  Dows  v.  Greene,  16 
Barb.  72 ;  Dows  v.  Eush,  28  Barb.  183 ;  Bank  of  Rochester  v. 
Jones,  4  N.  Y.  497 ;  to  which  may  be  added  Dows  v.  Greene,  24 
N.  Y.  638). 

In  this  connection,  the  remarks  of  Baron  Parke,  in  Bryans  v. 
Nix  (4  Meeson  and  "W.  790),  are  apposite  and  conclusive.  He 
says :  "  The  true  question  is,  what  is  the  meaning  and  effect  of 
the  two  documents,  by  whatever  name  they  are  called,  coupled 
with  the  letter  from  Tempany  of  the  2d  of  February,  followed 
by  the  acceptance  by  the  Plaintiffs  of  Tempany's  draft  ?  It  seems 
to  us  to  be  clearly  this — that  Tempany  agrees  that  the  oats  therein 
specified  shall  be  held  from  that  time  by  the  boat-masters  for  the 
Plaintiffs,  in  then*  own  right,  provided  they  accept  the  biU  as 
a  security  for  its  payment ;  that  the  masters  agree  so  to  hold  them, 
and  that,  by  the  Plaintiflfe'  assent  and  acceptance  of  the  bill,  the 
conditional  agreement  becomes  absolute.  The  transaction  is  in 
effect  the  same  as  if  Tempany  had  deposited  the  goods  with  a 
stakeholder,  who  had  assented  to  hold  them  for  the  Plaintiffs  in 
order  to  indemnify  them.  As  evidence  of  such  a  transaction,  it 
is  wholly  immaterial  whether  the  instruments  are  bills  of  lading 
or  not ;  and  it  might  equally  be  proved  through  the  medium  of 
carriers'  or  wharfingers'  receipts,  or  any  other  description  of  docu- 
ment, or  by  correspondence  alone.  If  the  intention  of  the  par- 
ties to  pass  the  property,  whether  absolute  or  special,  in  certain  as- 
certained chattels,  is  established,  and  they  are  placed  in  the  hands 
of  a  depositary,  no  matter  whether  such  depositary  be  a  common 
can-ier  or  shipmaster  employed  by  the  consignor  or  a  third  per- 
son, and  the  chattels  are  so  placed  on  account  of  the  person  who 
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is  to  have  that  property,  and  the  depositary  assents,  it  is  enough ; 
and  it  matters  not  by  what  documents  this  is  effected ;  nor  is  it 
material  whether  the  person  who  is  to  have  the  property  be  a 
fector  or  not,  for  such  an  agreement  may  be  made  with  a  factor 
as  well  as  any  other  individual." 

In  De  Wolf  v.  Gardner  (12  Cush.  19),  Ch.  J.  Shaw  cites  this 
case  with  approval.  It  seems  to  me  that  the  principles  settled 
in  the  case  of  Dows  v.  Greene,  and  afcmed  in  this  Court,  estab- 
lish the  PlaintifiFs'  right  to  recovery.  In  Crocker  v,  Crocker  (31 
X.  Y.  507),  this  Court  held  that  where  a  Plaintiff,  by  his  own 
voluntary  act,  has,  through  misplaced  confidence,  conferred  the 
apparent  right  of  property  in  bank  stock  upon  a  tliird  party,  a 
bond  fide  purchaser  of  such  stock  from  such  party  will  be  pro- 
tected against  any  secret  trust  in  favor  of  the  Plaintiff.  In  that 
ease  a  learned  judge  of  this  Com't  said :  "  The  Plaintiff  had,  by 
his  own  voluntary  act,  caused  Stephen  Crocker  to  be  invested 
with  the  legal  title  to  the  stock,  and  suffered  him  to  deal  with  it 
as  his  own  for  years.  Having  through  misplaced  confidence  con- 
ferred on  him  the  apparent  right  of  property  as  owner,  a  bond 
fide  purchaser  of  the  stock  from  him,  in  the  couree  of  commei'cial 
dealing,  without  notice,  would  be  protected  in  his  title  against  any 
latent  equities  of  the  Plaintiff.  Foster  and  Livingston  and  Skin- 
ner &  Co.  lent  their  notes  and  acceptances  to  Stephen  Crocker  on 
the  credit  of  the  stock  transferred  to  them,  without  notice  of  the  se- 
cret trust  in  favor  of  the  Plaintiff,  and  were  bona  fide  purchasei*s — 
for  the  term  *  purchaser,'  in  this  connection,  includes  'one  who  ad- 
vances or  incurs  responsibility  upon  credit  of  property.' "  In  Wait 
t?.  Green,  decided  in  this  Court  at  March  Term,  1867,  a  Mi's.  Com- 
ins  owned  a  horse  and  sold  it  to  one  Billington,  and  delivered  the 
same  to  him,  taking  his  note  for  the  amount  of  the  purchase,  with 
a  memorandum  at  the  fi)ot  of  it  "  that  the  title  to  the  horse  was  to 
remain  in  Mrs.  Comins  until  the  note  was  paid."  Billington  sold 
the  horse  to  the  Defendant,  for  value,  and  without  notice,  and  he 
was  a  bon&  fide  purchaser.  Mrs.  Comins  sold  the  note  to  the 
Plaintiff,  and  the  same  not  being  paid  at  maturity,  he  demanded 
tht  horse  of  the  Defendant,  and  on  refusal  brought  this  action  to 
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recover  the  value  of  the  horse.  This  Court  held  that  tlie  Defend- 
ant had  acquired  a  good  title  to  the  horse,  and  that  the  Plaintiff 
could  not  recover.     Opinion  by  Bockes,  J. 

If  there  could  be  any  doubt  on  this  point,  I  am  unable  to  see 
why  the  first  section  of  the  Factors  Act  does  not  meet  this  precise 
case  (Laws  of  1830,  chap.  179,  p.  203).  It  is  as  follows  :  "  §  1. 
After  this  act  shall  take  effect,  every  person  in  whose  name  any  mer- 
chandise shall  be  shipped  shall  be  deemed  the  true  owner  thereof,  so 
far  as  to  entitle  the  consignee  of  such  merchandise  to  a  lien  there- 
on ;  1st,  for  any  money  advanced,  or  negotiable  security  given  by 
such  consignee,  to  or  for  the  use  of  the  person  in  whose  name  the 
shipment  shall  have  been  made."  Now,  in  the  case  at  bar,  all 
these  requirements  are  combined : 

1.  There  was  a  shipment  of  merchandise,  in  the  name  of  GriflSn, 
consigned  to  these  Plaintiffs. 

2.  The  statute  declares  in  such  an  event  he,  the  shipper,  is  to 
be  deemed  the  true  owner  of  such  merchandise. 

3.  These  Plaintiffs  advanced  the  amount  of  this  draft  to  and 
for  the  use  of  Griffin,  in  whose  name  the  shipment  was  made, 
and  they  have  therefore  a  lien  upon  such  merchandise  for  the 
money  so  advanced. 

These  Plaintiffs  had  no  notice  by  the  bill  of  lading,  or  other- 
wise, at  or  before  the  said  advance  of  money,  that  the  person  in 
whose  name  the  shipment  was  made  was  not  the  actual  and  bond 
fide  owner  of  said  merchandise.  That  lien  was  not  divested  or 
impaired  by  the  action  of  Defendant  in  taking  the  com  from  the 
canal-boat  by  the  instrumentality  of  an  action  of  replevin,  or  by 
the  proceedings  in  that  action.  They  were  res  inter  alios  acta, 
and  not  affecting  the  rights  of  these  Plaintiffs. 

The  judgment  of  the  Superior  Court  of  Buffalo  was  correct, 
and  should  be  affirmed,  with  costs. 

Same  v.  same. 

For  the  same  reasons,  the  judgment  in  this  action  should  be 
affirmed,  with  costs. 
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Concnrring :   J  J.  Bockes,  Hunt,  Pobter,  and  Wright. 

Affirmed. 

Gboteb,  J.,  for  Reversal ;  Pabkeb,  J.,  not  voting. 

JOEL  TIFFANY, 
State  Reporter. 


Digitized  by  VjOOQ IC 


100  EMERSON  v.  BLEAKLEY.  [Juhb, 

Statement  of  the  Case. 


JESSE  M.  EMERSON,  successor  of  EGBERT  GRANT, 
DECEASED,  ASSIGNEE  OF  WILLIAM  MGNTGGMERT,  Re- 
spondent, V,  WILLIAM  BLEAKLEY,  Jr.,  Sheriff,  &c.. 
Appellant. 

Trustee  Dying — Subatittdion^  what  proper. 

When  the  intestate  held  personal  property  as  a  trustee,  under  the  common 
law  rule  it  passes  at  his  decease  to  his  personal  representatives,  who  are  bound 
to  execute  the  trust;  and  consequently  they  should  be  substituted  in  the  place 
of  the  decedent.  But  when  the  Court  appoints  a  trustee  by  the  express  con- 
sent and  stipulation  of  these  representatives,  his  appointment  is  a  proper  sub- 
stitution. 

Gn  or  about  the  17tli  day  of  December,  1859,  one  Alfred  Booth 
obtained  a  judgment  in  the  Supreme  Court,  Westchester  county, 
against  William  Montgomery  and  William  Garabrant  for  $2,268.38 
on  two  promissory  notes  made  by  said  "  Montgomery  &  Co." 

Gn  the  20th  day  of  December,  1859,  the  said  Booth  caused  an 
execution  on  said  judgment  to  be  issued  against  the  property  of  said 
Montgomery  and  Garabrant,  to  the  Defendant  in  this  suit,  William 
Bleakley,  Jr.,  who  was  at  that  time  sheriff  of  Westchester  county. 

Gn  the  20th  day  of  Gctober,  1857,  a  stock  company  was 
organized  by  William  Montgomery  and  four  othera,  by  the  title 
of  the  "  New  York  Steam  Saw-mill  and  Machine  Company." 

Gn  the  21st  day  of  Gctober,  1857,  one  day  after  the  date  of  the 
certificate  of  incorporation  of  said  company,  William  Montgomery 
and  George  D.  Lund  (who  had  become  a  partner  of  Montgomery 
in  the  place  of  Garabrant),  for  the  consideration  of  $100,000, 
made  a  bill  of  sale  of  "  all  the  materials,  good-will,  and  appurte- 
nances of  whatever  kind  or  nature  appertaining  and  belonging  to 
the  manufacturing  and  machine  business  heretofore  conducted 
under  the  name  of  William  Montgomery  &  Co.,  in  the  town  of 
Yonkers,  Westchester  county,  N.Y.,  together  with  the  full  right 
to  the  immediate  occupancy  of  the  premises  in  which  said  prop- 
erty was  contained,  in  Yonkers,"  (fee,  (fee,  to  the  said  New  York 
Steam  Saw-mill  and  Machine  Company. 

Gn  the  same  day  (Gctober  21,  1857)  said  Montgomery  and 
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Limd  executed  another  bill  of  sale  to  said  Steam  Saw-mill  and 
Machine  Company,  for  consideration  of  $15,000,  "  of  all  the 
steam  saw-mills,  steam-engines,  boilers,  machinery,  and  stock  of 
all  kinds  manufacturing,  or  in  process  of  manufacturing,  apper- 
taining to  and  belonging  to  the  engine  and  machine  manufactur- 
ing department  of  the  business  heretofore  conducted  under  tlie 
name  of  Messrs.  Montgomery  &  Co.,  togeth^  with  all  the 
belongings  thereto,"  &c. 

Montgomery  became  the  president  of  this  Machine  Company 
on  its  organization,  and  always  continued  such  president,  and  had 
the  muiagement  and  direction  of  its  business. 

Montgomery  &  Co.  had  a  lease  of  the  factory  premises  for  five 
years  from  May  1,  1855,  which  passed  to  the  Machine  Company 
under  the  biU  of  sale  first  above  mentioned. 

On  the  23d  day  of  December,  1858,  an  agreement  was  entered 
into  between  Montgomery  and  certain  others  of  the  stockholders 
of  the  said  Machine  Company,  by  which  said  Montgomery  was  to 
become  possessed  of  their  stock  on  certain  conditions,  which  it  is 
claimed  were  never  performed  by  Montgomery. 

Montgomery,  the  29th  day  of  November,  1859,  executed  a 
general  assignment  for  the  benefit  of  his  individual  creditors,  to 
Kobert  Grant,  of  "  all  the  estate  and  property,  real  and  personal, 
of  him,  the  said  William  Montgomery,  either  individually,  or  as 
a  member  of  the  late  firm  of  Montgomery  &  Co.,  or  a  corporator 
(Hr  stockholder  of  the  New  York  Steam  Saw-mill  and  Machine 
Company." 

Under  this  assignment  Grant  claimed  title  to  the  property  in 
question.  And  as  the  Defendant,  as  sheriff,  had  in  the  first 
instance  levied  upon  said  property,  under  the  said  execution  of 
Booth,  against  Montgomery  and  Garabrant,  this  action  of  replevin 
was  brought  by  Grant. 

On  the  trial,  the  jury  found  that  the  stock  and  materials  be- 
longed to  Robert  Grant,  valuing  the  same  at  $13,233.81 ;  and 
that  the  tools  and  fixtures  belonged  to  the  Steam  Saw-mill  and 
Machine  Company,  valuing  the  same  at  $13,188  ;  and  judgment 
has  been  ordered  in  conformity  with  such  findings,  and  has  been 
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affirmed  by  the  General  Term  of  the  Second  District.    Eobert 
Grant  died  September  28,  1861. 

li,  W.  Van  Pelt  for  the  Appellant. 
W,  R,  Stafford  for  the  Respondent. 

Pahker,  J. — I  think  there  was  no  abatement  of  the  action 
by  the  death  of  Grant,  the  original  PlaintiflF.  The  cause  of  action 
survived  by  virtue  of  the  statute  (2  R.  S.  447,  §  1,  1st  ed.) ; 
Webbers'  Exrs.  v,  TJnderhill,  19  Wend.  449) ;  and  this  being  so, 
section  121  of  the  Code  saves  the  action  from  abatement. 

Although  Grant  held  the  property  in  question  as  a  trustee,  on 
his  death  it  passed,  under  the  common  law,  to  his  personal  repre- 
sentatives, who  were  bound  to  execute  the  trust  (De  Peyster  v. 
Ferrers,  11  Paige,  13).  We  held  in  the  case  of  Baum's  Exr.  v. 
Vaughn,  decided  at  the  last  term  of  this  Court,  that  §  68  of  the 
article  of  the  Revised  Statutes  relative  to  uses  and  trusts 
(1  R.  S.  730,  Ist  ed.)  does  not  relate  to  personal  property,  and 
that  the  common  law  rule  above  referred  to  still  exists,  and 
applies  in  reference  to  such  property,    i 

The  consequence  is,  that  on  the  death  of  Grant  the  title  to  the 
property  passed  to  his  legal  representatives,  who,  unless  they  had 
transferred  it  to  Emerson,  should  have  been  substituted.  But  the 
appointment  by  the  Court  of  Emerson  to  execute  the  trusts  of 
the  assignment,  and  his  substitution  as  Plaintiff  in  the  action, 
having  both  been  made  by  the  express  consent  and  stipulation  of 
the  Defendant,  set  forth  in  the  case,  I  am  inclined  to  think 
his  motion  for  a  dismissal  of  the  complaint,  upon  the  trial, 
on  the  ground  that  the  title  to  the  property  was  in  the 
personal  representatives  of  Grant,  was  properly  denied.  Non 
constat  that  the  cause  of  action  had  not  passed,  by  assignment, 
from  the  pei'sonal  representatives  of  Grant  to  Emerson.  In  tliat 
case  he  was  the  proper  person  to  be  substituted  ;  and  I  think,  as 
against  the  Defendant  under  his  stipulations,  such  assignment 
should  be  presumed. 

The  question  of  the  grounds  on  which  the  nonsuit  was 
claimed,  to  wit,  that  Grant  was  not  the  owner  of  the  property 
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when  the  suit  was  brought,  and  that  it  was  incompetent  for 
Montgomery  to  make  any  transfer  to  himself,  were  also  properly 
r^arded  as  not  well  taken ;  the  first  as  involving  a  question  of 
fact  for  the  jury,  and  the  other  us  not  covering  the  whole  of  the 
Plaintiff's  claim. 

The  objection  to  the  introduction  of  Grant's  testimony  on  the 
former  trial  was  properly  overruled.  It  was  but  the  common  case 
of  reproducing  the  testimony  of  a  deceased  witness.  I  see  nothing 
in  the  objection  that  he  was  a  party.  He  was  also  a  witness,  and 
therefore  within  the  rule  allowing  proof  of  what  he  testified  to  be 
given. 

The  inquiry  of  the  witness,  Montgomery,  whether  he  received 
any  directions  from  Grant  in  regard  to  the  property,  immediately 
after  the  delivery  of  the  assignment,  was  relevant  and  proper  as 
part  of  the  res  gestse. 

The  question  to  the  same  witness,  as  to  what  was  done  with 
moneys  which,  he  had  stated,  were  realized  from  a  portion  of  the 
assigned  property,  was  also  properly  allowed. 

I  see  no  error  in  the  rulings  in  regard  to  the  questions  put  to 
the  witness,  Lund,  as  to  his  delivery,  when  he  left,  of  the  stock, 
&c.,  at  the  machine  shop,  to  Montgomery,  and  as  to  his  ever 
again  exercising  any  acts  of  ownership  over  the  property.  This 
was  clearly  pertinent  to  the  question  which  was  litigated,  whether 
Montgomery  owned  the  property  or  any  part  of  it. 

The  offer  of  the  Defendant  to  prove  that  the  sheriff  of  West- 
chester levied  upon  the  property  in  question  as  the  property  of 
the  Steam  Saw-mill  and  Machine  Company,  after  this  suit  was 
brought,  was  wholly  irrelevant  and  immaterial,  and  was  properly 
excluded. 

The  Court  was  requested  to  charge  "  that  if  the  sheriff  (Defend- 
ant) was  found  in  the  actual  possession  of  the  property  levied  on 
under  the  Booth  execution,  the  Plaintiff*  must  prove  a  demand  of 
said  property,  and  refusal  to  surrender  it,  before  he  can  recover  " 
what  was  refused. 

If  the  property  belonged  to  the  Plaintifi^,  the  taking  it  out  of 
the  possession  of  Montgomery,  who  was  the  Plaintiff's  agent, 
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using  it  in  the  Plaintiff's  business,  in  hostility  to  the  Plaintiff's 
right  to  it,  was  a  wrongful  taking  aa  against  the  Plaintiff  (Clark 
V,  Skinner,  20  J.  K,  465);  and  no  demand  was  necessary  (Cum- 
mings  V.  Vorce,  3  Hill,  282;  Dunham  v.  Wyckoff,  3  Wend.  280). 
The  request  was  therefore  properly  refused. 

As  to  the  Defendant's  request,  to  charge  that  Montgomery, 
while  acting  as  president  of  the  Machine  Company,  could  not  be- 
come the  purchaser  of  its  property,  if  objected  to  by  any  stock- 
holders or  creditors  of  the  Company,  there  was  nothing  in  the 
evidence  calling  for  such  instruction  to  the  jury,  nor  for  anything 
more  on  that  subject  than  the  Court  had  already  said  to  them ; 
for  they  had  been  already  instructed  that,  as  to  all  that  portion 
of  tlie  property  in  question  which  had  been  transferred  to  the 
Machine  Company,  and  which  had  been  acquired  by  said  Company, 
the  title  to  it  remained  in  the  Company  at  the  time  of  the  assign- 
ment, and  did  not  pass  to  Grant,  and  that  Montgomery's  interest 
in  such  property,  at  the  time  of  the  assignment,  was  a  stock- 
holder's interest  only,  and  that  only  such  interest  passed  by  the 
assignment,  so  that  the  additional  instruction  requested  was  en- 
tirely uncalled  for. 

The  complaint  now  made  by  the  Plaintiff's  counsel,  that,  under 
the  charge  of  the  Court,  it  was  the  duty  of  the  jury  to  render  a 
verdict  for  the  Defendant  as  to  all  the  property  in  question,  and 
that  the  Court  below  should,  on  that  groimd,  have  set  aside  the 
verdict,  is  not  one  which  this  Court  can  listen  to  or  consider. 
The  case  is  not  open  to  us  for  an  examination  of  the  facts. 

The  finding  by  the  jury  that  Grant  was  the  owner  of  that  por- 
tion of  the  property  in  question  described  as  stock  and  material, 
and  not  of  that  described  as  tooU  andjlxiures,  rendered  necessary 
a  more  specific  description  of  the  two  classes.  This  the  Court 
ordered  to  be  made  by  directing  the  complaint  to  be  amended  so 
as  to  conform  to  the  evidence,  and  to  designate  the  portion  of  the 
property  found  for  the  Plaintiff  described  as  stock  and  material, 
and  the  portion  found  for  the  Defendant  described  as  tools  and 
fixtures,  to  which  the  counsel  for  the  Defendant  excepted.  And 
thereupon  the  Plaintiff  did  amend  the  complaint  by  inserting  at 
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the  end  of  the  list  of  articles  a  list  of  those  which  he  denominated 
iooU  sndjlxturesj  and  stated  that  the  residue  of  said  property  was 
known  as  stock  and  material.  No  fault  was  found  with  the  man- 
ner in  which  the  distributing  was  made  and  the  amendment  car- 
ried out. 

I  think  it  was  competent  for  the  Court  to  amend  the  verdict,  as 
was  in  effect  done  for  the  purpose,  not  of  adding  or  subtracting, 
but  of  specifying  in  accordance  with  the  evidence,  as  was  done  in 
this  case.  (Sleght  v.  Hartshome,  1  J.  K.  149  ;  1  Sellon's  Pr.  480 ; 
Ardibold's  Pr.  vol.  1,  215 ;  vol.  2,  275.) 

Upon  the  whole  case,  I  am  of  the  opinion  that  the  judgment 
should  be  affirmed. 

Affirmed. 

JOEL  TIFFANY, 

State  Reporter. 


Digitized  by  VjOOQ IC 


106         HASBROUCK  v,  KINGSTON  B'D  OF  EDUCATION.      [Juim, 
Statement  of  the  Case. 


ABRAHAM  B.  HASBROUCK  and  Others,  Appellants,  v, 
THE  KINGSTON  BOARD  OF  EDUCATION,  ELIJAH 
ELLSWORTH,  Collector,  and  CORNELIUS  BURHAUS, 
Treasurer  of  the  Kingston  School  District,  Respondents. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Appel- 
lants, V.  THE  SAME  DEFENDANTS,  Respondents. 

Injunction — Tax  iUegally  assessed — Remedy  what — Code^  §  11. 

An  application  for  a  preliminary  injunction  is  addressed  to  the  discretion  of 
the  Court ;  and  although  the  Appellate  Court  may  require  the  discretion  to  be 
exercised,  it  "will  not  assume  to  control  such  discretion. 

An  order  refusing  to  grant  such  injunction  does  not  come  within  subdiv.  2 
of  §  11  of  the  Code  of  Procedure,  and  is  not  appealable  to  this  Court. 

It  seems  that  an  injunction  cannot  legally  be  granted  to  restrain  the  collec- 
tion of  a  tax,  although  illegally  assessed ;  the  proper  remedy  is  by  action  for 
damages,  etc. 

These  appeals  both  embrace  the  same  tax  and  raise  the  same 
questions.  They  are  appeals  from  orders  of  the  General  Term, 
affirming  orders  at  Special  Term,  denying  motions  for  temporary 
injunction  to  restrain  the  collection  of  the  same  tax,  and  disbm'se- 
ment  of  the  moneys. 

The  Kingston  Board  of  Education  was  incorporated  by  an  act 
of  the  Legislature,  passed  in  1863,  and  amended  in  1864  (Laws 
of  1863,  chap.  360 ;  Laws  of  1864,  chap.  40),  for  the  establish- 
ment and  maintenance  of  free  public  schools  in  the  Kingston 
school  district ;  and  the  said  act,  as  amended,  provides  that  the 
said  Board  of  Education  shall  have  power,  and  it  shall  be  their 
duty  to  raise,  from  time  to  time,  by  tax,  to  be  levied  upon  all  the 
real  and  personal  estate  in  the  Kingston  school  district,  "  such 
sums  as  they  may  determine  to  be  necessary  and  proper  for  the 
payment  of  the  salaries  of  the  superintendent  and  teachers  in  the 
public  schools  under  their  charge,  repairs  of  school-houses,  fences, 
out-buildings,  and  grounds  belonging  thereto,  and  all  other  neces- 
sary and  contingent  expenses  for  establishing  and  maintaining 
the  said  public  schools,  and  the  necessary  and  contingent  expenses 
of  the  Board  of  Education." 
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The  Board  of  Education,  in  the  spring  of  1866,  determined  that 
it  was  necessary  and  proper  to  raise  by  tax  the  sum  of  $22,000, 
to  meet  deficiencies  of  the  last,  and  the  expenses  of  the  then 
current  year,  for  the  purpose  aforesaid ;  and  thereupon  levied  and 
assessed  a  tax  for  that  sum,  and  delivered  the  tax-roll,  with  the 
usual  warrant  for  its  collection,  on  the  fourth  day  of  June,  1866, 
to  the  Defendant,  Ellsworth,  for  its  collection. 

On  the  16th  of  July,  1866,  and  after  nearly  $14,000  in  amount 
of  the  tax  had  been  collected,  and  a  portion  thereof  disbursed, 
Abraham  B.  Hasbrouck  and  four  others,  in  behalf  of  themselves 
and  "all  other  taxable  inhabitants  and  other  persons  having 
property  liable  to  taxation  in  the  Kingston  school  district,"  com- 
menced the  first  above-entitled  action  against  the  Board  of  Edu- 
cation, their  collector  and  treasurer,  to  restrain  them  from  the 
collection  of  that  part  of  the  tax  remaining  uncollected,  and  fi;om 
paying  out,  disbursing,  and  appropriating  the  moneys  collected. 

At  the  Special  Term  of  the  Supreme  Court  held  in  July,  1866, 
the  Plaintiffs  in  the  first-entitled  cause  applied  for  a  temporary 
injunction,  to  restrain  the  collection  of  the  tax  and  disbursement 
of  the  moneys  collected  during  the  pendency  of  the  suit.  That 
motion  was  denied,  and  the  injunction  refused.  From  that  deci- 
sion an  appeal  was  taken  to  the  General  Term  of  the  Third  Dis- 
trict. The  order  at  Special  Term  was  there  afiirmed,  and  from 
that  aflSrmance  an  appeal  was  taken  to  this  Court,  and  that  is  the 
appeal  first  above  entitled. 

After  the  denial  of  the  injunction  in  the  first  cause,  as  above 
stated,  an  action  was  commenced  in  the  name  of  the  People,  by 
the  attorney-general,  containing  substantially  the  same  allega- 
tions as  those  contained  in  the  other  cause,  demanding  judgment 
for  a  perpetual  injunction  to  restrain  the  levy,  assessment,  and 
collection  of  any  taxes  by  the  Defendants,  without  the  authority 
of  the  inhabitants,  other  than  for  certain  limited  purposes,  and 
for  those  purposes  not  exceeding  $6,000;  and  to  restrain  any 
further  proceedings  in  the  collection  of  the  taxes  then  assessed, 
tnd  disbursement  of  the  moneys,  and  for  other  relief. 

A  motion  for  a  temporary  injunction  to  restrain  the  collection 
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of  the  tax  and  disbursement  of  the  moneys  was  made  in  that 
cause,  and  was  denied.  The  order  denying  it  was  appealed  fix)m 
to  the  General  Term. 

The  General  Term  affirmed  the  order,  and  an  appeal  was 
taken  to  this  Court  from  the  decision  at  the  General  Term,  which 
is  the  appeal  secondly  above  entitled. 

jE  Cooke  for  Appellants. 

M.  Sclwonrrvdker  for  Kespondents. 

Hunt,  J. — The  objection  is  made,  that  the  orders  in  question 
are  not  appealable  to  this  Court.  I  think  the  objection  is  well 
taken. 

It  is  claimed  that  the  appeal  is  sustainable  under  sub.  2  of  §  11 
of  tlie  Code,  which  gives  such  appeal  from  "  an  order  affecting  a 
substantial  right  .  .  when  such  order  in  effect  determines 
the  action,  and  prevents  a  judgment  from  which  an  appeal  might 
be  taken,"  or  discontinues  the  action,  or  grants  or  refuses  a  new 
trial.  The  order  in  question  does  not  determine  the  action  or 
prevent  a  judgment  from  which  an  appeal  might  be  taken.  It 
may  possibly  prejudice  the  Plaintiffs  to  the  extent  of  that  portion 
of  the  tax  of  1866  yet  uncollected ;  but  the  action  remains  with  the 
question  to  be  decided  by  it  for  future  years,  and  with  the  power  of 
appeal  from  the  judgment  to  be  rendered.  K  it  shall  be  held 
ultimately  that  the  Plaintiffs  are  right,  then  the  Defendants,  in 
their  levies,  will  be  restricted  to  $5,000  a  year,  or  be  limited  to 
the  specific  items  admitted  by  the  Plaintiffs  to  be  properly  within 
their  jurisdiction. 

If  the  Defendants'  view  is  sustained  by  the  Courts,  they  will  be 
at  liberty  the  next  year,  and  so  long  hereafter  as  the  law  shall 
remain  unrepealed,  to  levy  such  sums  as  they  may  determine  to 
be  necessary  and  proper  for  the  purposes  specified  in  the  act. 
,  There  is  evidently  much  the  most  important  duty  of  the  action 
yet  to  be  performed. 

The  amount  of  the  present  tax,  yet  uncollected,  is  trifling  com- 
pared with  the  amount  which  will  be  determined  by  the  judg- 
ment yet  to  be  rendered.      The  orders  in  question  do  not  in 
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effect  determine  the  action,  or  prevent  a  judgment  from  which 
an  appeal  can  be  taken,  and  are  therefore  not  appealable  to  this 
Court. 

Again.  The  papers  do  not  show  whether  the  motion  was  denied 
upon  the  ground  that  the  Plaintiffs  could  ultimately  have  no  relief, 
or  because  a  temporary  interference  was  not  advisable.  In  the 
latter  case  the  motion  below  was  addressed  to  the  discretion  of 
the  Comt ;  and  the  General  Term  having  acted,  we  cannot  review 
their  determination  (The  People  v.  The  New  York  Central 
R  R  Co.,  29  K  T.  R.  418 ;  Clark  v.  City  of  Rochester,  34  id.  355). 
Whether  the  interests  of  the  individuals  who  had  not  yet  paid 
their  tax  should  command  the  interposition  of  that  tribunal,  or 
whether  the  interests  of  education  were  the  more  important  in 
the  particular  case,  were  matters  for  the  discretion  and  judgment 
of  the  Court  below.  In  such  cases  we  require  them  to  act,  but 
we  do  not  assume  to  determine  what  their  action  shall  be  (auth. 
sup.). 

I  son  of  the  opinion,  also,  that  an  injunction  cannot  legally  issue 
to  restrain  the  collection  of  a  tax,  although  illegally  imposed 
(Haywood  v.  The  City  of  Buffalo,  14  N.  T.  534,  537 ;  Mutual 
Benefit  Life  Ins.  Co.  v.  Supervisors  of  N.  Y.,  32  How.  359). 

The  party  must  take  his  remedy  by  action  for  the  damages  he 
has  sustained  (ib.). 

Upon  the  merits,  I  am  also  of  the  opinion  that  the  action  of 
the  Board  was  legal.  Section  thirteen  of  the  act  in  question,  as 
originally  passed,  anthorized  the  Board,  and  made  it  their  duty 
"  to  raise,  from  time  to  time,  by  tax,  ....  such  sum,  not 
exceeding  in  all  $5,000  in  any  one  year,  as  they  may  determine  to 
be  necessary  and  proper,  and  such  additional  sum  as  the  taxable 
inhabitants  at  an  annual  meeting  may  direct  to  be  raised,  not  ex- 
ceeding the  like  amount  of  $5,000  as  aforesaid,  for  any  and  all  of 
the  purposes  to  which  the  powei*s  and  duties  of  the  said  Board 
extend,  as  hereinafter  mentioned"  (Laws  1863,  p.  597). 

The  evident  intent  of  this  act  was  to  limit  the  power  of  the 
Board  to  the  sum  of  $5,000  as  the  amount  authorized  to  be  raised 
on  their  own  discretion  in  any  one  year. 
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If,  however,  the  taxable  inhabitants  should  think  proper  to 
order  the  raising  of  an  additional  sum  of  the  like  amount,  then 
it  became  the  duty  of  the  Board  to  raise  that  amount  also ;  all 
of  which  sums  were  to  be  applied  indiscriminately  to  the  pur- 
poses to  which  the  powers  of  the  Board  extended. 

In  1864:  (ch.  40,  §  1),  the  section  in  question  was  amended,  so 
that  it  reads  as  follows :  "  §  13.  The  said  Board  of  Education 
shall  have  power,  and  it  shall  be  their  duty  to  raise,  from  time  to 
time,  by  tax,  to  be  levied,"  &c.,  "such  sums  as  they  may  deter- 
mine to  be  necessary  and  proper  for  the  payment  of  the  salaries 
of  the  superintendent  and  teachers  in  the  public  schools  under 
their  charge,  repairs  of  school-houses,  fences,  out-buildings,  and 
grounds  belonging  thereto,  and  all  other  necessary  and  contingent 
expenses  for  establishing  and  maintaining  the  said  public  schools, 
and  the  necessary  and  contingent  expenses  of  the  Board  of  Edu- 
cation. And  they  may  ako  raise  such  additional  sum,  not  ex- 
ceeding $5,000  in  any  one  year,  as  the  taxable  inhabitants  of  said 
Kingston  school  district  may  at  any  meeting,  regularly  called, 
authorize  or  direct,  for  the  purchase  of  school-houses,  lots  or  sites 
for  school-houses,  and  to  defray  the  expenses  of  the  erection, 
altering,  and  improving  school-houses,  out-houses,  and  their  ap- 
purtenances, or  for  such  other  purposes  as  are  included  within  the 
powers  and  duties  of  the  Board  of  Education  as  hereinafter  men- 
tioned." 

Although  there  may  be  difloiculty  in  giving  an  accurate  gram- 
matical or  technical  reading  to  this  language,  there  is  but  little 
difficulty  in  ascertaining  its  meaning. 

For  the  ordinary  current  expenses  of  maintaining  the  school 
system  organized  by  the  act,  such  as  teachers'  salaries,  repairs  of 
buildings,  and  contingent  expenses,  the  Board  were  authorized  to 
raise  money  in  their  discretion,  and  without  limit  as  to  the 
amount. 

If  it  was  desired  to  purchase  school-houses,  or  lots  on  which  to 
erect  school-houses,  or  to  alter  or  improve  in  a  prominent  manner 
the  school  buildings  in  use,  permission  or  authority  was  to  be 
obtained  from  the  taxable  inhabitants  duly  assembled.     The  fact 
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that  such  meeting  might  direct  the  raising  of  moneys  for  other 
purposes  included  within  the  powers  of  the  Board  does  not  inter- 
fere with  this  construction.  It  was  simply  superfluous.  The 
Board  already  had  the  power. 

Neither  do  I  see  any  difficulty  to  arise  if  it  should  be  held  that 
a  like  power  was  intended  to  be  given  to  the  citizens  when  regu- 
larly assembled  as  directed  by  the  act. 

Under  the  decision  in  Ketchum  v.  The  City  of  Buffalo  (14  N. 
Y.  K.  361),  the  power  "to  establisli  and  maintain  schools"  is 
very  comprehensive,  and  if  needed  for  that  i)urpose  would  give 
large  powers  to  the  Board  in  question.  There  is  no  evidence  in 
the  present  case  that  the  Board  have  attempted  to  raise  money 
for  any  other  than  legitimate  purposes. 

The  adoption  of  the  statement  set  forth  in  the  complaint  as  the 
ground  of  their  levy  is  expressly  denied,  and  it  is  averred  that 
the  proposed  levy  was  made  for  the  purpose  of  providing  for  the 
payment  of  the  salaries  of  the  superintendent  and  teachers,  re- 
pairs to  the  school-houses,  and  other  contingent  expenses,  and  to 
pay  arrears  for  the  same  purpose,  for  which  they  were  indebted. 
Th^e  were  properly  and  legitimately  within  their  control. 

Both  upon  the  form  and  upon  the  merits,  I  am  of  the  opinion 
that  the  appeals  should  be  dismissed,  with  costs. 

All  concur. 

Appeals  dismissed. 

Wright  and  Porter  JJ.  not  voting. 

JOEL  TIFFANY, 

State  Eeporter. 
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EDMUND  SAVAGE  v.  THE  CORN  EXCHANGE   FIRE 
AND  INLAND  INSURANCE  CO. 

Insurance — Carrier' $  Insurable  Interest — Negligence  must  cause  Damage, 

A  common  carrier  has  an  insurable  interest  in  goods  being  transported  by 
bim  to  the  extent  of  advances  made,  freight,  and  his  legal  obligations  to  the 
owner  of  the  cargo,  which  is  the  fair  value  of  the  property  carried  by  the  con- 
tract of  indemnity 

Although  the  Plaintiff  was  guilty  of  negligence,  it  will  furnish  no  defence 
unless  such  negligence  contributed  to  the  loss  and  damage  complained  of. 

Where  the  damage  consisted  in  the  sinking  of  a  boat  loaded  with  grain  and 
the  injury  to  the  grain,  the  extent  of  the  damage  involves  the  price  of  the 
grain  at  the  place  of  the  disaster. 

BocKEs,  J. — This  is  an  appeal  from  the  judgment  of  the  Su- 
perior Court  of  the  City  of  New  York. 

On  the  trial,  the  Plaintiff  recovered,  and  the  judgment  was 
aflSrmed  at  General  Term. 

The  action  was  brought  on  an  open  policy  of  insurance  issued 
by  the  Defendants  to  the  Plaintiff,  which  insured  him  "  against  any 
loss  or  damage  he  might  sustain  on  cargoes,  on  account  of  himself 
or  others^  on  his  own  boats,  or  boats  belonging  to  others,  and  run- 
ning in  the  New  York  and  Indiana  Line,  by  charter  or  on  com- 
mission, loaded  at  Buffalo,  or  at  other  ports  or  places,"  to  be  en- 
tered on  the  policy. 

The  recovery  was  under  this  policy  for  the  loss  upon  a  cargo 
of  corn,  shipped  at  Buffalo,  on  the  Plaintiff's  canal-boats  Fiske 
and  Chipman,  and  insured  from  Buffalo  to  New  York,  with  the 
privilege  of  transshipment  from  the  said  boats  to  the  lake  boat 
Hudson.  The  Hudson,  to  which  the  com  was  transshipped,  was 
placed  at  Albany  in  tow  of  the  steamer  Saratoga,  to  be  towed  to 
New  York  in  the  usual  manner.  The  Plaintiff  had  no  ^control 
of  the  steamer,  or  of  its  officei's  or  crew. 

On  the  passage  to  New  York  the  Hudson  struck  a  rock,  by 
which  holes  were  made  in  her  bottom-planking.  She  imme- 
diately sunk.  This  injury  occuiTed  about  midnight  on  Saturday, 
October  14,  1854,  near  Castletoii,  a  short  distance  below  Albany. 
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The  PlaintiflF,  who  resided  at  Buffalo,  received  notice  of  the 
accident,  and  immediately,  on  Monday  morning,  informed  the 
Defendants'  agent,  through  whom  the  insurance  was  effected.  The 
agent  then  assured  the  Plaintiff  (as  the  latter  testified)  that  the 
company  would  take  charge  of  the  cargo,  and  manage  it  them- 
^Ives  ;  that  they  preferred  to  do  so.  On  the  next  day,  Tuesday, 
the  17th,  the  Defendants  appeared,  took  charge  of  the  cargo,  and 
rranoved  and  sold  it  on  account  of  the  company.  The  net  pro- 
ceeds amounted  to  $1,556.82,  which  were  received  and  retained 
by  the  Defendants. 

The  case  has  been  twice  tried.  The  verdict  for  the  Plaintiff 
on  the  former  trial  was  set  aside,  and  a  new  trial  was  ordered. 
The  consideration  of  the  case  by  the  Superior  Court,  as  it  ap- 
peared on  that  trial,  will  be  found  in  4  Bos  worth,  1,  where  the 
&cts,  also  proved  on  the  second  trial,  are  carefully  and  fully  stated. 

On  the  second  trial  several  questions  of  fact  were  very  sharply 
contested,  all  which  were  submitted  to  the  jury,  under  instruc- 
tion from  the  Court,  and  they  were  found  in  favor  of  the  Plaintiff. 
The  qu^tions  of  law  now  pressed  on  our  consideration  will  ap- 
pear from  the  following  examination  of  the  case. 

The  due  delivery  of  the  policy  of  insurance  to  the  Plaintiff  as 
a  valid,  binding  instrument,  is  not  disputed.  It  bound  the  De- 
fendants to  make  good  to  him  all  damages  he  might  sustain  on 
cargoes  on  account  of  himself  or  others  shipped,  as  this  cargo 
was,  in  his  boats,  with  the  express  permission  of  transshipment 
to  the  lake  boat  Hudson,  the  injury  to  which  caused  the  loss 
complained  of.  The  Plaintiff  was  a  common  carrier,  and  received 
the  grain  for  transportation.  As  such  he  was  bound  to  make  safe 
delivery  at  the  place  of  destination,  unless  excused  by  the  act  of 
God  or  the  public  enemy.  His  obligation  to  the  owner  of  the 
cai^,  as  well  as  his  interest  therein  for  advances  and  freight, 
vested  in  him  an  insurable  interest  to  the  extent  of  the  fair  value 
of  the  property  covered  by  the  contract  of  indemnity  (12  Barb. 
595;  20  K  Y.  177,  per  Allen,  J. ;  19  N.  Y.  401;  26  N.  Y. 
126,  per  Selden,  J. ;  32  N.  Y.  427).  These  authorities  afford  a 
complete  answer  to  the  first  objection  here  urged,  that  the  Plain-^ 
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tiff  had  no  insurable  interest  in  the  property.  It  is  next  urged 
that  the  Plaintiff  was  guilty  of  negligence  in  omitting  to  take 
immediate  steps  to  ascertain  the  extent  of  the  loss  and  damage, 
and  to  prevent  further  injury.  Whether  guilty  of  negligence  or 
not,  and  what  damages  resulted  therefrom,  if  any,  became  a  ques- 
tion for  the  jmy  under  the  evidence.  Much  evidence  was  given 
bearing  on  this  subject.  The  learned  judge  before  whom  the  trial 
was  conducted  called  the  attention  of  the  jury  particularly  to 
this  branch  of  the  case,  and  instructed  them  that  it  was  the  duty 
of  the  Plaintiff  and  his  agents,  having  the  property  in  charge 
when  the  injury  occurred,  to  do  whatever  a  prudent  and  careful 
man  would,  in  such  an  event  and  under  such  circumstances,  to  pre- 
serve it  and  prevent  further  loss ;  and  that  in  determining  what 
could  have  been  done  they  must  look  at  the  facilities  at  hand  for 
removing  the  cargo  from  the  boat,  and  taking  other  measures  for 
its  preservation.  He  added  that,  on  their  determination  of  this 
question,  would  depend  the  amount  for  which  the  Defendants 
should  be  held  liable  in  case  they  should  first  arrive  at  the  con- 
clusion that  the  Plaintiff  was  entitled  to  recover. 

These  remarks  and  instructions  presented  the  case  in  its  true 
aspect,  and  were  sound  in  law.  The  Defendant  plainly  has  no 
cause  of  complaint  as  regards  the  manner  in  which  this  branch  of 
the  case  was  disposed  of  in  the  Court  below. 

The  policy  gave  to  the  Plaintiff*  the  right  to  transship  the  grain 
from  the  canal-boats  to  the  lake  boat  Hudson,  and  it  was  so 
transshipped.  It  was  claimed  on  the  trial  that  the  Plaintiff,  at 
the  time  he  procured  the  insurance,  falsely  represented  the  strength, 
safety,  and  the  capacity  of  the  Hudson  to  carry  in  one  parcel 
the  grain  shipped  in  the  canal-boats  at  Buffalo,  and  that  the 
Defendants  were  therefore  discharged  from  liability.  Evidence 
was  given  in  regard  to  the  representations  alleged  to  have  been 
made,  and  also  in  regard  to  the  size,  strength,  capacity,  and  age 
of  the  vessel,  with  a  view  to  establish  their  truth  or  falsity.  Thus 
this  question  became  one  of  fact  for  the  determination  of  the  jury, 
and  the  judge  charged  them  that  they  were  to  judge  how  far  the 
<»,vidence  in  the  case  supported  the  Plaintiff's  representations ;  and 
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if  they  should  find  that  it  did  not,  they  would  then  find  for  the 
Defendants  without  further  examination  of  the  case.  The  Defend- 
ants clearly  had  all  their  rights  preserved  to  them  as  regards  this 
subject  of  defence.  All  they  could  ask  was  that  the  evidence 
should  be  laid  before  the  jury,  with  proper  instructions  from  the 
Court  as  to  the  law.  The  jury  having  found  against  the  Defendants, 
after  a  full  consideration  of  the  evidence,  it  must  be  assumed  that 
the  proof  was  insufficient  to  sustain  the  defence. 

It  appeared  on  the  trial  that  the  Hudson  was  placed  the 
third  boat  out  on  the  side  of  the  steam-tug  ;  and  it  was  claimed 
by  the  Defendants  that  her  captain  insisted  on  this  position  against 
the  protest  of  the  officers  and  crew  of  the  tug,  and  under  the 
a^urance  from  them  that  she  must  take  that  place  at  her  peril. 
The  evidence  was  somewhat  conflicting  as  to  what  did  occur  when 
the  tow  was  assigned  to,  or  took  her  position.  The  judge,  how- 
ever, properly  charged  in  substance  that,  if  the  boat  was  placed  in 
an  unsafe  position  by  the  PlaintiflF,  or  his  agents  having  her  in 
charge,  against  the  remonstrance  of  the  officers  and  crew  of  the 
tug,  and  the  loss  and  damage  occurred  in  consequence,  then  the 
Plaintiff  could  not  recover.  This  was  undoubtedly  th^  true  view 
of  the  case,  and  was  a  correct  presentation  of  it  to  the  jury. 

An  improper  and  dangerous  position  of  the  tow,  assumed  by  its 
master,  could  not  affect  the  Defendants'  liability,  unless  it  occa- 
sioned or  contributed  to  the  loss  and  damage.  So  it  was  held  in 
Haley  v.  Earle  (30.  K.  Y.  208)  that  although  the  Plaintiff  had 
been  guilty  of  negligence,  yet  if  his  negligence  had  nothing  to  do 
with  the  occurrence,  the  Defendant  has  no  right  to  seek,  on  that 
account,  to  excuse  the  negligence  on  his  part  which  caused  the 
injury  to  the  Plaintiff.  It  follows  that  the  judge  was  right  in 
refusing  to  charge  that  the  mere  fact  (if  established)  that  the 
master  of  the  tow  placed  her  in  an  unsafe  position,  would  not 
entitle  the  Defendants  to  a  verdict.  They  were  unquestionably 
bound  to  go  further  and  show,  to  the  satisfaction  of  the  jury,  that 
such  improper  or  negligent  act  contributed  to  the  injury  com- 
plained of. 

The  judge  was  also  right  in  holding  that  the  measure  of  dam- 
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ages  was  to  be  determined  according  to  the  price  of  the  grain  at 
the  place  of  the  disaster.  By  the  terms  of  the  policy  the  loss  or 
damage  was  to  be  estimated  according  to  the  true  and  actual 
value  of  the  property  at  the  time  the  same  should  happen. 

The  contract  was  one  of  indemnity  to  the  extent  of  the  value  of 
the  grain,  and  evidently  contemplated  a  shifting  market  and  price 
which  would  become  fixed  on  the  occasion  of  disaster.  This  rule 
of  liability  fairly  meets  and  answers  all  the  exigencies  of  the  case, 
and  accords  with  the  intentions  and  purposes  of  the  parties.  I 
think  it  evident  that  the  contract  contemplated  an  allowance  for 
damages,  to  be  estimated  according  to  the  value  of  the  property 
at  the  time  and  place  of  injury. 

Several  exceptions  were  taken  to  admission  and  rejection  of  evi- 
dence, but  none  of  them  at  all  aflect  the  merits  of  the  controversy. 

The  objections  to  a  recovery  urged  on  this  appeal  have  all  been 
above  considered,  and  we  are  of  the  opinion  that  no  error  exists  in 
the  case  demanding  a  reversal  of  the  judgment  at  the  instance  of 
the  Defendants.  The  Plaintiff  might  well  complain  of  the  deduc- 
tion directed  to  be  made  for  the  net  proceeds  received  by  the  De- 
fendants on  the  sale  of  the  grain,  taken  by  them  from  the  sunken 
boat.  It  seems  that  the  cargo  was,  immediately  on  the  happen- 
ing of  the  injury,  taken  in  charge  by  the  company  and  sold  on 
Defendants'  account ;  and  the  net  proceeds  of  the  sale,  $1,556.82, 
were  retained  by  them.  This  course  of  procedure  entitled  the  Plain- 
tiff to  recover  for  a  total  loss.  By  taking  possession  of  the  property, 
and  disposing  of  it,  and  retaining  the  avails,  the  Defendants  made 
the  loss  total  to  the  Plaintiff,  and  were  estopped  from  denying 
that  the  loss  was  otherwise  than  as  they  had  assumed  it  to  be  and 
made  it. 

But  this  was  an  error  favorable  to  the  Defendants ;  and  the 
Plaintiff  having  omitted  to  appeal,  must  be  deemed  to  have 
accepted  the  judgment  so  rendered. 

The  judgment  should  be  afloirmed,  with  costs. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Eeporter. 
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RICHAKD  EATCLIFFE,  Eespondent,  v,  HORATIO  K 
GEAY,  Appellant. 

Real  JEstate — Location  of  Boundary — Evidence. 

Actaal  and  continued  possession  of  the  premises  adjoining  the  located  line 
is  not  essential  to  the  existence  of  practical  location.  It  does  not  depend  upon 
A  pedis  possessio  of  the  land  adjoining;  but  its  existence  may  be  established  by 
any  competent  evidence  of  the  fact. 

The  surveying  out,  and  fixing  upon  a  line  between  adjoining  properties  by 
the  parties  themselves,  is  such  a  practical  location  as  will  control  courses  and 
distances ;  especially  when,  from  the  description  in  the  deed  or  from  the  decay 
of  boundaries,  the  hne  would  otherwise  become  uncertain.  But  such  practical 
location  must  have  been  acquiesced  in  for  twenty  years. 

As  evidence  of  acquiescence,  it  is  competent  to  inquire  of  a  witness  whose 
relations  to  all  parties  have  been  such,  that  had  there  ever  been  any  dispute 
about  the  correct  location  of  such  line  he  would  most  hkely  have  heard  of  it, 
"Did  you  ever  hear  of  there  being  more  than  one  west  line,"  &c.,  describing 
the  marked  line  in  controversy. 

Pakker,  J. — This  is  an  action  of  trespass  upon  land  arising  out 
of  a  dispute  between  the  parties  in  reference  to  the  location  of 
the  division  line  between  them.  Both  parties  derive  title  from 
James  Gary,  who  conveyed  simultaneously,  and  on  or  about  March 
11,  1807,  to  Samuel  Gary,  together  with  other  lands,  the  fifty 
acre  piece,  now  owned  by  the  Plaintiff,  and  to  Bela  Gary  the  131 
acre  piece,  now  owned  by  the  Defendant.  These  two  pieces 
adjoin  each  other,  the  fifty  acre  piece  lying  east  of  the  131  acre 
piece,  and  it  is  the  line  between  them  that  is  in  dispute.  The 
place  of  beginning  described  in  the  deed  of  the  fifty  acre  piece 
is  a  stake  and  stones  standing  in  a  hemlock  stump,  "  east  thirty- 
nine  and  a  half  degrees  south  from  the  centre  of  the  highway." 
The  description  then  proceeds,  "  from  Jhence  north  36  degrees 
45  minutes  east,  64  rods ;  from  thence  north  34  degrees  east,  133 
rods  to  a  stake  and  stones ;  from  thence  at  right  angles,  32  rods 
westerly  ;  from  thence  south  40  degrees  west,  189  rods  to  a  stake 
and  stones  ;  from  thence  at  right  angle-s  51  rods  15  perches  to  the 
place  of  beginning,  containing  fifty  acres  of  land. — N.  B.  It 
is  hereby  imderstood  that  the  line  running  northerly  from  the 
stake  and  stones  in  said  hemlock  stump,  at  the  distance  of  64 
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rods,  Bball  be  40  rods  to  the  east  line  of  said  great  lot  No.  4  in  said 
Sadaquada  patent,  at  fight  angles  with  aforementioned  line  from 
said  stump." 

It  will  be  seen  that  the  north  line  of  the  fifty  acres  is,  by  the 
deed,  only  32  rods  in  length,  and  that  running  this  line  from 
the  east  westwardly,  the  deed  gives  no  monument  for  its  termina- 
tion, the  course  and  distance  only  being  given.  The  Defendant, 
therefore,  claims  that  the  north-west  corner  of  the  fifty  acre  piece 
is  fixed  by  the  termination  of  the  line  32  rods  in  length ;  and 
consequently  that  the  Plaintiff's  west  line  is  a  line  drawn  from 
that  point  to  the  south-west  corner,  respecting  which  there  is  no 
essential  disagreement ;  while  the  Plaintiff  claims  for  his  west 
line  a  line  commencing  at  a  point  on  the  north,  3  rods  and  11 
links  farther  west  than  the  termination  of  the  thirty-two  rods, 
and  running  thence  to  the  south-west  comer.  The  triangular  strip 
thus  formed  is  the  land  in  controversy,  within  the  northern  half 
of  which  is  the  locus  in  quo. 

The  ground  of  the  Plaintiff's  claim  to  go  beyond  the  thirty-two 
rods  is  that,  upon  the  line  to  which  he  claims,  there  is  a  well- 
defined  line  of  marked  trees,  which,  he  insists,  was  made  upon  a 
survey  of  the  lots  at  the  time  of  the  conveyances,  and  at  which 
the  parties  to  the  two  conveyances  located  the  respective  lots  upon 
that  line  as  the  boundary  line  between  them ;  and  that  such  loca- 
tion has  been  acquiesced  in  by  them  and  the  subsequent  owners, 
from  the  time  it  was  made  up  to  the  commencement  of  this  suit, 
being  a  period  of  more  than  fifty  years. 

The  trespass  complained  of  consists  of  the  cutting,  by  Defend- 
ant, of  wood  and  timber  upon  this  disputed  territory,  the  draw- 
ing away  of  wood  cut  there  by  tlie  Plaintiff,  and  the  marking 
of  a  line  upon  the  trees  along  where  the  Defendant  claims  the 
true  line  to  be. 

The  action  was  tried  at  the  Circuit  by  the  Court  and  a  jury, 
and  the  Plaintiff  had  a  verdict  upon  which  judgment  was  entered ; 
which  judgment  was  affirmed  by  the  General  Term. 

Upon  the  trial,  the  Defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  Plaintiff  had  not  shown  a  proper  title  to  the 
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premisee,  that  he  could  not  claiin  to  hold  by  a  practical  location 
of  and  acquiescence  in  the  line  claimed  by  him,  but  should  be 
confined  to  and  controlled  by  his  deed. 

The  motion  was  denied,  and  the  Defendant  excepted ;  and  this 
raises  the  principal  question  in  the  case. 

The  evidence  showed,  or  tended  to  show,  that  the  land  along 
the  northerly  half  of  the  disputed  line  has  never  been  claimed 
by  the  Plaintiff.  Through  the  uncleared  portion  of  it  is  a  dis- 
tinctly marked  surveyor's  line,  shown,  by  blazing  a  portion  of  the 
marked  trees  upon  the  line,  to  have  been  made  at  or  about  the 
time  when  the  above-mentioned  deeds  were  given,  and  that  the 
pieces  conveyed  to  Samuel  and  Bela  Gary,  respectively,  were  sur- 
veyed out  to  them  at  the  time  of  the  conveyance ;  that  the  south 
part  of  the  fifty  acres  had  been  cleared  before  the  making  of  the 
deeds,  and  the  west  line  fenced  along  the  clearing,  and  that  this 
fence  was  in  line  with  tlie  marked  trees,  and  formed  with  them  a 
continuous  straight  line ;  that  it  has  ever  since  been  mentioned 
as  a  line  fence  by  the  adjoining  proprietors,  and  that  the  Plain- 
tiff and  those  under  whom  he  claims  have  ever  claimed  to  own 
up  to  this  line ;  that  the  Plaintiff's  grantors  had,  for  a  number  of 
years  after  the  giving  of  the  deeds,  made  sugar  along  and  up  to  the 
line,  and  had  cut  out  the  timber  and  underbrush,  except  the 
maple  trees,  along  the  line  for  that  purpose ;  and  had  applied  to 
and  obtained  the  consent  of  Bela  Gary  to  tap  trees  on  the  west 
side  of  this  line  ;  that  Defendant's  tenants,  when  Plaintiff  took 
possession  of  the  fifty  acre  lot,  showed  him  the  line  of  marked 
trees  as  the  west  line  of  the  lot. 

It  also  appeared  that  the  hemlock  stump,  described  in  the  deed 
of  the  fifty  acres  as  the  starting-point,  was  gone,  and  the  respec- 
tive surveyors  disagreed  in  their  location  of  it,  and  that  from  the 
description  in  the  deed,  wherever  the  starting-point  might  be,  the 
premises  could  not  be  plotted ;  the  northness  and  southness  fail- 
ing to  balance  by  38  links,  and  the  eastness  and  westness  by  one 
chain  and  four  links.  By  whichever  line  the  fifty  acres  is 
bounded,  it  overruns  in  quantity,  and  so  with  the  131  acre 
piece. 
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Were  there  in  these  facts  the  elements  of  a  practical  location, 
and  such  acquiescence  in  it  as  to  bind  the  parties? 

It  was  held  in  Baldwin  v.  Brown  (16  N.  Y.  R  359)  tliat  prac- 
tical location  and  long  acquiescence  in  a  boundary  line  are  con- 
clusive, not  upon  the  notion  that  they  are  evidence  of  a  parol 
agreement  establishing  the  line,  but  because  they  are  of  them- 
selves proofs  that  the  location  is  correct ;  that  the  "  rule  seems  to 
have  been  adopted  as  a  rule  of  repose,  with  a  view  to  the  quieting 
of  titles,  and  rests  upon  the  same  reason  as  the  statute  prohibit- 
ing the  disturbance  of  an  adverse  possession  which  has  continued 
for  twenty  years." 

Actual  and  continued  possession  of  the  premises  adjoining  the 
located  line  is  not  essential  to  the  existence  of  practical  location. 
It  does  not  depend  upon  a  pedis  possessio  of  the  land  adjoining, 
but  its  existence  may  be  established  by  any  competent  evidence 
of  the  fact.  When  adjacent  owners  unite  in  surveying  their  re- 
spective lots  and  in  making  a  line  upon  ground  between  them,  such 
survey  would  doubtless  constitute  and  be  evidence  of  a  practical 
location ;  and  the  line  thus  fixed,  after  a  suflScient  length  of  acqui- 
escence, would,  it  seems,  control  the  courses  and  distances  in  the 
deeds.  But  particularly  would  this  be  so  when  the  grant  is,  from 
its  terms,  or  where  it  becomes,  fi-om  destruction  of  monuments,  un- 
certain and  ambiguous  as  to  location  (Jackson  v,  Ogden,  4  John. 
K.  140;  S.  C.  7  John.  E.  238;  Jackson  v.  Freer,  17  John.  R. 
29 ;  Jackson  v.  Smith,  9  John.  R.  100 ;  McCormick  v,  Bamum, 
10  Wend.  105 ;  Jackson  v.  McConnell,  12  Wend.  421 ;  Adams  v. 
Rockwell,  16  Wend.  285 ;  Reed  v.  Farr,  35  N.  Y.  R.  113 ;  Clark 
V.  Wethey,  19  Wend.  320). 

In  Adams  v.  Rockwell  (supra)  the  Chancellor  says :  "  Where 
there  can  be  no  real  doubt  as  to  how  the  premises  should  be  lo- 
cated, according  to  certain  and  known  boundaries,  described  in 
the  deed,  to  establish  a  practical  location  different  therefrom, 
which  shall  deprive  the  party  claiming  under  the  deed  of  his  legal 
rights,  there  must  be  a  location  which  has  been  acquiesced  in  for 
a  sufficient  length  of  time  to  bar  a  right  of  entry,  under  the 
Statute  of  Limitations  in  relation  to  real  estate."    And  in  Clark  v. 
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Wethey  (supra).  Judge  Cowen,  after  arguing  against  the  location 
which  allows  a  practical  location  to  control  the  courses  and  dis- 
tances in  the  deed,  says :  "  I  speak  not  now  of  those  cases  in  which 
time  has  obliterated  the  monuments  or  boundaries  of  the  deed,  so  as 
to  leave  its  location  a  matter  of  uncertainty ;  I  speak  not  of  cases  in 
which  the  carelessness  or  fraud  of  parties,  or  any  other  causes,  may 
have  rendered  it  impossible  to  locate  the  deed  by  known  monu- 
ments or  mathematical  lines  ;  where  this  is  so,  the  declarations  of 
the  parties,  or  their  acts  of  acquiescence  or  forbearance,  were 
always  receivable." 

'Sow,  in  the  case  at  bar,  the  description  in  the  deed,  both  from 
time  and  from  the  destruction  of  the  monuments  given  as  the 
starting-point,  renders  the  precise  location  of  the  land  intended  to 
be  conveyed  uncertain.  Then  the  existence  of  this  line  of  marked 
trees,  which  the  jury  might  believe,  from  the  evidence  before 
them,  to  have  been  made  by  the  parties  to  the  first  two  deeds  as 
the  division  line  between  the  lots,  and  the  acquiescence  which,  as 
there  was  evidence  tending  to  show,  had  existed  in  that  line  as  the 
boundary  of  the  lots  respectively  for  more  than  fifty  years,  were 
sufficient  to  entitle  the  Plaintiff  to  the  judgment  of  the  jury  upon  tho 
question  whether  such  practical  location  and  acquiescence  existed ; 
and,  consequently,  the  motion  for  a  nonsuit  was  properly  denied. 

The  Defendant's  counsel  requested  the  Court  to  charge  the  jury 
in  the  following  words :  "  When  there  are  no  monuments  given 
in  the  deed,  but  courses  and  distances  only,  it  must  be  controlled 
by  the  course  and  distance  on  that  line."  The  judge  refused  to 
charge  in  that  form,  and  the  Defendant  excepted.  But  upon  that 
point  the  judge  did  charge  in  the  precise  words  of  the  request, 
with  this  addition :  "  This  is  so  if  the  line  is  run  by  the  deed 
alone ;  but  this  proposition  fails  in  its  application  to  a  case  where 
the  land  cannot  be  plotted  from  the  deed."  It  is  impossible,  I 
think,  to  hold  that  there  was  any  error.  The  effect  of  the  un- 
qualified instruction  called  for  by  the  Defendant  would  have  been 
to  hold  the  Plaintiff  absolutely  to  the  thirty-two  rods  for  the 
length  of  his  north  line,  when,  as  we  have  seen,  the  facts  in  the 
case  might,  as  the  jury  should  find  them,  modify  the  length  of 
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that  line  with  reference  to  the  line  of  marked  trees.  This  re- 
quest was  in  eflfect  similar  to  the  one  to  nonsuit  the  Plaintiff, 
and  was  properly  refused. 

The  objections  to  the  reception  of  evidence  upon  the  trial  were, 
I  think,  all  properly  overruled. 

The  witness  Kent,  who  lived  with  Samuel  Gary  when  the 
deeds  to  him  and  Bela  Gary  were  given  by  James  Gary  in  1807, 
and  for  some  years  afterward,  after  speaking  of  the  running  out 
of  the  lots  to  Samuel  and  Bela,  of  the  fence  on  the  south  end  of 
the  fifty  acres,  and  on  the  west  side  of  the  south  part  thereof, 
and  that  those  fences  were  occupied  as  line  fences,  and  kept  in 
repair  as  such,  was  asked  if  he  ever  heard  of  more  than  one  line 
on  the  west  side.  This  was  received  under  Defendant's  ob- 
jection ;  and  the  witness  answered :  "  I  never  heard  of  but  one 
line  till  this  last  summer."  His  position  being  such  that  if  there 
had  been  any  difference  between  the  adjoining  proprietors  in 
respect  to  this  line  he  would  have  been  likely  to  know  it,  the 
fact  that  he  had  heard  of  none,  was  aom^  evidence,  however 
slight,  that  none  was  spoken  of  or  existed,  and  hence  some  evi- 
dence of  acquiescence  in  that  line. 

The  Plaintiff's  surveyor  was  asked  by  Plaintiff's  counsel, 
"  Have  you  made  a  calculation  as  to  how  long  the  north  line 
must  be,  assummg  the  east,  south,  and  west  lines  to  be  as  given 
in  the  deeds  ? "  "  Defendant's  counsel  objected  to  the  question 
on  the  groimd  that  it  was  speculative  and  immaterial."  The 
objection  was  overruled,  and  Defendant  excepted ;  and  the  wit- 
ness answered  as  follows  :  "  Gomputing  the  latitudes  and  depart- 
ures as  given  in  the  deeds,  there  is  an  error  in  it.  The  land  cannot 
be  run  by  the  description  in  the  deed,  because,  in  following  the 
courses  and  distances  given  in  the  deed,  you  will  not  come  out  at 
the  place  of  beginning ;  assuming  all  other  lines  to  be  correct, 
the  north  line  should  be  thirty-four  rods  and  twenty  links  in 
length." 

I  am  incUned  to  think  the  answer  admissible,  as  tending  to 
show  the  uncertainty  and  ambiguity  of  the  terms  of  the  deed  in 
respect  to  location,  and,  in  connection  with  the  other  evidence 
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in  the  case,  to  assist  in  accounting  for  the  existence  and  position 
of  the  marked  line  in  question. 

The  same  witness  was  next  asked :  "  How  do  the  lines  of  this 
lot  and  Gary's  hold  out ;  do  they  overrun  or  fall  short  ? "  This 
was  objected  to  by  Defendant's  counsel,  and  received  subject  to 
the  objection.  The  witness  went  on  to  state  substantially  that 
in  measuring  the  lines  given  in  the  two  deeds  the  actual  measm'e- 
ment  of  every  line,  where  monuments  were  given  as  well  as 
others,  overruns  the  length  given  in  the  deed,  and  stated  with 
reference  to  each  line  how  much. 

The  deeds  were  given  at  the  same  time,  and  there  is  evidence 
in  the  case  to  the  effect  that  the  lots  were  surveyed  out  to  the 
grantees  at  the  same  time.  The  fact  that  every  line,  as  given  in 
the  deeds,  was  shorter  than  an  actual  survey  now  made  shows  it 
to  be,  tends  to  show  that  the  measurement  then  made  was  with 
a  longer  chain  or  measuring-line  than  the  one  used  in  the  recent 
swreys,  and  that  the  thirty-two  rods  then  measured  ran  beyond 
the  termination  of  that  distance  now  reached,  and  hence  tended 
to  account  for  a  contemporaneous  line  of  marked  trees  being 
found  further  west  than  thirty-two  rods  as  now  measured  from  the 
east  line  of  the  fifty  acres,  and  to  strengthen  the  evidence  of  the 
fict  of  a  practical  location  of  the  lots. 

I  do  not  see  any  error  calling  for  a  reversal  of  the  judgment, 
and  am  of  the  opinion  that  it  should  be  affirmed. 

Affirmed. 

Not  voting,  HiTNT  and  Gkoveb,  J  J. 

JOEL  TIFFANY, 
State  Reporter. 
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G.  A.  OSGOOD  AND  CYRUS  CURTISS,  Eeceivers  of  the 
Columbian  Insurance  Company,  Respondents,  v.  WILLIAM 

LAYTIN   ET  AL.,  IMPLEADED,  APPELLANTS. 

Company^  insolvent^  divides  its  Capital — Recovery  from  Stockholders. 

Where  an  insurance  company,  organized  under  the  general  law  appUcable  to 
euch  companies,  being  insolvent,  distributes  its  capital  among  its  stockholders, 
thus  placing  it  beyond  the  reach  of  its  creditors,  it  acts  in  fraud  of  its  cred- 
itors, and  eueh  fund  may  be  recovered  back  from  those  who  received  it,  by  a 
proper  action  commenced  by  the  proper  parties.  The  complaint  in  such  case 
need  not  aver  that  in  making  such  distribution  it  was  done  with  an  intent  to 
defraud  the  creditors. 

But  no  one  creditor  can  individually  maintain  an  action  against  an  indi- 
vidual stockholder  for  the  share  so  illegally  difitributed  to  him ;  the  liabiUty  is 
to  the  creditors  generally,  and  the  action  should  be  commenced  by  some  party 
representing  all  the  creditors. 

Gkover,  J.  —  The  Columbian  Insurance  Company  was  or- 
ganized as  an  insurance  company  by  virtue  of  the  general  act 
authorizing  the  organization  of  such  companies.  The  company 
was  dissolved  by  the  judgment  of  the  Supreme  Court,  in  Febru- 
ary, 1866,  and  the  Plaintiffs  appointed  receivers,  who  duly  qual- 
ified, and  gave  the  requisite  security.  In  July,  1866,  the  com- 
pany being  insolvent,  paid  a  dividend  of  three  and  one-half  per 
cent,  upon  its  stock  to  the  Defendants,  who  were  stockholders  of 
the  company.  Some  of  the  Defendants,  who  were  creditors  of 
the  company,  commenced  actions  individually  against  several  of 
the  stockholders  separately,  for  the  purpose  of  recovering  from 
them  the  amount  of  the  dividend  received  by  tliem  respectively. 
Whereupon  the  Plaintiflfe  commenced  this  action  against  all  the 
stockholders  of  the  company  who  had  received  dividends,  and 
also  against  the  creditors  of  the  company  who  had  commenced 
actions  against  the  stockholder,  demanding  judgment  against  the 
stockholdei*s  severally  for  the  amount  of  the  dividends  respec- 
tively received,  and  a  judgment  against  the  creditors,  perpetually 
restraining  them  against  the  prosecution  of  suits  against  the 
Btocklioldei's  of  the  company  for  the  collection  of  the  dividends 
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received.  The  Defendants,  or  a  portion  of  them,  demnrred  to  the 
complaint;  the  stockholders,  upon  the  ground  that  the  facts 
stated  constituted  no  cause  of  action  ;  the  creditors,  upon  the 
same  ground,  and  also  tliat  Plaintiffs  had  not  legal  capacity  to  sue ; 
that  there  was  a  defect  of  parties  Defendant,  and  that  several 
causes  of  action  were  improperly  united.  Judgment  was  given 
for  the  Plaintifls  upon  the  demurrers  at  Special  Term,  which  was 
affirmed  on  appeal  at  the  General  Term  of  the  Supreme  Court, 
from  which  the  Defendants  appealed  to  this  Court. 

jD.  D,  Fidd  for  Kespondents. 

E,  T.  Gerry  and 

C.  C.  Langdell  for  Appellants. 

Gkoveb,  J. — The  point  presented  by  the  stockholders  who 
have  demurred  is,  that  the  Plaintiffs  cannot  recover  from  them  the 
soms  received  as  dividends,  for  the  reason  that  the  complaint 
diows  that  the  same  was  paid  out  of  capital,  and  not  out  of  profits, 
and  is  not  therefore  a  dividend  within  the  meaning  of  the  law, 
but  a  misappropriation  of  capital,  and  does  not  therefore  come 
within  the  meaning  of  the  statute.  I  am  at  a  loss  to  discover 
how  the  ai^ument  that  money  paid  by  the  company  to  its  stock- 
holders, although  paid  as  a  dividend,  is  not  such,  in  a  legal  sense, 
if  sound,  can  at  all  benefit  these  Defendants.  Sec.  1,  page  506, 
Laws  of  1858,  among  other  things,  provides  that  the  receiver 
of  an  insolvent  corporation  may,  for  the  benefit  of  creditors, 
treat  as  void,  and  resist  all  acts  done,  transfers  and  agreements 
made  in  fraud  of  the  rights  of  any  creditor.  From  the  facts 
stated  in  the  complaint  it  is  manifest  that  a  distribution  of  the 
capital  of  the  company,  or  any  part  of  it,  among  the  stockliolders, 
was  a  fraud  upon  the  creditors.  It  is  alleged  that  the  company 
was  at  the  time  insolvent. 

It  must  be  presumed  that  the  directors,  at  the  time  of  declar- 
ing the  dividend,  were  cognizant  of  this  fact,  as  it  was  the  duty  of 
each  to  examine  into  the  affairs  of  the  company  before  making  a 
dividend,  and,  when  making  it,  to  know  that  it  was  made  from 
net  profits  belonging  to  the  company. 
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If  the  company,  being  insolvent,  distributes  its  capital  among 
stockholders,  thus  placing  it  beyond  the  reach  of  its  creditors, 
such  act  is  a  fraud  upon  the  creditors,  and  falls  directly  within 
the  provision  of  the  statute  above  cited.  It  is  insisted  by  the 
counsel  for  the  stockholders,  that  to  authorize  the  PlaintiflFs  to 
recover,  by  virtue  of  the  above  statute,  from  the  stockholders,  the 
complaint  should  aver  an  intent  in  making  the  distribution  to 
defraud  the  creditors. 

I  do  not  think  this  necessary.  Ignorance  of  facts  that  it  was 
the  duty  of  the  managers  to  know,  not  to  know  which  was  gross 
negligence,  cannot  excuse  the  managers,  and  impart  any  virtue  or 
validity  to  acts  otherwise  clearly  illegal,  and  which  were  a  palpa- 
ble fraud  upon  the  creditors.  But  I  do  not  think  the  position 
sound.  Sec.  20  of  the  act  to  provide  for  the  incorporation  of 
insurance  companies,  as  amended  in  1857  (4Edm.  R.  S.  page  210), 
provides  that  "  no  dividend  shall  ever  be  made  by  any  company 
incorporated  under  this  act,  when  its  capital  stock  is  impaired, 
or  when  the  making  of  such  dividend  will  have  the  effect  of 
impairing  its  capital  stock  ;  and  any  dividend  so  made  shall  sub- 
ject each  of  the  stockholders  receiving  the  same  to  an  individual 
liability  to  the  creditors  of  said  company,  to  the  extent  of  such 
dividend  received  by  him."  This  shows  that  the  Legislature  used 
the  term  dividend  in  its  popular  sense — that  is,  a  sum  of  money 
distributed  pro  rata  among  the  stockholders,  without  reference  to 
the  source  from  which  it  was  taken  or  paid. 

The  fact  of  its  being  illegal  to  make  a  dividend  of  anything 
but  net  profits  does  not  at  all  tend  to  show  the  meaning  of  the 
Legislature  in  the  use  of  the  word.  The  design  plainly  expressed 
by  the  language  of  the  section  was  to  prohibit  a  dividend  of  the 
capital  among  the  stockholders,  and  to  preserve  the  same  intact  as 
a  fund  for  the  payment  of  creditors  and  security  of  dealers.  It 
follows  tliat  the  dividend  in  the  present  case  was  illegal,  and  that 
the  stockholders  receiving  the  same  are  liable  to  the  creditor  for 
the  amount  by  them  respectively  received.  The  next  question  is, 
how  is  this  to  be  recovered  from  the  stockholders  ?  Their  liability 
is  to  the  creditors  of  the  company. 


Digitized  by  VjOOQ IC 


1867.]  OSGOOD  v,  LAYTIN.  127 

Opinion  by  Groter,  J. 

It  is  clear  that  no  one  creditor  of  the  company  can  maintain 
an  action  against  an  individual  stockholder,  for  the  reason  that 
the  liability  created  by  statute  is  to  the  creditors  generally,  and 
not  to  individual  creditors,  thus  creating  a  liability  to  the  creditors 
jointly.  Again,  a  creditor,  if  permitted  individually  to  sue  the 
separate  stockholders,  might  institute  actions  against  each, although 
his  demand  amounted  to  far  less  than  the  aggregate  liability,  and 
he  would  continue  a  creditor  until  he  had  obtained  satisfaction  of 
his  debt,  and  could  obtain  judgment  in  all  the  actions.  Again,  in 
equity  this  liability  inures  to  the  creditors  in  proportion  to  the 
amount  of  their  debts  respectively. 

The  maxim  "  that  equality  among  creditors  is  equity,"  is  appli- 
cable to  the  case.  A  court  of  law  cannot,  in  a  joint  action  by  all 
the  creditors,  work  out  this  equity  and  do  justice  between  the  parties. 

This  confers  jurisdiction  in  equity,  upon  the  ground  that  there 
is  no  adequate  remedy  at  law. 

The  Plaintiffs,  as  receivers,  are  trustees  for  all  the  creditors,  and 
the  appropriate  parties  to  prosecute  in  their  behalf,  thus  avoiding 
the  troublesome  inquiry  as  to  who  are  creditors  in  the  proceed- 
ing, to  collect  from  the  stockholders  the  several  amounts  each  is 
liable  to  pay.  All  the  stockholders  who  are  liable  may,  and 
should,  be  included  as  Defendants  in  the  same  action.  There  is 
no  diflSculty  in  determining  the  amount  each  is  to  pay,  upon  the 
trial  of  the  cause ;  and,  in  case  the  whole  amount  of  the  liability 
is  not  required  for  the  payment  of  the  debts  of  the  company,  the 
precise  amount  each  is  to  pay  can  be  determined  in  the  action. 

This  course  of  proceeding  is  also  necessary  to  prevent  multi- 
plicity of  actions,  as  there  are  several  hundreds  of  stockholders. 

The  above  views  dispose  of  the  case  as  to  the  stockholders. 
The  creditors  insist  that  they  are  not  proper  parties  to  the  action 
against  the  stockliolders,  and  that  upon  this  ground  they  are  en- 
titled to  judgment  upon  the  demurrer. 

Elquity  having  the  power  to  enforce  payment  from  the  stock- 
holders, and  an  action  having  been  instituted  in  the  proper  mode 
for  that  purpose,  which  in  its  result  will  place  the  fund  in  the  pos- 
session of  the  Court  for  distribution  among  the  creditors,  it  is  the 
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duty  of  the  Court  to  protect  the  stockholders  from  bemg  har- 
assed by  other  actions  instituted  to  enforce  the  same  liability. 

This  can  only  be  done  by  restraining  such  actions.  To  enable 
the  Court  effectually  to  do  this,  those  creditors  who  have  instituted 
such  suits,  and  those  who  threaten  so  to  do,  are  proper  parties  to 
the  action. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 

State  Eeporter. 
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LABEN  JACOBS,  Kespondent,  v.  GEOEGE  EEMSEN, 
Sheriff,  &c.,  Appellant. 

Astignmentf  preferential — Possession  unchanged — Presumptive  of  Fraud. 

In  this  State  preferential  assignments  are  not  for  that  reason  void,  and  an 
lasignment  authorizing  the  assignee  to  employ  and  pay  all  necessary  attorneys' 
tod  clerks'  fees,  etc.,  and  to  take  and  have  a  reasonable  compensation  for  his 
fwrices ;  also,  to  pay  and  discharge  all  reasonable  costs,  etc.,  is  not  thereby 
rendered  void,  because  it  authorizes  no  more  than  was  before  lawful  for  the 
assignee  to  do. 

The  fact  that  there  is  no  change  of  possession  of  the  assigned  property,  in 
case  of  assignment  for  benefit  of  creditors,  is  not  conclusive  of  fraud,  but 
only  presumptive  thereof. 

IT.  C.  Van  Voorst  for  Appellant. 
2f.  I,  Tovmsend  for  Respondent. 

Davies,  Ch.  J. — This  Plaintiff  seeks  to  recover  the  valne  of  cer- 
Uin  goods,  &c.,  which  he  claims  as  owner,  and  were  taken  and 
converted  by  the  Defendant.  The  complaint  alleges  that  one 
Frederick  Wiechel,  on  the  14th  day  of  November,  1859,  by  an  in- 
strument in  writing,  assigned  to  the  Plaintiff  a  certain  stock  of 
goods  theretofore  owned  by  said  Wiechel  and  in  his  possession ; 
that  thereupon  the  Plaintiff  took  and  received  the  possession 
thereof,  and  continued  in  the  possession  of  the  same  until  the 
9th  day  of  December,  1859,  when  the  said  Defendant  wrongfully 
deprived  him  of  possession  thereof,  and  took  and  converted  the 
same. 

The  Defendant  justified  the  taking  by  virtue  of  an  attachment 
issued  in  favor  of  one  Frederick  A.  Dreyer  against  the  said 
Wiechel,  on  the  said  9th  day  of  December,  1859,  in  which  action 
a  judgment  was  subsequently  obtained,  and  an  execution  issued 
thereon,  by  virtue  of  which  he  had  levied  upon  said  property,  and 
held  the  same  by  virtue  of  the  said  attachment  and  execution,  as 
he  lawfully  might. 

The  Plaintiff  claimed  to  hold  the  said  goods  and  property  by 
virtue  of  the  said  assignment,  and  the  Defendant  elaimed  and  in- 
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sisted  that  he  had  no  title  thereto  by  virtue  thereof,  upon  two 
grounds. 

First.  That  said  assignment  was  fraudulent  upon  its  face,  and 
therefore  void. 

Second.  That  it  was  fraudulent  in  fact,  as  being  made  with  the 
intent  to  hinder,  delay,  and  defraud  creditors. 

The  jury  found  a  verdict  for  the  Plaintiff,  and  judgment 
thereon  was  affirmed  at  the  General  Term. 

It  is  here  insisted,  on  behalf  of  the  Appellant,  that  the  assign- 
ment was  fraudulent  on  its  face,  and  therefore  void. 

The  grounds  of  this  argument  are : 

First.  That  the  assignment  contains  preferences.  It  is  need- 
less to  cite  authorities  to  show  that,  by  the  law  of  this  State, 
preferential  assignments  are  not,  for  that  reason,  fraudulent 
and  void. 

Second.  It  is  urged  that  as,  by  the  assignment,  tlie  assignee 
was  authorized  to  employ  and  pay  for  all  necessary  attorneys, 
clerks,  and  agents,  and  should  be  entitled  to  and  was  thereby 
authorized  to  take  and  have  a  reasonable  compensation  for  liis 
services,  and  was  authorized  to  pay  and  discharge  all  the  just 
and  reasonable  costs  and  expenses  attending  the  due  execution  of 
the  assignment,  and  the  conveying  with  effect  the  trust  thereby 
created,  together  with  a  reasonable  and  lawful  compensation  for 
liis  own  services,  that  these  provisions  render  the  assignment  void. 
It  was  aptly  observed  in  the  opinion  of  the  Supreme  Court  in  this 
case :  '*  These  provisions  give  to  the  trustee  large  and  extensive 
powers,  and  which  may  be  liable  to  abuse ;  but  as  we  cannot  say 
they  grant  any  other  or  further  power  and  authority  than  the 
Jaw  would  imply  as  necessary  to  carry  the  trust  into  execution, 
their  presence  in  the  instrument  does  not  render  it  fraudulent 
per  se." 

Tlie  cases  in  this  Court  fully  sustain  these  views  (Campbell  v. 
Woodworth,  24.  N.  Y.  304 ;  Townsend  v.  Steams,  32.  N.  Y. 
209 ;  Benedict  v.  Huntington,  ib.  219).  This  assignment,  there- 
fore, is  not  void  for  anything  appearing  upon  its  face. 

The  jury  have  found  by  their  verdict  that  it  was  not  fraud- 
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nlent  in  fact.  This  was  a  question  exclusively  for  them  to  de- 
cide; and  when  the  question  is  whether  an  assignment,  made 
by  an  insolvent  debtor  in  trust  for  the  benefit  of  his  creditors, 
is  iraodulent  m  facty  the  finding  of  a  referee,  or  of  a  jury,  upon 
conflicting  evidence,  that  it  is  not  fraudulent,  cannot  be  legally 
dfeturbed  by  the  Supreme  Court  (Ball  v.  Loomis,  29.  N.  T. 
412). 

It  is  urged  by  the  Appellant's  counsel  that  the  assignee  con- 
tinued in  the  possession  of  the  assigned  property  after  the  execu- 
tiMi  of  the  assignment,  and  that  this  circumstance  is  conclusive 
evidence  of  fraud  in  its  execution. 

The  counsel  puts  this  stronger  than  the  cases  will  warrant. 

This  Court  held,  in  the  case  of  Ball  v.  Loomis  (supra),  that  it 
is  not  an  irreversible  and  unqualified  rule  of  law  that  there  must 
be  an  actual  and  continued  change  of  possession,  in  order  to 
diield  an  assignment  of  property  in  trust  for  the  benefit  of  cred- 
itors from  the  imputation  of  fraud. 

The  fact  of  there  being  no  change  of  possession  is  presumptive 
eridence  of  fraud,  and  conclusive,  unless  rebutted  by  aflirmative 
evidence  of  good  faith,  and  the  absence  of  an  intent  to  defraud. 

If  there  were  no  errors  committed  on  the  trial,  it  follows  that 
the  verdict  and  judgment  thereon  for  the  Plaintiff  are  correct, 
and  should  be  affirmed. 

It  is  now  insisted  that  the  judge  erred  in  excluding  this  ques- 
tion, put  to  one  of  the  Defendant's  witnesses :  "  What  did  Wiechel 
say,  when  you  called  to  levy  under  the  attachment,  in  answer  to 
what  you  said  ? " 

This  was  on  the  9th  of  December,  1859,  and  nearly  a  month 
after  the  execution  of  the  assignment  by  Wiechel  to  Jacobs,  and 
after  the  latter  had  taken  actual  possession  of  the  assigned  property. 

This  was  objected  to  by  the  Plaintiff^s  counsel,  unless  Jacobs 
wag  present.  Objection  sustained,  unless  Defendant  will  admit 
that  Jacobs  was  there,  and  the  Defendant's  counsel  excepted. 

This  ruling  was  clearly  correct.  Any  admissions  or  statements 
of  what  Wiechel  said  at  this  time,  and  under  these  circumstances, 
oonld  not  be  evidence  against  the  Plaintiff. 
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There  is  an  exception  to  the  Judge's  charge  which  remains  to 
be  noticed.  He  said  to  the  jury :  "  That  the  law  gives  the  debtor 
a  right  to  make  preferences,  if  done  in  good  faith  ;  and  it  was  for 
the  jury  to  determine  whether  any  portions  of  the  preferred 
claims  in  the  assignment  were  fictitious,  and  if  they  were  the  as- 
signment would  be  fraudulent  and  void ;  that  in  respect  to  the 
judgment  of  Eager  &  Co.  against  Wiechel,  which  Jacobs  claimed 
to  have  purchased,  if  the  jury  found  that  before  the  assignment 
Jacobs  agreed  with  Mr.  Campbell,  who  had  control  of  the  judg- 
ment, to  pay  him  the  amount  of  $90  due  on  the  judgment,  and 
the  sheriffs  fees  upon  the  execution,  upon  condition  that  he, 
Campbell,  would  release  the  levy  which  he  then  had  upon 
Wiechel's  goods,  and  have  the  judgment  assigned  to  Jacobs,  and 
if  such  levy  was  released  upon  that  arrangement,  then  the  amount 
due  on  the  judgment  would  be  a  valid  debt  in  favor  of  Jacobs, 
whether  Campbell  delivered  to  him  an  assignment  at  the  time  or 
subsequently,  or  whether  Jacobs  paid  Campbell  the  amount  then 
or  afterward  ;  and  if  the  amount  due  on  the  judgment,  under  such 
circumstances,  constitutes  a  portion  of  the  $500  for  which 
Jacobs  was  preferred,  it  would  not,  for  that  reason,  be  fictitious." 

To  which  part  of  the  charge  the  Defendant's  counsel  excepted. 
As  the  exception  is  to  the  whole  of  this  portion  of  the  charge,  if 
any  part  of  it  is  correct,  the  exception  fails. 

There  can  be  no  question  of  the  soundness  of  that  portion 
which  states  that  the  law  gives  the  debtor  the  right  to  make  pref- 
erences, if  done  in  good  faith,  nor  to  the  succeeding  sentence, 
that  it  was  for  the  jury  to  determine  whether  any  portions  of  the 
preferred  claims  in  the  assignment  were  fictitious,  and  if  they 
were,  the  assignment  would  be  fraudulent  and  void. 

These  portions  of  the  charge  being  imdeniably  sound,  the  ex- 
ception must  fail. 

But  it  must  not  be  inferred  from  this  that  any  doubt  is  enter- 
tained of  the  correctness  of  the  residue  of  the  charge. 

It  appeai'ed  upon  the  face  of  the  assignment  that  the  assignee 
was  authorized  to  retain  out  of  the  assigned  estate,  and  for  him- 
self, the  sum  of  $500,  being,  as  was  said,  the  amount  of  money 
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heretofore  loaned  by  the  party  of  the  second  part  to  the  said  party 
of  the  first  part. 

This  debt  was  attached  by  the  Defendant  as  fictitious,  and  it 
was  sought  from  this  fact  to  set  aside  the  assignment.  It  appeared 
upon  the  trial  that  the  amount  of  money  actually  loaned  by  the 
PlaintiflF  to  Wiechel,  previous  to  the  assignment,  was  $4:10,  and 
the  Plaintiff  testified,  on  the  Defendant's  examination,  that  "  he 
(Wiechel)  owed  me  in  addition  $90. 

"  That  was  a  judgment  or  levy  on  his  goods.  I  held  the  assign- 
ment of  a  judgment  now  produced.  I  purchased  the  judgment 
of  Mr.  Campbell.  I  told  him  I  would  buy  it  if  he  would  wait  for 
his  pay.  I  had  this  assignment  on  the  14th  of  November,  and 
paid  for  it  afterward."  The  witness  testified  that  he  had  paid 
the  full  amount,  $90. 

Fpon  these  facts  it  is  not  perceived  that  the  charge  of  the 
learned  Judge  at  the  Circuit  was  not  as  favorable  to  the  Defend- 
ant as  he  had  any  right  to  expect.  Clearly,  the  Plaintiff,  Jacobs, 
had  a  valid  claim  for  the  amount  of  this  judgment  against  Wie- 
chel, the  judgment  debtor.  It  was  a  lien  on  the  assigned  goods  at 
the  time  of  the  assignment,  and  Jacobs,  by  assuming  it,  increased 
the  indebtedness  of  Wiechel  to  him  by  its  amoui^t,  making  his 
total  demand  against  him  (Wiechel)  the  sum  of  $500,  named 
and  preferred  in  the  assignment.  The  other  exceptions  are  not 
of  sufficient  moment  to  need  any  further  remark.  They  are  in 
substance  disposed  of  by  what  has  been  already  said. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Affirmed. 

JOEL  TIFFANY, 

State  Eeporter. 
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DANIEL  S.  WRIGHT  v.  THOMAS  PAIGE. 

Slander — Words  mvtst  impiUe  Indictable  Crime — Mndence^  OredihUity. 

Words,  to  be  actionable  per  se,  must  be  such  as  to  impute  a  crime  for  which 
the  party  would  be  indictable. 

A  bawdy-house  is  a  common  nuisance,  apd  the  person  keeping  it  may  be 
indicted  therefor;  and  to  charge  a  person  with  keeping  a  whore-house  is 
actionable  per  se,  as  it  imputes  the  misdemeanor  of  keeping  a  bawdy-house. 
Slanderous  words  are  to  be  construed  according  to  their  common  acceptation, 
and  not  according  to  the  particular  understanding  of  those  who  hear  them 
uttered. 

To  impeach  the  general  credibility  of  a  witness,  it  is  not  necessary  that  any 
one  should  swear  directly  that  they  would  not  believe  the  witness  under 
oath. 

BocKEs,  J. — Appeal  from  a  judgment.  The  action  is  for 
slander.  The  words  charged,  among  other  opprobrious  epithets, 
were  that  the  Plaintiff  kept  a  whore-house.  No  special  damage 
is  alleged,  nor  does  it  appear  that  any  was  proved,  or  attempted 
to  be  proved.  The  Plaintiff  proved  the  uttering  of  the  words  by 
the  Defendant,  and  had  a  verdict  in  his  favor. 

It  is  urged  that  the  words  are  not  actionable  per  se.  In  Mar- 
tin V.  Still  well  (13  John.  275),  the  words  were,  "Mrs.  Martin 
kept  a  bawdy-house."  Held  actionable.  This  case  is  referred  to 
and  approved  in  Young  v.  Miller  (3  Hill,  21),  where  Judge 
Bronson  remarks  that  such  a  house  is  a  common  nuisance,  and 
the  person  keeping  it  may  be  punished  by  indictment ;  and  after 
citing  some  other  cases,  he  adds :  "  In  all  these  cases  the  Court 
went  upon  the  ground  that  the  words  imputed  '  a  crime  involving 
moral  turpitude,'  and  for  which  the  offender  may  be  proceeded 
against  by  indictment." 

Words,  to  be  actionable  per  se,  must  impute  a  crime  involving 
moral  turpitude,  punishable  by  indictment.  It  is  not  enough 
that  they  impute  immorality — ^moral  dereliction,  merely — but  the 
offence  charged  must  be  also  indictable.  At  one  time  it  was 
supposed  that  the  charge  should  be  such  as,  if  true,  would  subject 
the  party  charged  to  an  infamous  punishment;  and  it  was  so 
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urged  in  Widrig  v.  Oyer  (13  John.  124).  But  the  Court  declined 
60  to  hold.  And  in  Martin  v.  Stillwell  (supra),  it  was  laid  down 
that  if  the  words  imputed  moral  turpitude,  and  cliarged  an  indict- 
able oflTence,  they  were  actionable,  although  the  offence  chai-ged 
could  not  be  punished  by  an  infamous  punishment.  So  in  Alex- 
ander t?.  Alexander  (9  Wend.  141),  it  was  held  sufficient  if  the 
words  charged  would,  if  true,  subject  the  party  to  criminal  pun- 
ishment of  any  description.  The  case  is  cited,  and  the  rule  was 
approved  and  adopted  in  Young  v.  Miller. 

The  offence  charged  in  Young  v.  Miller  was  but  a  misdemeanor, 
not  a  felony;  but  the  words  imputed  a  crime  involving  moral 
turpitude,  and  for  which  the  offender  might  be  proceeded  against 
by  indictment.  Tlie  words  were  held  actionable.  In  Bush  v. 
Prosser  (13  Barb.  221),  a  recovery  was  allowed  in  slander  for 
diarging  the  Plaintiff  with  keeping  a  bawdy-house,  or  liouse  of 
ill-fame. 

In  this  case  the  words  charged  are,  that  the  Plaintiff  kept  a 
whore-house ;  and  the  complaint  contains  an  innuendo  alleging 
that  the  Defendant,  by  such  charge,  falsely  and  maliciously  im- 
puted to  the  Plaintiff  the  crime  and  offence  of  keeping  a  bawdy- 
hooae.  The  Court  was  requested  to  charge,  and  did  charge,  the 
jury,  that  in  order  to  sustain  the  action  they  must  find  that  the 
Defendant  intended,  by  the  words  counted  on  and  proved,  to 
diai^e  the  Plaintiff  with  what  was  equivalent  to  keeping  a  bawdy- 
hoTKe  for  public  prostitution.  This  certainly  was  going  quite  as 
fiir  as  the  Defendant  had  any  right  to  ask.  The  charge  of  keep- 
ing a  whore-house  is  synonymous  with  a  charge  of  keeping  a 
bawdy-house  or  house  of  ill-fame. 

The  words  are  to  be  taken  in  their  natural  meaning,  and  ac- 
cording to  common  acceptation ;  in  other  words,  according  to 
their  plain  and  natural  import  (Carroll  v.  White,  33  Barb.  615, 
and  cases  there  cited).  By  common  acceptation,  to  keep  a  whore- 
house is  to  keep  a  bawdy-house,  or  house  of  ill-fame.  Indeed,  to 
charge  the  former  is  equally  opprobrious  and  more  directly  and 
unquestionably  significant,  if  possible,  than  to  charge  the  latter. 
It  is  a  coarser  expression,  conveying  the  same  idea.     It  is  most 
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clearly  a  charge  of  keeping  a  bouse  for  common  prostitution ; 
which  is  the  precise  definition  of  a  bawdy-house.  It  is  needless 
to  say  that  such  charge  imputes  a  crime  involving  moral  turpi- 
tude.    This  crime  is  also  an  indictable  offence. 

A  bawdy-house  is  a  common  nuisance,  and  the  person  keeping 
it  may  be  punishable  by  indictment  (The  People  v.  Jackson,  3 
Denio,  101 ;  The  People  v,  Erwin,  4  id.  129 ;  Young  v.  Miller, 
3  Hill,  21).  By  the  statute  the  offence  is  punishable  with  im- 
prisonment at  hard  labor,  and  on  bread  and  water  (1  R.  S.  638, 
§§  1,  2,  10).  It  is  therefore  clear,  on  principle  and  authority, 
that  the  words  charged  in  the  complaint,  and  for  which  a  recovery 
was  allowed,  were  actionable.  The  objection  that  the  complaint 
did  not  contain  a  cause  of  action,  and  the  exception  to  the  re- 
fusal of  the  Judge  to  charge  the  jury  that  the  Plaintiff  had  not 
charged  or  proved  a  cause  of  action,  were  not,  nor  was  either, 
well  taken. 

The  Defendant  requested  the  Court  to  charge  the  juiy,  that 
inasmuch  as  the  witnesses  had  not  sworn  that  they  understood 
the  Defendant  to  mean  by  the  words  spoken  that  the  Plaintiff 
kept  a  bawdy-house  for  public  prostitution,  the  Plaintiff  had 
failed  to  show  actionable  words.  The  Court  properly  refused  so 
to  charge.  As  has  been  said,  the  words  were  to  be  construed 
according  to  their  common  acceptation.  It  was  for  the  witness 
to  state  them,  and  the  circumstances  under  which  they  were 
uttered,  and  their  import  was  for  the  Court  and  jury.  It  is  ordi- 
narily not  admissible,  on  the  trial  of  an  action  of  slander,  to 
inquire  of  the  witnesses  how  they  underetood  the  charge  (Gilsou 
V,  Williams,  4  Wend.  320 ;  Van  Vechten  v.  Hopkins,  5  John. 
211).  The  Court  decided  correctly  in  refusing  to  charge  as 
requested. 

It  seems  that  an  attempt  was  made  to  impeach  a  witness  pro- 
duced by  the  Defendant,  by  whom  he  sought  to  prove  a  justifica- 
tion of  the  slander.  In  fact,  no  justification  of  the  slander  what- 
ever was  shown  by  her,  and  the  evidence  was  entirely  immaterial 
on  that  issue.  But  it  was  not  objected  to,  and,  if  credible,  bears, 
perhaps,  on  the  Plaintiff's  character,  and  in  that  way  was  of  some 
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importance  on  the  question  of  damages.  I  will,  therefore,  ex- 
amine the  exceptions  intei'posed  to  the  ruling  of  the  Judge  on 
that  branch  of  the  case,  without  deciding,  however,  that  the  e\d- 
dence  was  admissible,  had  it  been  objected  to. 

On  the  question  of  impeachment,  evidence  was  given  showing 
that  the  general  moral  character  of  the  witness  was  bad,  and  that 
ber  general  character  for  honesty  and  integrity  was  bad ;  also 
that  she  was  reputed  to  be  unchaste,  and  to  possess  a  disposition 
to  steal ;  and  that  she  kept  a  place  for  the  sale  of  liquors,  which 
was  the  resort  of  vUe  characters.  The  witnesses  were  not  asked 
whether  they  would  believe  her  under  oath.  No  evidence  was 
offered  to  sustain  the  witness,  nor  was  any  objection  taken  to  the 
sufficiency  or  completeness  of  the  impeaching  testimony  until  the 
summing  up  by  the  counsel  to  the  jury,  when  it  was  insisted  that 
the  impeachment  was  ineffectual,  inasmuch  as  no  one  had  sworn 
that  he  would  not  believe  the  witness  under  oath.  The  Court 
charged  the  jury  that  they  should  take  into  .consideration  the 
manner  of  the  witness  when  testifying ;  the  nature  of  her  evi- 
dence, whether  or  not  consistent,  and  also  the  evidence  of  the 
witness  called  to  impeach  her  general  moral  character,  and  deter- 
mine whether  they  would  believe  her  statement ;  and  that  it  was 
not  necessary,  under  the  circumstances  of  the  case,  in  order  to 
impeach  her,  that  the  witnesses  who  testified  to  her  general  moral 
character  should  have  been  asked  whether  they  would  believe  her 
under  oath.  To  the  latter  clause  of  this  charge  the  Defendant's 
counsel  excepted,  and  requested  the  Court  to  charge  that,  inas- 
much as  it  had  not  been  proved  that  the  witness  by  whom  her 
character  was  shown  to  be  bad  would  not  believe  her  under  oath, 
she  was  not  impeached,  and  that  the  impeaching  testimony  in 
that  behalf  was  of  no  force.  The  Court  declined  so  to  charge. 
The  learned  Judge  was  manifestly  right,  both  in  his  charge  and 
refusal. 

As  to  the  charge,  it  was  not  necessary,  under  the  circum- 
stances of  the  case,  to  ask  the  impeaching  witnesses  whether  they 
would  believe  her  under  oath,  if  indeed  it  be  necessary  under 
Miy  circumstances,  for  the  purpose  of  a  successful  impeachment. 


Digitized  by  VjOOQ IC 


138  WRIGHT  V.  PAIGE.  [Junb, 

Opinion  by  Bogkbb,  J. 

The  attention  of  the  jury  was  called  to  the  conduct  of  the  wit- 
ness while  under  examination  ;  her  manner  of  giving  evidence ; 
its  probability  or  consistency,  from  which  we  are  to  infer  that 
these  were  proper  subjects  of  remark ;  especially  must  we  so  infer, 
as  there  was  no  exception  to  this  part  of  the  charge.  If  her  con- 
duct and  manner  of  testifying  were  insincere  or  reckless,  and  her 
statements  improbable  and  contradictory,  this  would  be  enough 
to  authorize  the  jury  to  discredit  her.  Circumstances  attending 
the  examination  of  a  witness  may,  without  countervailing  proof, 
become  so  overwhelming  as  utterly  to  destroy  his  evidence. 

It  was  not  necessary,  therefore,  to  the  impeachment  of  this 
witness  that  another  should  swear  that  he  would  not  believe  her 
under  oath ;  nor  was  it  any  the  more  necessary  for  the  reason 
that  several  witnesses  had  also  sworn  that  she  was  of  notoriously 
bad  moral  character. 

As  regards  the  request  to  charge  that  the  witness  was  not  im- 
peached, because  it  was  not  proved  that  the  persons  by  whom  her 
moral  character  was  shown  to  be  bad  would  not  believe  her 
under  oath,  it  is  sufficient  to  say  that  she  stood  impeached,  per- 
haps, by  other  evidence  than  that  given  by  these  witnesses.  At 
any  rate,  there  was  other  evidence  tending  to  her  impeachment, 
and  hence  it  would  have  been  improper  to  charge  as  requested. 
As  part  of  the  same  proposition,  the  judge  was  requested  also  to 
charge  that  the  impeaching  testimony  in  that  behalf  had  no 
force.  The  request  must  stand  or  fall  as  an  entirety,  and  if  any 
part  of  it  was  improper,  the  judge  was  right  in  rejecting  it.  A 
proposition  on  which  a  judge  is  asked  to  charge  must  be  good  in 
all  its  parts,  both  as  to  the  law  and  facts,  or  he  may  refuse  to 
give  the  instruction  asked  for ;  and  he  may  do  so  without  quali- 
fication (Daughty  v,  Hope,  3  Denio,  594 ;  same  case  on  appeal, 
1  Comst.  79 ;  Zabriskie  v.  Smith,  13  N.  Y.  Kep.  322 ;  Cronk  v. 
Canfield,  31  Barb.  171 ;  Haggart  v,  Morgan,  5  N.  Y.  Rep.  422; 
Magee  v.  Badger,  30  Barb.  246 ;  Jones  v.  Osgood,  6  N.  Y.  Rep. 
233  ;  Van  Kirk  v.  Wilds,  1  Barb.  520).  In  this  view,  therefore, 
tlie  learned  judge  very  properly  declined  to  charge  as  requested. 

But  suppose  the  impeachment  to  rest  solely  on  the  evidence  of 
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those  pereons  by  whom  the  moral  character  of  the  witness  was 
proved  to  be  reputedly  bad,  was  the  impeaching  testimony  '^  of 
no  force"  without  showing  farther,  by  those  persons,  that  they 
would  not  believe  the  witness  under  oath  ?  On  the  question  of 
general  impeachment,  the  credibility  of  a  witness  is  to  be  de- 
termined from  general  character.  After  one  has  so  conducted  in 
community  that  he  has  earned  the  reputation  of  being  a  person 
of  notoriously  bad  character,  he  is  open  to  discredit  in  a  court  of 
justice.  This  is  the  common  sentiment  of  mankind.  But  the 
point  here  is  as  to  the  kind  and  extent  of  proof  necessary  to  the 
submission  of  the  question  to  the  jury,  in  case  of  an  attempted 
general  impeachment.  The  mode  of  establishing  a  general  im- 
peachment of  a  witness  is  by  an  examination  into  his  character — 
his  moral  standing  in  community.  The  inquiries  should  be  made 
of  his  neighbors,  or  those  acquainted  with  his  reputation  and 
standing.  An  inquiry,  however,  is  not  allowed  as  to  any  partic- 
ular offence,  species  or  class  of  crimes  or  unmoralities.  As  was 
8aid  in  Bakeman  v.  Rose  (18  Wend.  146),  you  cannot  inquire 
whether  the  witness  has  the  general  reputation  of  being  a  thief, 
prostitute,  murderer,  forger,  adulterer,  gambler,  swindler,  or  the 
like;  although  each  and  every  of  such  offences,  to  a  greater  or 
less  d^ree,  impairs  the  moral  character  of  the  witness,  and  tends 
to  impeach  his  or  her  veracity.  But  the  inquiry  must  be  general 
in  its  scope  and  tendency.  What  should  be  the  question  in  such 
case,  both  as  regards  substance  and  form,  has  often  been  matter 
of  grave  discussion.  In  Phillips  on  Evidence  (see  text),  the  rule 
is  stated  thus :  The  regular  mode  of  examining  into  the  general 
character  of  a  witness  is  by  inquiring  of  the  witnesses  who  are 
called  to  impeach  it,  whether  they  have  the  means  of  knowing  his 
general  character,  and  whether  with  such  knowledge  they  would 
believe  him  on  his  oath.  In  Cowen  and  Hill's  notes  we  find  it 
Baid,  that  in  general  the  proper  question  is  whether  the  discredit- 
ing witness  knows  the  general  character  of  the  witness  sought  to 
be  impeached,  in  respect  to  truth,  among  his  neighboi*s;  and 
what  that  character  is — whether  good  or  bad.  Greenleaf  lays 
down  the  rule  thus :   The  regular  mode  of  examining  into  gen- 
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eral  reputation  is  to  inquire  of  the  witness  whether  he  knows  the 
general  reputation  of  the  person  in  question  among  his'  neighboi-s, 
and  what  that  reputation  is.     Swift,  in  his  treatise,  remarks :  The 
only  proper  question  is  whether  he  knows  the  general  reputation 
of  the  witness,  in   point   of   truth,  among   his   neighbors,  and 
whether  it  is  good  or  bad.     Starkie  says  :  The  only  proper  ques- 
tion is  whether  he  would  believe  him  under  oath.     It  has  been 
held  that  tlie  question  may  be  asked,  what  is  the  general  character 
of  the  witness,  in  the  neighborhood  where  he  resides,  as  a  man  of 
truth ;  and  what  is  his  general  character  for  truth  and  veracity ; 
alsp,  what  his  general  moral  character  is.     On  looking  into  the 
books,  it  will  be  found  that  the  Courts  have,  first  and  last,  given 
sanction  to  questions  in  each  and  every  of  the  forms  above  stated  or 
suggested.     Not  that  either  or  all  of  them  were  the  only  ones  which 
might  be  put,  but  that  such  questions  were  proper,  both  in  form 
and  substance,  to  be  asked  of  the  discrediting  witnesses.     It  is  well 
settled,  too,  by  numerous  decisions,  that  in  addition  to  any  or  all 
of  these  questions,  the  witness  may  be  asked  whether  he  would 
believe  the  person,  whose  credibility  is  attacked,  on  oath.     Green- 
leaf,  after  stating  the  proper  mode  of  examination  to  be,  to  inquire 
of  the  witness  whether  he  knows  the  general  reputation  of  the 
person  in  question,  among  his  neighbors,  and  what  that  reputa- 
tion is,  says  that  in  the  English  Courts  the  course  is  further  to 
inquire  whether,  from  such  knowledge,  the  witness  would  believe 
that  person   upon  his  oath.     But  he  adds,  "in  the  American 
Courts  the  same  course  has  not  been  pursued ;  but  its  propriety 
has  of  late  been  questioned,  and  perhaps  the  weight  of  authority 
is  now  against  permitting  the  witness  to  testify  as  to  his  own 
opinion."     It  is  admissible,  however,  in  this  State,  as  in  England, 
to  superadd  to  other  questions  the  inquiry  whether  the  witness, 
from   his  knowledge   of  the   general  character  of  the   person, 
would  believe  him  under  oath.     But,  as  was  remarked  by  the 
counsel  in  this  case,  the  great  struggle  has  been  to  induce  the 
Courts  to  allow  this  question  to  be  put.     It  is  now  held  admissible, 
but  it  is  not,  as  I  am  aware,  absolutely  essential  to  a  successful 
impeachment    The  decision  in  Gilbert  v.  Sheldon  (13  Barb.  623) 
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does  not  reach  this  case,  although  I  think  the  argument  of  the 
learned  judge  who  delivered  the  opinion  of  the  Court  may  cover 
it  There  the  question  put  went  merely  to  general  character, 
not  to  general  moral  character,  and  this  distinction  was  marked 
and  commented  on  by  the  learned  judge.  If  the  decision  in  that 
case  is  to  the  extent  that  there  cannot  be  an  effectual  impeach- 
ment of  a  person  without  proving  by  the  discrediting  witnesses 
that  they  would  not  believe  him  under  oath,  I  am  imwilling  to 
follow  it. 

If  a  person  is  shown  to  be  of  notoriously  bad  moral  character, 
he  is  certainly  a  most  unreliable  witness,  and,  in  my  judgment,  it 
then  becomes  a  proper  matter  for  the  jury  to  determine  whether 
they  will  credit  his  statement,  without  the  further  testimony  from 
the  discrediting  witnesses  that  they  would  not  believe  him  under 
oath.  If  they  should  so  state,  it  would  add  very  little  force,  if 
any,  to  the  other  evidence.  In  the  case  at  bar,  a  female  witness  is 
shown  to  be  of  bad  character — reputed  to  be  dishonest,  unchaste, 
wanting  integrity,  untruthful,  thievish,  and  a  keeper  of  a  resort 
for  vile  characters ;  and  the  Court  is  asked  to  charge  the  jury  that 
she  stands  before  them,  as  regards  the  question  of  general  im- 
peachment, a  perfectly  fair  witness — in  the  exact  language  of  the 
request,  "  that  the  impeaching  testimony  in  that  behalf  was  of 
no  force ;"  and  for  the  reason,  simply,  that  the  witnesses  were  not 
asked  whether  they  would  believe  her  under  oath.  The  propo- 
sition is  contrary  to  the  dictates  of  reason  and  propriety — simply 
absurd. 

After  impeaching  witnesses  are  shown  to  be  acquainted  with 
the  general  moral  character  of  the  person  whose  credit  is  assailed, 
and  they  declare  it  bad,  the  question  of  credit  is  then,  in  my 
judgment,  for  the  jury,  under  proper  comments  from  the  Court, 
without  any  inquiry  of  the  discrediting  witnesses  as  to  whether 
they  would  believe  him  under  oath. 

In  such  cases  the  jury  ought  not  to  be  precluded  from  drawing 
fair  and  reasonable  inferences  from  the  evidence. 

I  am  satisfied  that  the  record  in  this  case  is  free  from  error,  and 
that  the  judgment  should  be  affirmed. 
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Judgment  aflirmed. 

The  Court  adopt  the  opinion  of  Judge  Bockes  in  the  Court 
below,  and  aflSrm  the  judgment. 

JOEL  TIFFANY, 

State  lleporter. 
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BLAISE  LORILLAED,  Respondent,  v,  GEORGE  W.  M. 
SILVER,  Appellant. 

Words — ^^In  case  I  realize'^ — Construction, 

Where  the  grantee  of  land  agreed  to  pay  the  grantor  five  hundred  dollars 
additional  price,  provided  he  realized  thirty -five  hundred  dollars  for  said  land, 
and  he  was  offered  by  responsible  parties  forty-five  hundred  dollars,  which  he 
refused  to  take  for  said  land :  Held,  that  said  grantee  was  under  no  legal  obli- 
gation to  sell  such  land  at  any  price ;  and  that  until  he  did  sell  for,  or  above, 
the  price  named,  he  was  not  liable  to  pay  the  five  hundred  dollars. 

Thib  is  an  appeal  by  the  Defendant  from  an  order  of  the  Gen- 
eral Term,  reversing  the  judgment  in  his  favor,  entered  upon  the 
report  of  the  referee,  and  granting  a  new  trial. 

The  Respondent  claims  the  right  to  recover  of  the  Appellant 
the  sum  of  $500,  and  interest,  under  the  following  agreement : 

"  This  is  to  certify  that  I  agree  to  pay  to  Blaise  Lorillard,  in 
consideration  of  a  certain  piece,  parcel,  or  tract  of  land,  purchased 
of  him  as  per  deed,  bearing  date  this  twenty-sixth  day  of  March, 
one  thousand  eight  hundred  and  fifty-six,  over  and  above  the 
amount  specified  in  a  note  given  by  me  to  him,  bearing  the  same 
date,  five  hundred  dollars,  in  case  I  realize  thirty-five  hundred  dol- 
lars for  said  land,  or  any  other  sum  between  three  thousand  and 
thirty-five  hundred  that  1  may  sell  said  land  for,  less  the  interest 
on  said  purchase  after  six  months  and  to  the  time  I  may  dispose 
of  the  same. 

"  Gbo.  W.  M.  Silver. 

'^Saugerties,  March  26, 1856. 

"Witness,  Albert  Silver." 

The  referee  finds  as  further  facts  in  the  case,  that  the  premises 
were  purchased  by  the  Defendant  on  speculation,  for  the  purpose 
of  selling  again,  and  not  as  a  permanent  investment;  that,  in  the 
sammer  of  1856,  the  sum  of  $4,500  was  offered  to  the  Defendant 
for  the  premises,  by  a  responsible  man. 

His  offer  was  not  accepted.  Afterward  the  premises  declined 
in  value,  and  there  is  no  evidence  that  since  that  offer  the  prem- 
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ises  can  be  sold  for  the  amount  actually  paid  for  them,  viz., 
$2,500. 

S.  Hand  for  Appellant. 
E,  Cooke  for  Respondent. 

Hunt,  J. — The  disposition  of  the  case  will  be  controlled  by  the 
meaning  of  the  expressions  in  the  contract,  "  in  case  I  realize," 
and  "  that  I  may  sell  said  land  for."  The  referee  held  that  the 
Defendant  was  only  liable  in  the  event  of  his  actually  making  a 
sale  of  the  premises,  and  receiving  payment  on  such  sale. 

The  General  Term,  on  the  contrary,  were  of  the  opinion  that  if 
the  Defendant  had  an  oiFer  for  the  premises  from  which  he  could 
have  made  the  requisite  amount,  but  which  for  any  reason  he  did 
not  accept,  he  thereupon  became  liable  to  the  Plaintiff  for  the 
sum  of  five  hundred  dollars.  The  language  employed  in  the  con- 
tract appears  to  be  carefully  selected  with  a  view  of  avoiding  this 
latter  conclusion. 

To  "  realize  "  means  to  bring  into  actual  possession.  It  is  ordi- 
narily read  in  contrast  to  hope  or  anticipation.  The  Defendant 
may  hope  or  expect  to  sell  his  lot  for  six  thousand  dollars,  but 
until  he  actually  sells  and  receives  the  money,  or  its  equivalent, 
he  cannot  be  said  to  have  "realized"  either  his  hopes  or  his 
profits.  In  the  present  case  he  had  an  offer  of  $4,500,  which  he 
did  not  accept.  He  may  have  erred  greatly  in  not  accepting  this 
offer.  He  may  have  lost  the  opportunity  thereby  to  secure  to 
himself  an  advance  of  a  thousand  dollars,  and  to  the  Plaintiff  an 
advance  of  five  hundred  dollars. 

It  cannot,  however,  be  said  that  he  has  "  sold  the  land  "  and 
"  realized "  over  three  thousand  dollars.  He  still  holds  the 
land,  and,  as  all  parties  admit,  has  received  nothing  upon  its 
sale. 

If  the  contract  had  used  language  importing  an  obligation  to 
sell  on  his  part,  or  to  use  diligence  to  effect  a  sale,  or  to  exercise 
his  judgment  when  an  offer  to  sell  should  be  made,  a  different 
question  would  in  each  event  have  been  presented. 

The  present  contract,  however,  plants  the  Defendant  upon  the 
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naked  ground  of  "  selling  the  land  "  and  "  realizing  "  a  specific 
amount     This  state  of  things  has  never  yet  been  reached. 

The  Plaintiff's  counsel  claims  that  the  Defendant  stood  in  the 
position  of  a  trustee  for  the  Plaintiff,  to  the  extent  of  five  hun- 
dred dollars,  and  so  far  bound  to  act  for  his  exclusive  benefit.  No 
BDch  intention  is  fairlv  to  be  derived  from  the  terms  of  the  contract. 
The  Defendant  entered  into  the  purchase  as  a  speculation  on  his 
Ofwn  account,  and  for  his  own  benefit.  The  primary  object  of  the 
pnrchase  was  to  make  money  for  himself. 

The  Plaintiff  also  entered  into  the  speculation  to  the  extent  of 
receiving  a  portion  of  the  proceeds,  when  realized,  as  an  addition 
to  the  purchase-money.  The  exclusive  right  to  dispose  of  the 
property  was  left  with  the  Defendant,  and  it  was  a  necessary 
result  that  he  was  justified  in  acting  with  reference  to  his  own 
interest  in  accepting  or  rejecting  an  offer  for  the  property. 

I  think  it  was  in  the  contemplation  of  the  parties  that  the  De- 
fendant was  to  act  upon  this  principle,  and  that  if  it  should  result, 
while  so  acting,  that  a  certain  rate  of  profit  should  be  made,  then 
the  Plaintiff's  right  should  attach  to  the  additional  five  hundred 
dollars. 

His  rights  were  subordinate  to  and  dependent  upon  the  result 
of  the  Defendant's  disposition  of  the  property. 

I  think  tlie  order  of  the  General  Term  should  be  reversed,  and 
the  judgment  upon  the  report  of  the  referee  be  affirmed. 

Geoveb,  J. — ^No  facts  authorizing  a  reformation  of  the  contract 
were  found  by  the  referee.  The  order  of  reversal  does  not  show 
that  it  was  based  upon  questions  of  facts.  The  only  question, 
therefore,  to  be  determined  by  this  Court  is,  whether  the  Plaintiff, 
npon  the  facts  found  by  the  referee,  was  entitled  to  recover.  This 
depends  upon  the  true  construction  of  the  contract.  By  that 
adopted  by  the  Supreme  Court,  the  Defendant  was  bound  to  sell 
the  land  whenever  he  could  obtain  such  a  price  as,  by  the  terms 
of  the  contract,  would  require  him  to  pay  the  Plaintiff  five 
hundred  dollars.  This  he  agreed  to  do  in  case  he  realized 
thirty-five  hundred  dollars  for  the  land,  over  and  above  in- 
10 
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FEANCIS  MORRIS,  Appellant,  v.  MARGARET  A.  WARD, 

Respondent. 

Will— Statute  of  Descents— R,  S,  Part  II.   Ch.  2. 

The  estate  comes  to  the  intestate  "  on  the  part  of  the  mother,"  where  it 
was  a  gift  by  the  grandfather  to  the  mother  for  life,  and  remainder  to  her  sur- 
viving issue,  of  which  the  intestate  was  one. 

In  such  case,  the  mother  dying,  leaving  two  children  her  only  surviving 
ijssue,  on  the  death  of  one  of  the  issue  the  estate  descends  to  tlie  father  for 
life,  with  remainder  to  tlie  survivor  of  the  children. 

Parker,  J. — This  action  was  brought  in  the  Supreme  Court, 
to  obtain  an  adjudication  declaring  the  PlaintiiTs  estate  in  cer- 
tain city  lots,  in  the  city  of  New  York,  which  he  holds  with  the 
Defendant,  to  be  an  estate  in  fee,  instead  of  an  estate  for  the  life 
of  the  Defendant's  father,  Samuel  Ward,  as  claimed  by  the 
Defendant. 

The  Plaintiff,  through  several  conveyances,  has  obtained  the 
interest  which  Samuel  Ward  had  in  the  premises ;  and  what  that 
interest  is,  whether  a  moiety  for  the  life  of  Samuel  Ward,  or  in 
fee^  is  the  principal  question  in  the  case. 

The  action  was  referried,  and  the  referee  held  that  the  estate  of 
Samuel  Ward  was  only  an  undivided  moiety  in  the  lands  in  ques- 
tion for  his  life,  and  dismissed  the  complaint,  and  directed  judg- 
ment for  the  Defendant,  against  the  Plaintiff,  for  costs. 

The  material  facts  established  in  the  case  by  the  findings  of  the 
referee,  and  the  admissions  in  the  pleadings,  are  as  follows : 

On  the  25th  day  of  January,  1838,  the  said  Samuel  Ward 
married  Emily  Astor,  the  daughter  of  William  B.  Astor,  and 
grand-daughter  of  John  Jacob  Astor,  late  of  the  city  of 
New  York,  deceased.  On  the  16th  day  of  February,  1838, 
the  said  John  Jacob  Astor,  by  deed  of  that  date,  for  the  con- 
sideration therein  expressed,  of  natural  love  and  affection  to 
said  Emily,  and  of  one  dollar,  did  give  and  grant  unto  her 
(besides  certain  bonds  and  mortgages),  thirty-two  lots  of  land, 
therein  and  in  the  complaint  described,  with  the  hereditaments 
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and  appurtenances  thereof,  to  have  and  to  hold  the  same  to  the 
said  Emily  during  her  life,  unless  she  or  her  husband  should 
attempt  any  sale  thereof,  or  make  or  allow  any  incumbrance 
thereon,  in  which  case  her  estate  was  to  cease,  and  the  same  was 
given  to  trustees,  to  receive  the  rents  and  profits  thereof,  and 
apply  them  to  her  use  during  her  life ;  and  by  the  same  deed, 
and  for  the  same  consideration,  the  said  John  Jacob  Astor  did 
give  and  grant  the  said  lands  and  their  appurtenances,  from  and 
after  the  death  of  the  said  Emily,  unto  her  surviving  issue,  and 
their  heirs  and  assigns  forever,  and  did  declare  that  the  provi- 
sions therein  made  were  to  be  deemed  an  advancement  to  the  said 
Emily,  out  of  his  estate,  and  to  be  so  accounted  imder  his  will, 
and  that  the  said  lands  and  bonds  and  mortgages  were,  for  such 
purpose,  valued  at  $200,000. 

This  sum  of  $200,000  the  will  of  the  said  John  Jacob  Astor, 
published  December  30, 1846,  charged  upon  the  residuary  portion 
of  his  estate,  therein  given  to  the  said  "William  B.  Astor,  as  a 
sum  to  be  settled  on  the  said  Emily  and  her  issue,  and  in  regard 
to  which,  by  a  codicil  to  said  will,  made  and  published  January 
19, 1848,  he  made  the  following  provision  :  "  I  direct  that  the 
said  portions  of  $200,000,  for  each  of  the  daughters  of  my  son 
William  B.  Astor,  shall  be  settled  on  them  on  their  respectively 
attaining  the  age  of  twenty-one  years,  or  their  marriage." 

On  the  18th  day  of  February,  1841,  the  said  Emily  died,  leav- 
ing her  surviving  her  husband,  the  said  Samuel  "Ward,  and  two 
children,  the  issue  of  said  marriage,  viz.,  Margaret  Astor  "Ward, 
the  Defendant,  and  William  Samuel  Ward,  now  deceased.  On 
the  23d  day  of  February,  1841,  the  said  William  Samuel  Ward 
died  intestate,  leaving  no  descendant,  but  leaving  him  surviving 
his  father,  the  said  Samuel  Ward,  and  his  sister,  the  said  De- 
fendant, and  no  other  heir-at-law. 

The  said  Samuel  Ward,  and  Margaret  A.  Ward,  the  Defendant, 
as  proprietors  of  the  parcel  of  land,  consisting  of  thirty-two  lots, 
described  and  conveyed  by  the  said  deed  of  settlement,  had  the 
right  of  pre-emption  to  take  out  a  grant  from  the  Mayor,  Alder- 
men, and  Commonalty  of  the  city  of  New  York,  of  the  land  under 
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been  imposed  upon  said  sixty-four  lots  by  the  Corporation  of  the 
city  of  New  York,  belonging  to  the  owner  of  the  estate,  which 
the  said  Samuel  Ward  had  therein  to  pay,  and  which  had  been 
wholly  paid  by  this  Defendant;  in  which  action  judgment  was 
obtained,  whereby  it  was  adjudged  tliat  an  "  estate  in  the  undivided 
half  of  said  lots,  for  the  natural  life  of  the  said  Samuel  Ward, 
formerly  belonged  to  Samuel  Ward,  and  now  belongs  to  the  said 
Mary  Griffin,  as  executrix,  &c.,  of  Francis  Griffin,  deceased,  .  . 
.  .  .  and  that  the  Plaintiff  (Margaret  A.  Ward)  has  an  estate 
in  fee-simple  in  the  said  lands,  subject  to  the  said  life  estate ; " 
and  by  which  judgment  it  was  further  adjudged  that  the  "estate 
or  interest  which  formerly  belonged  to  the  said  Samuel  Ward, 
and  which  now  belongs  to  the  said  Mary  Griffin,  as  executrix  as 

aforesaid is  indebted  and  liable  to  the  Plaintiff"  in 

several  sums  therein  specified,  which  are  declared  to  be  a  lien 
upon  said  estate,  or  interest,  and  upon  default  of  payment  of  said 
several  sums  by  said  Samuel  Ward  and  Mary  Griffin,  executrix 
as  aforesaid,  within  twenty  days,  it  was  further  adjudged  that  the 
said  estate,  right,  title,  and  interest  of  the  said  Samuel  Ward,  and 
the  said  Mary  Griffin,  as  executrix  as  aforesaid,  and  of  each  of 
them,  of,  in,  and  to,  and  out  of  said  parcel  of  land,  be  sold  by  a 
referee  therein  named,  who  should  execute  to  the  purchaser  a 
good  and  sufficient  deed  therefor,  which  should  vest  in  said  pur- 
chaser a  good  and  valid  title  in  the  equal  undivided  half  part  of 
said  lot^,  for  and  during  the  natural  life  of  said  Samuel  Ward ;  that 
default  being  made  in  the  payment  of  said  sums  of  money,  the  said 
referee,  in  pursuance  of  said  judgment,  sold  and  conveyed  the  said 
estate  of  Mary  Griffin,  as  executrix  as  aforesaid,  and  Samuel  Ward 
therein,  to  Joseph  W.  Revere,  and  that  Revere,  on  the  28th  of 
July,  1853,  conveyed  to  the  Plaintiff.  That  tlie  Plaintiff,  in 
March,  1854,  by  action  against  the  Defendant,  in  which  he  claimed 
to  be  the  owner  of  an  undivided  moiety  of  the  premises  for  the 
life  of  said  Samuel  Ward,  and  alleged  that  the  Defendant  was  the 
owner  of  an  estate  in  fee  of  the  said  premises,  subject  to  the  said 
estate  of  the  Plaintiff  therein,  obtained  a  partition  of  said  premises 
in  accordance  with  such  claim  and  allegation. 
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Also  that,  afterward,  on  the  19th  of  June,  1855,  the  Plaintiff 
obtained  a  conveyance  from  Mary  Griffin  of  all  her  estate,  right, 
title,  and  interest  in  and  to  the  said  premises. 

In  regard  to  the  thirty-two  lots  described  and  conveyed  in  the 
deed  of  16th  of  February,  1838,  the  Plaintiff  claims  and  insists, 
that  under  the  statute  of  descents,  Samuel  Ward  inherited  from  his 
8on,  William  Samuel  Ward,  deceased,  the  estate  which  came  to 
said  son  on  the  death  of  his  mother,  which  was  an  estate  in  fee  in 
an  undivided  moiety  of  said  lots,  the  same  estate  in  the  other 
undivided  moiety  being  in  the  Defendant. 

And  that  the  said  Samuel  Ward,  and  the  Defendant,  having 
equal  interests  in  said  lots,  were  entitled  to  receive,  by  virtue  of 
such  equal  interests,  from  the  Mayor,  &c.,  of  the  city  of  New 
York,  the  same  interests  respectively,  in  the  lands  under  water 
conveyed  to  them,  as  they  had  in  the  original  lots,  and  that  the 
Defendant  must  be  deemed  to  hold  the  remainder  in  the  un- 
divided half  conveyed  to  said  Samuel  for  his  life,  in  trust  for 
him  and  his  assigns. 

As  to  the  thirty-two  original  lots,  the  quantity  of  Samuel  Ward's 
estate  therein  depends  upon  the  construction  of  the  deed  of  settle- 
ment undfer  the  statute  of  descents  (1  R.  S.,  Part  2,  chap.  2). 

His  son,  William  Samuel  Ward,  on  the  death  of  his  mother, 
took,  as  is  conceded,  an  estate  in  fee  in  one  undivided  moiety  of 
those  lots.  On  his  death,  his  father  inherited  the  whole  of  the 
estate  of  his  intestate  son  therein,  "  unless  the  inheritance  went 
to  the  father  for  life,  and  the  reversion  to  the  Defendant." 

The  inquiry  then  is,  whether  the  inheritance  came  to  the  intes- 
tate on  the  part  of  his  mother ;  for  I  regard  the  expression  in 
§  5  of  this  statute,  "  the  inheritance  descending  on  her  part,"  as 
referring  to  the  same  contingency  as  the  expression  in  the  same 
section,  "  unless  the  inheritance  came  to  the  intestate  on  the  part 
of  his  mother."  The  construction  of  the  section  shows  that  such 
must  have  been  the  idea.  The  language  is  as  follows :  "  In  case 
an  intestate  shall  die  without  lawfiil  descendants,  and  leaving  a 
fiither,  then  the  inheritance  shall  go  to  such  father,  unless  the 
inheritance  came  to  the  intestate  on  the  part  of  the  mother,  and 
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such  mother  be  living ;  but  if  such  mother  be  dead,  the  inheritance 
descending  on  her  part  shall  go  to  the  father  for  life,  and  the 
remainder  to  the  brothel's  and  sisters  of  the  intestate,"  &c. 

The  contrast  or  opposition  expressed  by  "  but,"  is  to  the  case 
stated  in  the  previous  clause  of  the  sentence ;  that  is,  although 
the  provision  contained  in  the  first  clause,  that  the  inheritance 
shall  go  to  the  father,  is  not  to  apply  when  the  inheritance  came 
to  the  intestate  on  the  part  of  his  mother,  and  she  is  living,  yet 
if  she  is  dead,  the  inheritance  mentioned  in  the  first  clause  is  not 
construed  to  be  the  same  as  that  in  the  second,  the  force  of  the 
contrast  expressed  by  the  connective  hit  is  lost,  and  the  evident 
scope  and  unity  of  the  sentence,  shown  by  the  force  of  expres- 
sion adopted,  entirely  disi'egarded.  I  am  constrained,  therefore,  to 
adopt  such  construction,  and  to  proceed  at  once  to  the  inquiry 
whether  the  inheritance  came  to  the  intestate  "  on  the  part  of  his 
mother." 

By  section  29  of  the  same  chapter,  it  is  provided  that  the  ex- 
pression used  in  said  chapter,  "  when  the  estate  shall  have  come 
to  the  intestate  on  the  part  of  the  father,"  or  "  mother,"  as  the 
case  may  be,  it  shall  be  construed  to  include  every  case  where  the 
inheritance  shall  have  come  to  the  intestate  by  devise,  gift^  or 
descent  from  the  parent  referred  to,  or  from  cmy  rdaime  of  the 
hlood  of  siLch  parent. 

William  Samuel  Ward  took  his  estate  in  the  thirty-two  lots, 
under  and  by  virtue  of  the  following  clause :  "  And,  in  consider- 
ation, as  aforesaid,  I  give  and  grant  all  and  singular  the  said 
lands  and  their  appurtenances,  from  and  after  the  death  of  the 
said  Emily,  unto  her  surviving  issue  and  their  heirs  and  assigns 
forever."  The  consideration,  as  aforesaid,  here  mentioned  is, 
"the  natural  love  and  affection  which  I  (John  Jacob  Astor)  have 
to  my  said  granddaughter  Emily,  and  of  one  dollar  to  me  paid 
by  her,  and  by  William  B.  Astor,  John  Ward,  and  Daniel  Lord, 
Jr.,"  the  trustees. 

The  estate  did  not  come  to  the  intestate  on  the  part  of  his 
mother,  unless  it  came  to  him  by  gift  from  her  grandfather,  John 
Jacob  Astor,  through  the  said  deed.    Was  the  conveyance  a  deed 
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of  gift,  and  did  the  intestate  take  the  estate  as  a  donee,  is  the 
question. 

It  is  insisted,  on  the  part  of  the  Plaintiff,  that  inasmuch  as  the 
consideration  of  the  conveyance  was  natural  love  and  affectioD, 
and  one  dollar,  the  intestate  was  a  purchaser  for  a  valuable  con- 
sideration, and  not  a  donee  of  the  estate — that  the  statute  applies 
only  to  cases  of  pure  ffifts^  where  there  is  no  valuable  considera- 
tion whatever,  and,  consequently,  that  the  inheritance  did  not 
come  to  the  intestate  by  gift,  within  the  meaning  of  the  statute. 

It  is  entirely  correct,  I  think,  to  say  that  the  statute  applies 
only  to  cases  of  pure  gift,  and  not  to  cases  of  mixed  considera- 
tion, partly  valuable,  and  partly  good,  consisting  of  natural  love 
and  affection. 

Such  mixed  consideration  cannot  be  divided  so  as  to  cause  the 
estate  to  descend  partly  in  one  direction,  and  partly  in  the 
otiier,  according  to  such  division. 

The  valuable  consideration,  however  small,  is  sufficient  to  sup- 
port the  conveyance  in  its  whole  extent,  and  reaches,  and  must 
be  applied  to  every  part  of  its  subject-matter ;  so  that  if  in  this 
ease  the  one  dollar  mentioned  in  the  deed  of  settlement  u  a  part 
of  the  actual  consideration,  it  results  in  making  the  intestate  a 
purchaser  for  value,  and  not  a  donee ;  and  though  the  estate  came 
to  him  fit)m  a  relative  of  the  blood  of  his  mother,  not  coming  by 
devise,  gift,  or  descent,  it  descends  to  his  heirs  generally,  without 
reference  to  such  blood — and  under  section  one  of  the  chapter 
above  referred  to,  goes  to  the  father  in  fee. 

It  is  insisted  on  the  part  of  the  Respondent,  that  tlie  one  dol- 
lar mentioned  in  the  deed  as  consideration  is  no7)iinal,  and  not 
real,  nor  intended  as  consideration  in  fact — that  the  intent  in  that 
respect  is  a  question  of  fact,  made  so  by  statute,  and  therefore 
that  this  Court  is  bound,  by  the  finding  of  the  referee,  that  the 
lands  came  to  the  said  WilUam  Samuel  Ward  as  a  ffift 

The  statute  to  which  the  Eespondent  refers  is  as  follows :  "  In 
the  construction  of  every  instrument  creating  or  conveying,  or 
authorizing  the  creation  or  conveyance  of  any  estate  or  interest 
m  lands,  it  shall  be  the  duty  of  tlie  courts  of  justice  to  cany  into 
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effect  the  intent  of  the  parties,  so  far  as  such  intent  can  be  col- 
lected from  the  whole  instrument,  and  is  consistent  with  the  miles 
of  law  "  (1  R  S.  748,  §  2,  1st  ed.). 

The  conclusion  as  to  the  intent  of  the  parties  to  an  instrument 
in  writing,  to  be  collected  from  the  whole  instrument,  is  rather 
one  of  law  than  of  fact — a  duty  for  the  Court,  and  not  for  the 
jury  (St.  John  v,  Bumpstead,  17  Barb.  100;  Levy  v.  Gadsley,  3 
Cranch,  180). 

We  are  not,  therefore,  concluded  by  the  finding  of  the  referee 
above  mentioned,  but  must  determine  for  ourselves  the  question 
whether  the  one  dollar  forms  any  part  of  the  actual  consideration 
of  the  deed. 

It  is  contended  on  the  part  of  the  Respondent,  that  the  conclud- 
ing clause  in  the  deed,  "  these  provisions  are  to  be  deemed  an 
advancement  to  the  said  Emily  out  of  my  estate,  and  to  be  so  ac- 
counted under  my  will,  and  the  said  lands  and  bonds  and  mort- 
gages are,  for  such  purpose,  valued  at  $200,000,"  show  the  convey- 
ance to  be  a  gift,  being  substituted  for  the  legacy,  which  would 
have  been  undeniably  a  gift. 

There  is  much  strength  in  this  position  of  the  Respondent,  and 
I  do  not  think  it  is  answered  by  saying  that,  after  exhausting  the 
value  of  the  legacy,  there  may  have  been  in  the  property  con- 
veyed something  more  which  might  have  been  the  subject  of  pur- 
chase. 

The  language  of  the  grantor  in  the  last  clause  of  the  deed  is, 
"  these  provisions  are  to  he  deemed  an  advancement^  This 
characterizes  the  whole  estate  and  interest  conveyed,  and  leaves 
no  room  for  the  proposition  that  there  was  anything  conveyed 
which  could  be  the  subject  of  a  purchase. 

It  was  wholly  and  entirely  an  advancement,  and,  if  an  advance- 
ment, necessarily  a  gift.  The  declaration  is  not,  as  suggested  by 
the  Appellant's  counsel,  that  it  shall  be  taken  as  an  advancement 
to  the  amount  of  $200,000. 

If  it  were,  the  construction  claimed  for  it  might  prevail.  But 
"  these  provisions,"  that  is,  the  estate,  interest,  and  property  con- 
veyed and  transferred,  "  are  to  be  deemed  an  advancement  to  the 


Digitized  by  VjOOQ IC 


1867.J  MORRIS  v.  WARD.  157 

Opinion  by  Parkbb,  J. 

said  Emilj  out  of  my  estaUj'^  and,  as  such,  are  to  be  "  valued  at 
$200,000."  It  is  manifest  that  there  is  no  portion  of  "  these  provi- 
sions "  excepted  from  the  category  of  advancement,  and  that  the 
entire  property  transferred  by  the  deed  is  a  substitution  for  the 
legacy. 

In  addition  to  tlie  declaration  above  mentioned,  there  are  in  the 
deed  various  i*estrictions  and  limitations  tending  to  show  that  the 
conveyance  was  intended  as  a  mere  gift,  and  not  a  sale  for  a  quid 
pro  quo ;  such  as  the  restriction  against  the  disposing  or  the  encum- 
bering, by  the  said  Emily,  of  her  life  estate  in  the  property,  and 
the  provision  that,  in  any  such  event,  the  estate  granted  to  her 
should  determine,  and  should  thereafter  vest  in  trustees,  to  receive 
the  rents  and  profits,  and  apply  them  to  her  use ;  the  limitation 
of  the  power  of  giving  by  will  to  her  husband  not  exceeding  the 
one-fourth  part  of  the  present  property  transferred  to  her ;  the 
limitation  upon  the  estate  given  to  her  surviving  issue,  contained 
in  the  power  authorizing  her,  with  the  concurrence  of  the  trustees 
named,  to  make  leases  of  any  of  the  lands  thereby  conveyed  for  a 
term  of  twenty-one  years,  containing  covenants  for  the  payment 
for  valuable  erections  thereon,  which  should  bind  the  lands  and 
the  parties  in  remainder  in  respect  of  their  estate.  Also  author- 
izing her,  ^vith  the  like  concurrence,  to  sell  or  mortgage  not  more 
than  one-third  in  value  of  said  lands,  and  the  same  to  convey  in 
fee-simple  the  moneys  proceeding  from  said  sales,  to  be  applied 
to  the  improvement  of  the  residue  of  said  lands,  by  erections 
of  a  permanent  nature.  These  restrictions  and  limitations  tend 
strongly  to  show  the  donative  character  of  the  conveyance — that  it 
was  intended,  not  as  a  sale  for  a  valuable  consideration,  but  as  a 
voluntary  provision  out  of  the  estate  of  the  grantor  for  his  grand- 
daughter Emily  and  her  issue — a  mere  suMbtitute  for  the  legacy 
which  he  had  provided  for  her  in  his  will. 

In  collecting  the  intent  of  the  grantor  from  the  whole  instru- 
ment, therefore,  I  think  the  referee  was  warranted  in  the  conclusion 
at  which  he  arrived,  that  such  intent  was  to  convey  the  whole 
property,  which  passed  by  the  deed  to  his  granddaughter  and  her 
surviving  issue,  as  a  gift ;  and  hence  that  the  one  dollar  mentioned 
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in  the  conveyance  was  a  mere  nommal,  and  not  an  actual  portion 
of  the  consideration. 

It  was  held  by  the  learned  Assistant  Yice-Chancellor  Sandford, 
in  Hayes  v,  Kershaw  (1  Sandf.  Ch.  K.  265),  that  "the  nominal 
consideration  of  one  dollar  (like  that  of  five  shillings  in  England), 
which  the  Courts  may  know  judicially  is  not  usually  paid,  is  not 
such  a  valuable  consideration  as  will  support  a  bargain  and  sale." 
In  Duvoll  V.  Wilson,  Ex'r  (9  Barb.  487),  it  was  held  by  the 
Supreme  Court,  sitting  in  the  seventh  judicial  district.  Judge 
Selden  delivering  the  opinion  of  the  Court,  that  when  the  Defen- 
dant's testator  had  given  a  deed  to  the  Plaintiffs,  his  grandchil- 
dren, expressed  to  be  in  consideration  of  $5  paid  and  the  tes- 
tator's affection  for  the  Plaintiffs,  and  in  which  deed  was  a  cov- 
enant against  incumbrances,  that,  inasmuch  as  the  deed  was  to  be 
deemed  a  voluntary  one,  for  natural  love  and  affection  merely, 
the  action  brought  to  compel  the  Defendant  to  pay  off  a  mort- 
gage would  not  lie,  for  want  of  a  sufficient  consideration  to  sup- 
port the  covenant. 

Although  it  is  not  necessary,  and  I  am  not  disposed  to  go  bo 
far  as  these  cases  have  gone,  and  hold  that  the  presumption  in 
cases  of  such  slight  money  consideration,  connected  with  the  con- 
sideration of  natural  love  and  affection,  is,  that  the  money  con- 
sideration is  merely  formal,  nor  to  go  out  of  the  deed  itself  for 
evidence  that  it  was  not  paid,  nor  intended  to  be,  yet  I  think  it 
is  competent,  when  the  whole  instrument  shows  it  to  have  been 
intended  as  a  nommal  consideration  merely,  to  ^ve  effect  to  such 
proof  and  to  the  intention  which  it  indicates. 

The  practice  to  insert  a  pecuniary  consideration  of  small  amount, 
in  gratuitous  conveyances,  which  nominal  sum  is  not  generally 
paid,  is,  as  the  learned^ counsel  for  the  Appellant  admits,  so  general 
that  it  may  almost  be  pronounced  universal.  In  some  cases  it  is 
necessary  to  the  validity  of  the  conveyance,  as  when  the  gratuity 
is  to  a  person  not  of  the  blood  of  the  donor.  In  other  cases 
it  is  unnecessary,  as  when  the  donee  is  a  near  blood  relative  of 
the  donor.  In  either  case,  if  the  conveyance  itself  shows  the 
intent  of  the  party  making  it  to  be  a  gratuitous  transfer  of  the 
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property,  the  statute  requires  that  such  intent  shall  prevail  over 
any  technical  rule  of  construction.  In  the  case  at  bar  the  Ap- 
pellwit's  counsel  invokes  the  rule  that  the  grantor  in  a  deed  is 
presumed  to  know  the  l^al  meaning  and  eflfect  of  the  legal  terms 
and  forms  used  therein,  and  from  it  insists  upon  the  inference 
that  the  grantor  in  this  deed  inserted  the  one  dollar  consideration 
to  indicate  his  intention  that  the  grant  should  not  be  considered 
wholly  a  gift.  It  would  be  very  difficult  to  overcome  this  ob- 
stacle to  the  construction  which  I  have  adopted,  if  the  answer 
was  not  found  in  the  deed  itself.  But  when  the  grantor  himself 
in  effect  declares,  that  he  did  not  use  the  formula  as  showing  an 
actual  consideration  and  indicating  a  purchase,  we  are  compelled 
to  disregard  the  technical  rule  of  construction,  and  take  the  fact 
as  thus  declared  to  us.  As  was  remained  by  the  learned  Judge 
Duer  in  Langdon  v.  Astor's  Ex'rs  (3  Duer,  555) :  "  Eules  of  con- 
struction may  still,  with  great  propriety,  be  invoked  to  aid  in  the 
discovery  of  a  doubtful  intention  ;  but  the  declared  will  of  the 
l^islature  will  be  set  aside  and  nullified  if  they  shall  be  per- 
mitted to  defeat  that  which  the  Court,  judging  from  the  whole 
instrument,  is  satisfied  corresponds  with  the  mind  of  the  parties." 

If,  then,  "the  provisions"  in  the  deed  of  settlement — the  entire 
property  thereby  conveyed,  is  an  advancement  out  of  the  estate 
of  the  grantor — a  mere  substitute  for  the  legacy  contained  in  the 
will,  I  do  not  understand  the  learned  counsel  for  the  Appellant 
to  deny — so  far  as  the  question  arises  out  of  the  terms  of  the  deed, 
and  irrespective  of  the  question  of  a  marriage  consideration — that 
it  must  be  deemed,  within  the  meaning  of  the  statute,  a  gift  to 
William  Samuel  Ward,  the  propositus. 

The  Appellant's  counsel  insist,  however,  that  still  it  is  not  a 
gift,  because,  independently  of  the  money  consideration  expressed 
in  the  deed,  there  was  another  actual  valuable  consideration  for  the 
conveyance,  to  wit,  that  of  marriage. 

That  is  not  a  consideration  expressed  in  the  deed,  and  conse- 
quently, whether  it  existed  and  operated  as  a  consideration,  is  a 
question  of  fact  arising  aliunde. 

The  referee  has  passed  upon  that  question  of  fact,  finding  ex* 
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plicitlj  that  there  was  no  such  consideration,  and  that  finding,  as 
the  case  stands  before  us,  is  conclusive. 

From  the  conclusion  at  which  I  have  arrived,  that  the  property 
came  to  "William  Samuel  Ward  by  gift  from  his  mother's  grand- 
father, it  necessarily  follows  that  the  estate  which  Samuel  Ward 
took  in  the  undivided  moiety  of  the  property  in  question  was  an 
estate  for  his  life  only ;  and  that  the  Plaintiff,  by  the  conveyances 
made  to  him,  acquired  no  greater  estate  therein. 

In  view  of  this  conclusion,  it  is  unnecessary  to  consider  the 
question  of  estoppel  discussed  upon  the  argument  arising  under 
the  various  judicial  proceedings  which  have  been  had  respecting 
these  lands. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Aifirmed. 

J  J.  BooEBs  and  Pobtee  not  voting. 

JOEL  TIFFANY, 
State  Eeporter. 
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DAVID  L.  GARDINER,  Appellant,  v.  JULIA  G.  TYLER  and 
HARRY  BEECKMAN,  Respondent. 

Receiver,  Compensation  of— Discretion  of  Supreme  Court 

The  Supreme  Court  has  authority  to  fix  upon  the  compensation  to  be  paid 
to  m  receiver  appointed  by  it  to  receive  and  apply  rents  pending  the  contro- 
verey  attending  the  probate  of  a  will 

A  receiver  is  an  officer  of  the  Court,  and  as  such,  in  the  absence  of  legisla- 
tion apon  the  subject,  the  Court  has  authority  to  determine  the  compensation 
to  be  paid. 

Paskeb,  J. — This  is  an  appeal  from  two  orders  of  the  Superior 
Conrt,  made  under  the  following  circumstances : 

The  action  was  brought  for  the  appointment  of  a  receiver  of  the 
rents  of  the  estate  of  Julianna  Qurdiner,  deceased,  pending  a  con- 
test before  the  surrogate  of  Richmond  county,  respecting  the  valid- 
ity of  her  allied  will,  the  probate  of  which  was  being  contested  by 
the  Plaintiff;  and  James  J.  Roosevelt  was  appointed  such  receiver, 
and  qualified  as  such. 

The  surrogate  having  decided  against  the  validity  of  the  will, 
and  refused  to  admit  it  to  probate,  an  appeal  was  taken  to  the 
Supreme  Court,  and  the  General  Term  in  the  second  district  re- 
versed the  decree  of  the  surrogate,  and  sent  the  case  back,  with 
the  direction  that  the  will  be  admitted  to  probate,  which  was 
accordingly  done. 

At  this  stage  in  the  proceedings,  a  motion  was  made  in  this 
suit  by  the  Defendants  to  dismiss  the  complaint  for  unreasonable 
neglect  of  the  Plaintiff  to  proceed  in  the  action,  whereupon  it 
was,  on  the  2d  day  of  June,  1866,  ordered  as  follows:  "That 
the  complaint  in  the  above-entitled  action  be,  and  the  same  is 
hereby  dismissed,  with  costs ;  and  that  all  orders  heretofore  granted 
as  provisional  remedies  herein  are  vacated  and  set  aside."  No 
further  judgment  appears  to  have  been  entered  in  the  action. 

After  the  above  order  was  made,  and  on  the  27th  of  November,. 
1866,  an  order  was  obtained  whereby  the  receiver  was  directed  to 
11 
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pass  his  accounts  before  a  referee  named,  and  to  pay  over  and 
apply  what  the  referee  should  certify  to  be  due  from  him  as  re- 
ceiver, to  the  satisfaction  and  payment  of  the  unpaid  taxes  which 
were  due,  and  a  lien  upon  the  real  estate  of  the  said  Julianna 
Gardiner,  deceased,  situate  in  the  city  of  New  York,  prior  to  her 
decease ;  and  that  he  transfer  and  deliver  to  the  Defendant,  Ju- 
lia G.  Tyler,  all  deeds,  leases,  and  property  which  may  have  come 
into  his  possession  as  such  receiver.  This  order,  it  appeared  by 
affidavits  on  the  part  of  the  Defendants,  was  entered  by  consent 
of  the  PlaintiflF,  given  in  open  Court,  though  not  so  stated  in  the 
order. 

The  referee  therein  named  proceeded  to  take  the  account,  and 
made  a  report  whereby  he  certified  as  remaining  in  the  hands  of 
the  receiver  the  sum  of  $3,416.72,  to  be  applied  to  the  payment  of 
taxes  as  directed  by  said  order.  In  the  statement  of  the  account, 
as  allowed,  are  several  items  of  credit  by  the  receiver  to  the  estate, 
of  rent  from  G.  Bradley,  of  which  the  following  is  a  specimen  : 
"  By  cash  from  G.  Bradley,  for  rent,  $1,300 ; "  and  among  the 
items  allowed  to  the  receiver  are  the  following :  "  To  cash  paid, 
sundry  taxable  costs,  charges,  and  disbursements,  including  attor- 
ney's fees,  &c.,  in  five  foreclosure  suits,  $125 ;  commissions  on 
$13,175.93,  at  5  per  cent.,  $658.79." 

The  Plaintiff  excepted  to  the  allowance  of  five  per  cent,  commis- 
sions upon  the  whole  amount  of  the  moneys  received  and  paid 
out ;  also  to  the  allowance  of  $125  costs  and  attorney's  fees  in 
five  foreclosure  suits,  and  claimed  that  disbursements  only  should 
have  been  allowed ;  also  "  that  the  referee  has  reported  the  sums 
received  for  rents  from  G.  Bradley,  when  he  should  have  reported 
the  sums  received  from  tenants,  instead  of  the  sums  received  for 
rents,  diminished  by  the  charges  of  said  Bradley." 

These  exceptions  were  heard  before  the  Court,  at  Special  Term, 
on  the  17th  of  January,  1867,  and  were  all  overruled,  except  that 
the  one  as  to  the  receiver's  commissions  is  so  far  allowed  that  the 
one-third  of  said  commissions  allowed  over  and  above  the  sum  of 
$251.75  (trust  $135)  was  deducted  from  the  commissions  charged, 
and  added  to  the  balance  certified  by  the  referee  as  in  the  hands 


Digitized  by  VjOOQ IC 


1867.]  GARDINBR  v.  TYLER.  163 

Opinion  by  Parkbr,  J. 

of  the  receiver,  and  the  report  was  in  all  other  respects  confirmed. 
From  this  order  of  the  Special  Term  an  appeal  was  taken  to  the 
General  Term,  and  the  order  was,  on  the  18th  of  April,  1867, 
affirmed. 

This  order  of  aflBrmance  is  one  of  the  orders  from  which  the 
Plaintiff  has  appealed  to  this  Conrt. 

In  the  controversy  respecting  the  will,  the  judgment  of  the 
Supreme  Court,  reversing  the  decision  of  the  surrogate,  was,  on 
appeal  to  this  CJourt,  on  the  2d  of  January,  1867,  reversed,  and 
tho^upon  the  Plaintiff  in  this  action  moved  the  Supreme  Court, 
at  Special  Term,  on  the  15th  of  March,  1867,  for  an  order  modi- 
fying the  order  of  November  27,  1866,  so  as  to  direct  the  receiver 
to  pay  the  balance  in  his  hands  to  this  Plaintiff,  instead  of  paying 
the  same  upon  the  taxes  in  said  former  order  specified. 

This  motion  was  denied,  and  from  the  order  denying  it  the 
Haintiff  appealed  to  the  General  Term,  where  the  order  was 
affirmed. 

This  order  of  affirmance  is  the  other  order  brought  here  by  the 
appeal. 

The  appeal  from  the  first-mentioned  order  brings  up  for  review 
the  exceptions  to  the  referee's  report  upon  the  accounting  of  the 
receiver. 

The  exception  stating  "  that  the  referee  has  reported  the  sums 
received  for  rents  from  G.  Bradley,  when  he  should  have  reported 
the  earns  received  fix>m  tenants,  instead  of  the  sums  received  for 
rents,  diminished  by  the  charges  of  said  Bradley,"  is  not  founded 
upon  any  fact  which  appears  from  the  papers  before  us. 

The  statement  in  the  account,  "  By  cash  from  G.  Bradley,  for 
rent,"  is  the  only  statement  of  fact  upon  the  subject,  and  the 
Intimate  inference  from  this  is  that  Bradley  was  the  tenant,  and 
not  the  middleman  implied  in  the  exception. 

This  exception  was,  therefore,  properly  overruled. 

In  r^ard  to  the  allowance  of  the  charges  in  the  receiver's 
account  of  $125,  for  taxable  costs,  &c.,  in  five  foreclosure  suits, 
the  exception  claiming  it  to  be  erroneous,  on  the  ground  that 
diBbnrsements  only  should  have  been  allowed,  assumes  that  the 
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receiver  acted  as  attorney  in  those  suits,  xmd  was  claiming  the 
costs  and  attorney's  fees  for  himself  as  such  attorney. 

There  is  nothing  to  show  that  such  was  the  fact,  but  the  infer- 
ence 18,  from  the  terms  of  the  charge,  that  he  paid  that  amount 
to  some  other  attorney,  for  his  services  as  such  in  the  suits.  It  is 
not  necessary,  therefore,  to  examine  the  question  whether  the 
charge  contains  anything  which  the  receiver  could  not  properly 
charge  if  he  performed  the  services  himself,  or  an  attorney  of  the 
Court.     This  exception  was  also  properly  overruled. 

The  five  per  cent,  allowed  by  the  referee,  as  commissions  upon 
the  amount  received  and  paid  out  by  the  receiver,  was  not  all 
allowed  by  the  Court,  and  yet  the  Appellant  complains  that  it 
was  not  reduced  to  the  rate  allowed  to  executors  and  administra- 
tors, which,  he  insists,  is  the  legal  rate  in  cases  of  this  kind  also. 

The  statute  does  not  fix  the  compensation  to  be  allowed  to  re- 
ceivers appointed  under  section  244  of  the  Code,  as  this  one  must 
have  been,  except  that  it  is  provided  in  the  said  section  (subdivi- 
sion 4)  that  receivers  of  the  property,  within  this  State,  of  foreign 
corporations,  shall  be  allowed  the  same  commissions  as  are  allowed 
by  law  to  the  trustees  of  the  estates  Of  absconding,  concealed,  and 
non-resident  debtors,  which  is  five  per  cent,  upon  the  whole  sum 
which  shall  have  come  into  their  hands  (2  E.  S.  §  31,  1st  ed.). 

Although  in  regard  to  the  compensation  of  trustees,  in  the 
absence  of  any  statutory  provision  therefor,  it  has  come  to  be  the 
settled  rule  of  the  Courts  to  allow  only  the  same  commissions  as 
the  statute  allows  to  executors  and  guardians  for  similar  services, 
I  do  not  think  the  rule  applicable  to  receivers  appointed  by  the 
Court,  in  actions  pending  therein.  "  A  receiver  is  an  officer  of 
the  Court,  and,  as  such,  in  the  absence  of  legislation,  the  Court 
has  the  authority  to  determine  his  compensation  (Magee  v, 
'Cowperthwaite,  10  Ala.  966 ;  Edwards  on  Receivers,  642).  Such 
is  tiie  established  nile  of  the  Court  of  Chancery  in  England, 
where  the  amount  of  compensation,  or  salary^  as  it  is  called, 
allowed  to  a  receiver,  is  often  left  to  the  master  to  fix  with  refer- 
ence to  the  trouble  and  labor  of  the  case  (Day  v.  Croft,  2  Beav. 
488^  Potts  .n,  Leighton,  15  Ves.  273).    I  do  not  find  that  the 
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ri^t  of  the  Court  to  fix  the  receiver's  compensation,  when  the 
statute  has  not  done  so,  is  denied  by  any  case  in  this  State ;  nor 
do  I  find  that  the  rate  of  compensation  fixed  by  the  statute  for 
executors  and  guardians,  has,  by  the  Courts,  been  applied  to 
receivers.  The  course  of  legislation  on  the  subject  indicates,  I 
think,  that  such  rate  does  not  apply ;  for  the  legislature  has  lim- 
ited the  compensation  of  receivers,  in  the  case  of  moneyed  insti- 
tutions, to  the  rate  allowed  by  law  to  executors  and  administra- 
tors (Sess.  Laws  1842,  chap.  3).  If  that  rule  applied  before, 
this  was  unnecessary,  and  the  application  of  it  to  that  class  of 
receivers  alone  implies  that  it  is  not  to  apply  to  any  other  class. 

If  the  Supreme  Court,  which  appointed  the  receiver  in  this 
case,  had  authority  to  determine  the  rate  of  his  compensation,  as 
I  think  it  had,  there  is  no  error  in  its. exercise,  and  no  error  in 
the  order  now  under  consideration.  In  regard  to  the  other  order, 
I  can  discover,  fi*om  the  papers  before  us,  no  good  reason  why  it 
should  be  reversed.  The  order  of  27th  November,  1866,  which 
the  Plaintiff  sought  to  modify,  directed  the  receiver  to  pay  over 
and  apply  the  moneys  in  his  hands  upon  the  unpaid  taxes  which 
were  due  and  a  lien  upon  the  real  estate  of  the  said  Julianna  Gar- 
din^,  situate  in  the  city  of  New  York,  prior  to  her  decease ; 
and  this  direction  was  made  by  consent  of  the  Plaintiff.  Now 
the  Plaintiff  asks  the  Court  to  modify  that  order,  and  direct  those 
moneys  to  be  paid  over  to  him ;  and  such  would  be  the  effect  of 
a  reversal  of  the  order  appealed  from.  The  parties  to  this  action 
are  the  heirs-at-law  of  the  said  Julianna  Gardiner,  deceased,  and 
no  facts  are  shown  why  the  Plaintiff,  one  of  them,  is  entitled  to 
these  rents  and  profits ;  nor  why  the  application  of  them  to  the 
arrears  of  taxes,  to  which  the  order  of  27th  November  devotes  them, 
is  not  a  perfectly  equitable  disposition  of  them  with  reference  to 
the  rights  of  all  parties.  Moreover,  it  is  shown  by  the  affidavits 
on  the  part  of  the  Defendants,  that  another  action  is  pending  in 
the  Supreme  Court,  involving  the  question  of  the  Plaintiff's  right 
to  them. 

Under  such  circumstances  the  Supreme  Court  was  right  in  re- 
fusing to  modiiy  the  order,  as  moved  for  by  the  Plaintiff. 
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The  orders  appealed  from  should  be  aflirmed,  with  $10  costs. 
All  concur. 
Order  affirmed. 

JOEL  TIFFANY, 

State  Keporter. 
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JOSEPH    BUENETT    et   al.,   Respondento,   v.   EDWARD 
PHALON  ET  AL.,  Appellants. 

TrcLde-mark — Infringement^  what — Injunction, 

Every  merchant  or  manufacturer  of  an  article  has  the  right  to  establish  for 
lus  own  exclusive  use  a  trade-mark,  which  becomes  his  property,  and  the 
Courts  will  protect  by  injunction  or  otherwise  his  use  of  the  same.  Any 
counterfeit  or  imitation  of  such  mark  calculated  to  impose  upon  the  public,  is 
an  infringement  of  such  mark,  and  will  be  prohibited  by  injunction. 

K  W.  Dodge  for  Appellants. 
John  Sherwood  for  Respondents. 

Davtes,  Ch.J. — This  action  was  brought  to  restrain  the  De- 
fendants from  manufacturing,  using,  selling,  or  in  any  manner 
disposing  of  a  compound  or  preparation  with  the  name  "  Ooco- 
ine,"  or  "  Cocoaine,''  printed  or  stamped  upon  the  bottles,  labels, 
wrappers,  covers,  or  packages  thereof;  also  from  using  the  word 
"Cocoaine"  or  "Cocoine"  upon  any  wrappers,  labels,  or  trade- 
marks, and  also  from  manufacturing,  selling,  or  oflFering  for  sale, 
any  preparation  or  compound  under  the  name  of  "  Cocoine  "  or 
"  Cocoaine ;"  and  also  from  imitating,  in  any  manner,  tlie  trade- 
mark "  Cocoaine ;"  and  that  Defendants  may  account  to  the 
Plaintiffi,  and  pay  over  to  them  the  profits  of  all  the  said  ma- 
terial sold  under  the  simulated  name  and  trade-mark  above  set 
forth. 

Upon  the  trial  by  the  Court,  without  a  jury,  the  following  facts 
were  found. 

1.  That  in  or  about  the  month  of  November,  1856,  the  Plain- 
tiflfe,  dru^ists  and  apothecaries,  compounded  from  cocoa-nut  oil, 
and  other  ingredients,  a  mixture  used  as  a  hair-wash,  for  which 
they  devised  as  their  trade-mark  a  name,  word,  device,  or  title 
never  before  used,  by  which  to  mark  their  said  compound,  to  wit, 
the  name  or  word  "  Cocoaine,"  and  that  they  published  the  same 
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very  extensively,  with  notice  that  they  had  adopted  said  name  or 
title  as  their  "  trade-mark,"  to  secure  Ihe  public  and  the  propri- 
etore  against  imposition,  and  that  all  unautliorized  use  of  this 
trade-mark  would  be  promptly  prosecuted ;  that  the  Plaintiff 
then  and  thereupon  introduced  their  said  compound  into  the  mar- 
ket, and  expended  a  sum  exceeding  ten  thousand  dollars  in  adver- 
tising, publishing,  and  introducing  the  same. 

2.  That  in  or  about  the  month  of  November,  1858,  the  Defend- 
ants, Edward  Phalon  and  Henry  L.  Phalon,  composing  the  firm 
of  Phalon  &  Son,  of  the  city  of  New  York,  hair-dressers  and 
perfumers,  commenced  the  preparation  and  sale  of  a  similar  com- 
pound, in  bottles  not  unlike  those  containing  the  Plaintiffs'  cona- 
pound,  and  with  labels  under  the  name  and  title  of  "  Cocoine," 
and  that  they  have  since  manufactured  and  sold  large  quantities 
thereof. 

3.  That  the  Defendants,  well  knowing  that  the  name,  word,  or 
title  of  "Cocoaine"  was,  and  for  a  considerable  time  had  been 
the  trade-mark  of  the  Plaintiffs,  with  the  wrongful  intention  of 
inducing  the  public  to  believe  that  the  compound  sold  by  them- 
selves under  the  name,  word,  or  title  of  "  Oocoine  "  was  that  of  the 
Plaintiffs ;  and  with  the  wrongfiil  intention  of  securing  to  them- 
selves the  benefit  of  the  skill,  labor,  and  expense  of  the  Plaintiffs, 
had  so  closely  imitated  and  used  the  aforesaid  trade-mark  of  the 
Plaintiffs  as  to  deceive  the  public  and  injure  and  endamage  the 
Plaintiffs.  That  the  word,  name,  title,  or  device  "  Cocoine"  is  a 
spurious  and  unlawful  imitation  by  the  Defendants  of  the  word, 
name,  title,  or  device  "  Cocoaine,"  the  aforesaid  trade-mark  of  the 
Plaintiffs. 

4.  That  there  was  no  evidence  to  support  the  Defendants' 
allegations  that  the  Plaintiffs  have  in  any  manner  committed  any 
fraud,  or  imposed  upon  the  public. 

5.  That  the  Plaintiffs  are  entitled  to  the  relief  demanded  in 
the  complaint,  that  the  Defendants  be  perpetually  enjoined  and 
restrained  from  the  further  imitation  and  use  of  the  aforesaid 
trade-mark  of  the  Plaintiffs,  and  that  the  damages  which  the 
Plaintiffs  had  sustained  they  were  entitled  to  recover. 
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Such  damages  having  been  ascertained,  judgment  was  rendered 
accordingly  for  the  Plaintiffs ;  and  on  an  appeal  to  the  General 
Term,  the  same  was  affirmed.  Upon  the  facts  found  by  the  Court, 
the  right  of  the  Plaintiffs  to  the  relief  granted  is  clear  and  indis- 
putable. The  Plaintiffs  have  adopted,  appropriated,  and  used  a 
certain  trade-mark.  This  has  become  their  property,  and,  for  its 
protection  from  invasion  or  use  by  others,  the  Plaintiffs  are  enti- 
tled to  invoke  the  aid  of  courts  of  justice. 

We  have  the  ascertained  facts  before  us,  that  the  Defendants 
are  using  a  spurious  and  unlawful  imitation  of  the  Plaintiffs'  trade- 
mark. This  they  cannot  be  permitted  to  do.  The  cases  in  the 
CJourts  of  this  State  have  firmly  established  this  doctrine  (Coats 
r.  Holbrook,  2  Sand.  Oh.  E.  586,  and  cases  there  cited ;  Taylor 
t.  Carpenter,  ib.  603;  same  case  in  Court  of  Errors,  ib.  611; 
Patridge  v,  Monck,  ib.  622;  Williams  v.  Johnson,  2  Bos.  6; 
Stokes  V.  Landgraff,  17  Barb.  608 ;  Wolfe  v.  Goulard,  18  How. 
Pr.  E.  64;  CTark  v.  Clark,  25  Barb.  76;  Brooklyn  White-Lead 
Co.  V.  Masury,  ib.  416). 

The  rule  is  nowhere  laid  down  with  more  clearness  and  accu- 
racy  than  by  Mr.  Justice  JDii^  in  his  elaborate  and  able  opinion^  ^^^  ^" 
in  the  case  of  the  Amoskeag  Manufacturing  Company  v.  Spear  (2 
Sand.  S.  C.  Eep.  599).  He  thus  says :  "  Every  manufacturer,  and 
every  merchant  for  whom  goods  are  manufactured,  has  an  unques- 
tionable right  to  distinguish  the  goods  that  he  manufacture  or 
sells  by  a  peculiar  mark  or  device,  in  order  that  they  may  be 
known  as  his  in  the  market  for  which  he  intends  them,  and  that 
he  may  thus  secure  the  profits  that  their  superior  repute  as  his 
may  be  the  means  of  gaining.  His  trade-mark  is  an  assurance 
to  the  public  of  the  quality  of  his  goods,  and  a  pledge  of  his 
own  integrity  in  their  manufacture  and  sale.  To  protect  him, 
therefore,  in  the  exclusive  use  of  the  mark  that  he  appropriates, 
is  not  only  the  evident  duty  of  a  Court,  as  an  act  of  justice,  but 
the  interests  of  the  public,  as  well  as  of  individuals,  require 
that  the  necessary  protection  shall  be  given."  Upon  the  facts 
proved  by  the  Court  on  the  trial  of  this  action — and  such  finding 
is  conclusive  upon  this  tribunal — the  judgment  of  the  Superior 
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Court  of  New  York  was  correct,  and  should  be  aflirmed,  with 

costs. 

All  concur. 

Afiirmed. 

JOEL  TIFFANY, 

State  Eeporter. 
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GEORGE  FAENHAM  et  al.,  Respondents,  v.  WILLIAM  M. 
MALLERY,  Appellant. 

Extcutors  can  enforce  Bond  to  pay  Mortgage  on  Testator's  Real  Estate. 

Where  a  party  has,  for  a  good  and  sufficient  consideration,  given  his  bond 
to  executors,  that  certain  parties  who  are  legally  bound  to  do  so  shall  pay  and 
discharge  a  mortgage  upon  the  real  estate  of  their  testator,  he  cannot,  on 
breach  of  the  condition  of  his  bond  and  suit  commenced  thereon,  object  to 
the  capacity  of  such  executors  to  sue  on  such  bond. 

The  form  of  the  judgment  against  such  obligee  should  be,  that  he  pay  and 
caose  to  be  cancelled  of  record,  the  mortgage,  within  a  time  specified,  and  in 
default,  that  he  pay  the  amount  due,  &c. 

George  T.  Spencer  for  Appellant. 
J,  U.  Dminny  for  Respondents. 

Davies,  Ch.J. — The  Plaintiffs'  claim  in  this  action  is  based 
upon  a  guarantee  of  a  bond  made  by  Laurence  Mallery  and  Hiram 
W.  Bostwick  to  the  Plaintiffs,  in  these  words : 

"  Know  all  men  by  these  presents  that  we,  Laurence  Mallery 
and  Hiram  W.  Bostwick,  of  Coming,  Steuben  county,  New  York, 
are  held  and  firmly  bonded  unto  George  Farnham  and  Henry 
Woraburgh,  both  of  Addison,  Steuben  county,  New  York,  execu- 
tors of  the  last  will  and  testament  of  William  "Womburgh,  deceased, 
late  of  Addison,  in  said  county  of  Steuben,  in  the  sum  of  seven 
thousand  dollars,  lawful  money  of  the  United  States  of  America, 
to  be  paid  to  the  said  George  Farnham  and  Henry  Womburgh,  • 
executors,  as  aforesaid,  the  survivors  or  survivor,  or  his  or  their 
assigns,  for  which  payment  well  and  truly  to  be  made  we  bind 
ourselves,  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Sealed  with  our  seals,  dated 
26th  day  of  June,  in  the  year  1834. 

"The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  Laurence  Mallery  and  Hiram  W.  Bostwick,  their  heirs, 
executors,  or  administrators,  shall  well  and  truly  pay  and  satisfy 
of  record,  or  cause  to  be  fully  paid  and  satisfied  of  record,  and 
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fully  discharge  a  certain  indenture  of  mortgage  made  and  exe- 
cuted on  the  sixth  day  of  September,  1831,  by  Eobert  Miller  to 
Isaac  Bronson,  then  of  the  city  of  New  York,  to  secure  the  pay- 
ment of  the  sum  of  three  thousand  five  hundred  dollars  and  interest, 
which  mortgage  is  on  the  lands  conveyed  to  said  William  Wom- 
burgh,  now  deceased,  by  the  said  Laurence  Mallery  and  his  wife, 
by  deed  bearing  date  the  26th  day  of  January,  in  the  year  1847, 
which  lands  are  situated  in  the  town  of  Big  Flatts,  Chemung 
county,  New  York,  and  which  mortgage  is  duly  recorded  in  Che- 
mung county  clerk's  office,  and  which  is  to  be  paid,  satisfied,  and 
discharged  by  the  above-bounden  Laurence  Mallery  and  Hiram 
W.  Bostwick,  as  follows,  viz. : 

"  One  thousand  dollars  and  all  of  the  interest  on  said  $3,500  due 
on  the  first  day  of  July,  1855,  and  all  that  shall  remain  unpaid, 
after  making  the  said  payment,  on  the  first  day  of  July,  1855,  as 
aforesaid,  of  the  said  sum  of  $3,500,  together  with  all  the  interest 
thereon,  shall  be  fully  paid  on  the  first  day  of  July,  1856,  and 
the  mortgage  shall  be  fully  satisfied  and  discharged  on  the  same 
first  day  of  July,  1856,  so  that  it  shall  be  no  longer  a  lien  or  en- 
cumbrance on  said  lands,  nor  of  any  force  or  eflfect,  without  fraud 
or  delay,  tten  the  preceding  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue." 

The  Defendant,  "William  M.  Mallery,  on  the  26th  day  of  June, 
1854,  did  make,  execute,  and  deliver  to  the  Plaintiflfe,  as  executors, 
as  aforesaid,  his  written  guarantee  of  said  bond  or  obligation,  and 
which  was  annexed  to  said  bond,  and  is  in  these  words : 

"  For  and  in  consideration  of  the  sum  of  one  dollar  to  me  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  I  do 
hereby  become  surety  for  the  punctual  payment  of  all  moneys, 
and  full  performance  of  all  of  the  conditions  and  covenants  in 
the  annexed  bond  mentioned,  to  be  paid,  done,  and  performed  by 
Laurence  Mallery  and  Hiram  "W.  Bostwick,  and  if  any  default 
shall  be  made  by  them,  or  if  they  shall  refuse  or  neglect  to  fully 
pay  or  fulfil  all  or  any  of  the  payments,  or  perform  all  or  any  of 
the  conditions  mentioned  in  said  bond,  at  any  time,  I  hereby 
agi'ee  to  pay  and  fully  satisfy  and  discharge  the  mortgage  men- 
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tioned  in  said  bond,  and  fully  perform  in  every  respect  all  of  the 
agreements  and  conditions  mentioned  in  said  bond,  and  at  and 
within  the  time  therein  stated." 

The  complaint  averred  that  on  or  about  the  26th  day  of  Janu- 
ary, 1847,  the  said  Laurence  Mallery  sold  and  conveyed  to  the  said 
William  Wombui^h,  by  a  warranty  deed  of  that  date,  certain 
pieces  and  parcels  of  land  therein  described.  That  before  said 
sale  and  conveyance,  to  wit,  on  or  about  the  6th  day  of  Septem- 
ber, 1831,  one  Kobert  Miller,  who  was  at  that  time  the  owner  of 
said  lands,  executed  and  delivered  to  Isaac  Bronson  a  mortgage 
upon  said  lands  to  secure  the  payment  to  said  Bronson  of  the  sum 
of  $3,500,  which  mortgage  was,  at  the  time  of  the  sale  and  con- 
ve)'ance  aforesaid,  a  subsisting  and  valid  lien  and  incumbrance 
upon  the  said  land.  That  said  Lam^ence  Mallery,  at  the  time  of 
the  sale  and  conveyance  aforesaid,  promised  and  agreed  with  the 
said  William  Womburgh  that  he  would,  within  six  months  there- 
after, pay,  satisfy,  and  cause  to  be  discharged  of  record  the  said 
mortgage. 

That  in  consideration  of  the  sale  and  conveyance  aforesaid,  and 
the  promise  or  agreement  aforesaid,  made  by  the  said  Laurence  Mal- 
lery to  pay,  satisfy,  and  discharge  of  record  as  aforesaid  the  said 
mortgage,  the  said  William  Womburgh  paid  to  the  said  Laurence 
Mallery  about  the  su9i  of  $11,000.  That  the  said  William  Wom- 
burgh died  on  or  about  the  21st  day  of  May,  1853,  leaving  a  will, 
wherein  and  whereby  he  appointed  these  Plaintiffs  executors  of  his 
last  will  and  testament,  who  did,  before  the  making  of  the  said 
bond  or  writing  obligatory,  by  said  Laurence  Mallery  and  Bost- 
wick,  above  set  forth,  duly  qualify  and  enter  upon  the  dis- 
charge of  the  duties  of  executors  of  said  last  will  and  testament. 
That  the  said  Laurence  Mallery  had  neglected  to  pay,  satisfy,  or 
discharge  the  mortgage  aforesaid,  and  that  the  same  still  remained 
a  valid  and  subsisting  lien  and  incumbrance  upon  the  lands  afore- 
said, at  the  time  of  the  making  of  the  said  bond  or  writing  obli- 
gatory. The  complaint  further  averred  that  said  Laurence  Mal- 
lery and  Bostwick,  for  the  purpose  of  securing  to  these  executors,  as 
aforesaid,  the  payment,  satisfaction,  and  discharge  of  the  mortgage 
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aforesaid,  which  still  remained  a  lien  and  incumbrance  aforesaid, 
and  for  a  valuable  consideration,  made,  executed,  and  delivered  to 
said  Plaintiffs  said  bond  or  writing  obligatory.  The  complaint 
also  averred,  that  for  the  pui^pose  of  securing  the  punctual  payment 
of  all  the  moneys,  and  the  performance  of  all  the  conditions  and 
covenants  mentioned  in  said  bond,  by  said  Laurence  Mallery  and 
Bostwick,  the  said  Defendant  made,  executed,  and  delivered  to 
them  the  written  guarantee  therein  set  forth,  and  which  has  been 
already  described. 

The  said  complaint  further  averred  that  the  said  Laurence  Mal- 
lery and  said  Bostwick  had  not,  nor  had  either  of  them,  paid,  or 
caused  to  be  paid,  or  satisfied  of  record,  the  said  mortgage,  or  any 
part  thereof ;  nor  had  the  said  Defendant  Mallery  paid,  or  caused 
to  be  paid,  or  satisfied  of  record  the  mortgage  aforesaid,  although 
often  requested  so  to  do,  but  that  the  same  still  remained  a  valid 
and  subsisting  lien  and  incumbrance  upon  the  land  aforesaid. 

Wherefore  the  Plaintiffs  demanded  judgment  that  the  Defend- 
ant pay  and  satisfy,  or  cause  to  be  paid  and  satisfied  of  record, 
the  mortgage  aforesaid,  or  that  he  be  adjudged  to  pay  the  Plain- 
tifls  the  sum  of  $7,000,  or  so  much  as  may  be  sufficient  to  pay 
and  satisfy  of  record  the  mortgage  aforesaid,  or  such  other  relief 
and  judgment  as  the  Court  should  see  fit  to  grant. 

To  this  complaint  the  Defendant  demurred,  and  assigned  the 
following  causes  of  demurrer. 

1.  That  it  does  not  appear  by  the  complaint  that  the  Plaintiffs 
have  legal  capacity  to  sue  as  executors. 

2.  That  there  is  a  defect  of  parties  in  this,  that  the  said  Isaac 
Bronson  is  a  necessary  party,  and  is  not  made  a  party  Plaintiff 
herein. 

3.  That  there  is  a  defect  of  parties,  iu  that  the  said  Robert 
Miller  is  a  necessary  and  proper  party,  and  is  not  made  a  party 
Defendant  herein. 

4.  That  there  is  a  defect  of  parties,  in  that  the  said  Laurence 
Mallery  is  a  necessary  and  proper  party  Defendant,  and  is  not 
made  a  party  Defendant  herein. 

5.  That  there  is  a  defect  of  parties,  in  that  said  Bostwick  is  a 
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necessary  and  proper  party  Defendant,  and  is  not  made  a  party 
Defendant  herein. 

6.  That  said  complaint  do^  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

7.  That  it  appears  by  the  said  complaints  that  the  Plaintiffi 
are  not  entitled  to  the  relief  therein  demanded. 

8.  That  it  does  not  appear  in  or  by  said  complaint  that  letters 
testamentary  or  of  administration  have  been  issued  to  the  Plain- 
tiffs, or  at  what  time,  or  by  what  Court  or  authority. 

9.  That  it  does  not  appear  in  or  by  said  complaint  that  the 
Plaintiff,  at  the  time  of  the  commencement  of  the  action,  or  at 
any  other  time,  had  any  estate  or  interest  in  the  lands  upon  which 
said  mortgage  was  a  lien  or  incumbrance,  or  that  the  Plaintiffs 
were  in  any  way  injured  or  prejudiced  by  the  existence  of  said 
lien  or  incumbrance. 

10.  That  it  does  not  appear  in  or  by  said  complaint  that  the 
Defendant  has  had  any  notice  of  any  breach  of  any  of  the  condi- 
tions of  the  bond  set  forth  in  the  complaint,  of  the  refusal  or  neglect 
of  the  obligors  therein  to  pay  or  fulfil  all  or  any  of  the  pay- 
ments, or  perform  all  or  any  of  the  conditions  mentioned  in  said 
bond. 

11.  There  is  no  sufficient  breach  of  any  of  the  conditions  of 
said  bond  set  forth  in  the  complaint  alleged  therein. 

12.  There  is  no  sufficient  breach  of  the  agreement  of  the 
Defendant  stated  or  alleged  in  said  complaint. 

Judgment  was  given  for  the  Plaintiffs,  overruling  said  demurrer 
at  Special  Term,  unless  the  Defendant,  within  thirty  days,  should 
answer  on  payment  of  costs.  Said  order,  on  appeal,  was  affirmed 
at  General  Term. 

The  cause  coming  on  again  to  be  heard  at  Special  Term,  judg- 
ment was  again  rendered  for  Plaintiffs  for  the  amount  then  due 
upon  the  said  bond  and  mortgage,  amounting  to  the  sum  of 
$3,686.47,  and  the  costs  of  this  action.  And,  upon  appeal  to  the 
General  Term,  said  judgment  was  affirmed,  and  the  Defendant 
now  appeals  to  this  C3ourt 

The  Supreme  Court  correctly  held  that  the  grounds  assigned 
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in  the  demurrer  interposed  by  the  Defendant  presented  no  obstacle 
to  the  Plaintiffs'  recovery. 

The  engagement  or  contract  of  the  Defendant  with  these  Plain- 
tifls  was  absolute,  that  in  the  event  Laurence  Malleiy  and  Bost- 
wick  should  fail  in  the  performance  of  their  covenants,  then  the 
Defendant  agreed  to  pay  and  fully  satisfy  and  discharge  the  said 
mortgage  to  Isaac  Bronson,  and  fully  perform  in  every  respect  all 
the  covenants  and  agreements  contained  in  the  bond  of  Laurence 
Mallery  and  Bostwick,  on  their  part  to  be  done  and  performed. 

The  prayer  of  the  complaint  was  that  the  Defendant  should 
pay  and  satisfy,  or  cause  to  be  paid  and  satisfied,  the  said  mortgage 
to  Isaac  Bronson,  or  should  be  adjudged  to  pay  to  the  Plaintiffs  a 
sum  sufficient  to  pay  and  satisfy  of  record  the  said  mortgage. 

As  already  observed,  the  judgment  of  the  Supreme  Court  is 
that  the  Defendant  should  pay  absolutely  to  the  Plaintiffs  the 
amount  of  the  said  judgment.  In  this  I  incline  to  think  that 
Court  erred,  and  that  the  judgment  should  have  been  that  the 
Defendant  should  pay  and  satisfy,  or  cause  to  be  paid  and  satis- 
fied of  record,  the  said  mortgage  to  Isaac  Bronson,  within  thirty 
days  from  the  date  of  said  judgment,  or,  in  the  event  of  his  not 
doing  so,  then  that  he  pay  to  the  Plaintiffs  the  amount'  of  the  said 
judgment. 

With  this  modification,  I  am  for  the  affirmance  of  the  judg- 
ment, with  costs. 

BocKEs,  J. — This  is  an  appeal  from  a  judgment  of  the  Supreme 
Court,  in  favor  of  the  Plaintiffs,  on  demurrer  to  the  complaint. 

The  case  made  by  the  complaint  is  as  follows :  Laurence  Mal- 
lery owned  lands,  on  which  there  was  a  mortgage  lien  of  $3,600. 

He  sold  and  conveyed  the  lands  to  William  Womburgh,  by 
warranty  deed,  and  agreed  with  the  latter  to  assume,  pay  off,  and 
discharge  the  mortgage.  Womburgh  died,  and  the  Plaintiffs 
were  appointed  his  executors.  For  the  purpose  of  securing  per- 
formance of  the  agreement,  to  satisfy  the  mortgage,  Mallery,  with 
Hjram  W.  Bostwick  as  his  surety,  made  a  bond  to  Womburgh's 
executors,  in  the  penal  sumof  $7,000,  conditioned  that  they  would 
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satisfy  and  discbarge  the  mortgage  by  instabnents — the  last  one 
to  be  paid  on  the  1st  July,  1856. 

The  Defendant,  thereupon,  and  by  a  separate  instrument,  under 
seal,  became  surety  for  Mallery  and  Bostwick,  and  agreed  that  in 
case  they  should  neglect  or  refuse  to  fulfil  the  condition  of  the 
bond,  be  would  perform  it  according  to  its  terms. 

All  the  parties  having  omitted  performance  of  the  condition, 
this  action  was  instituted  to  enforce  the  Defendant's  obligation. 

The  facts  above  recited  are  all  alleged  in  the  complaint,  and 
very  manifestly  show  a  good  cause  of  action. 

The  case,  briefly  stated,  is  this :  The  Defendant  covenanted  and 
agreed  with  the  Plaintiffs  that  Mallery  and  Bostwick  should  satisfy 
and  discharge  the  mortgage.  They  omitted  so  to  do,  as  did  also 
the  Defendant ;  the  latter  was,  consequently,  in  default  on  his 
agreement. 

The  Supreme  Court  was  veiy  clearly  right  in  giving  judgment 
for  the  Plaintiffs  on  the  demurrer. 

Kor  was  the  complaint  open  to  any  technical  or  formal  objec- 
tion as  a  pleading. 

The  Plaintiffs  were  authorized  to  maintain  the  action  as 
executors.  It  is  averred  that  William  Womburgh  was  dead,  and 
that  they  had  been  duly  appointed  the  executors  of  his  will  and 
testament ;  and  it  also  appears  that  the  bond  and  instrument  of 
suretyship  were  made  to  them  as  such  executors.  The  Defend- 
ant, having  made  the  agreement  with  them  as  executors,  is  estop- 
ped from  denying  their  right  to  bring  the  action  in  their  repre- 
sentative capacity ;  and  it  must  be  assumed,  too,  that  they  have 
an  interest  in  the  enforcement  of  the  agreement.  The  Defend- 
ant, by  his  agreement,  was  under  personal  engagement  to  them 
as  executors ;  and  having  broken  his  covenant  with  them,  they 
oould  enforce  his  liability. 

The  only  difficulty  in  the  case  is  in  the  form  of  the  judg- 
ment. 

The    judgment,  as  entered,  is    absolute — that   the  Plaintiflfe 
recover  the  amount  remaining  unpaid  on  the  mortgage,  to  wit, 
$3,686.47.  with  interest  from  October  4,  1858. 
12 
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There  is  no  secoritj  that  the  Plaintiffs  will  appropriate  the 
recovery  to  the  payment  of  the  mortgage  debt. 

If  collected  by  them,  they  may  refuse,  or  become  onable  to 
satisfy  the  debt  with  the  money,  and  leave  the  bond  to  be  enforced 
against  the  obligor. 

There  should  be  a  provision  in  the  judgment  to  meet  this  con- 
tingency. 

If  the  executors  had,  in  fact,  paid  off  the  debt  and  satisfied  the 
lien,  there  would  then  be  no  difficulty ;  their  recovery  should  then 
be  absolute  for  the  amount  paid. 

But  this  they  have  not  done.  They  have  yet  suffered  no  dam- 
age, and  the  action  is  brought  with  a  view  to  protect  them  (and 
those  interested  through  them  in  having  the  agreement  fulfilled) 
from  injury. 

The  action  is  for  a  specific  performance  of  personal  covenants 
— a  specific  performance  of  an  agreement  of  indemnity. 

There  was  no  difficulty,  consequently,  in  so  framing  the  judg- 
ment or  decree  as  to  meet  the  requirements  of  the  case,  and  pro- 
tect the  rights  of  all  interested  in  the  subject-matter  of  the  action, 
although  not  parties. 

The  judgment  should  have  been  to  the  effect  that  the  Defend- 
ant specifically  perform  his  covenant  and  agreement,  by  satisfying 
and  discharging  the  mortgage  within  a  time  to  be  specified,  or,  in 
default  thereof,  the  Plaintiflfe  recover  judgment  against  him  for 
the  sum  remaining  unpaid  on  the  mortgage ;  that  judgment  be 
forthwith  docketed  against  him  for  such  amount,  to  stand  as  se- 
curity and  to  be  enforced  by  execution,  in  case  of  his  neglect  to 
satisfy  and  discharge  the  mortgage  within  the  time  specified ;  that, 
in  case  of  sale  or  collection  under  execution,  the  sheriff  bring  tlie 
amount  collected  into  Court  to  abide  its  order,  and  that  the  Plaintifife 
be  at  liberty  to  apply  to  the  Court  for  further  relief,  if  necessary. 
Also,  that  the  Plaintiffs  recover  the  costs  and  disbursements  of 
the  action. 

This,  in  my  judgment,  should  have  been  the  form  of  the  decree. 

I  am  therefore  of  the  opinion  that  the  judgment  of  the  Supreme 
Court  in  favor  of  the  Plain tifife,  on  the  demurrer  to  the  complaint, 
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should  be  aflSrmed,  with  costs,  but  with  a  modification  of  the  de- 
tails in  accordance  with  the  above  suggestions.  And  in  my  judg- 
ment the  Defendant  should  be  charged  with  the  costs  on  the 
appeal  to  this  Court.     The  litigation  is  without  excuse  on  his  part. 

His  agreement  was  clear  and  specific,  and,  for  aught  that  ap- 
pears, was  fairly  and  understandingly  entered  into. 

It  should  have  been  faithfully  performed. 

The  modification  now  suggested  is  formal  merely,  and  is  to 
meet  a  contingency  which  may  arise  in  case  of  justification  by 
him  in  his  unfiedthfulness.  He  should  therefore  reap  no  benefit 
from  it. 

The  judgment  against  him  is  in  effect  affirmed ;  and  it  should, 
as  I  think,  be  with  costs  of  appeal. 

On  consultation,  the  judgment  was  modified  in  accordance  with 
opinion  of  DAvnra,  Ch.  J. 

JOEL  TIFFANY, 
State  Reporter. 
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NATHANIEL  HAYWAKD,  Appellant,  v.  THE  LIVER 
POOL  AND  LONDON  FIRE  AND  LIFE  INSURANCE 
COMPANY,  Respondents. 

Insurance — Loss  by  Fire  occasioned  by  Explosion — Steam-engine. 

In  a  policy  of  insurance  upon  a  building  in  which  there  is  a  steam-engine,  a 
clause  exempting  the  company  from  liability,  when  the  loss  by  fire  is  occa- 
sioned by  any  explosion,  must  be  construed  as  applicable  to  an  explosion  of  the 
engine  within  the  building,  as  well  as  to  the  explosions  of  any  kind  without 
the  building ;  and  the  fact  that  an  extra  premium  was  paid  on  account  of  the 
increased  risk  from  the  engine  within  the  building  does  not  change  the 
construction. 

Parker,  J. — The  provision  in  the  policy,  that  the  company  will 
not  be  liable  to  make  good  any  loss  or  damage  by  fire,  which  shall 
happen  or  arise  by  any  explosion,  repeated  in  the  conditions 
appended,  and  referred  to  in  the  policy,  must,  I  think,  be  taken 
to  include  an  explosion  of  the  steam-engine  insured,  as  well  as 
any  external  explosion. 

There  is  no  inconsistency  in  such  construction  with  the  fact 
that  the  engine  itself  was  insured  against  fire.  The  company 
might  well  say :  We  will  insure  your  factory,  engine  included, 
against  fire  produced  from  every  cause,  except  an  explosion  of  the 
engine.  So  far  from  there  being  any  inconsistency  in  this,  it  is 
impossible  to  say  that  it  was  not  a  wise  and  reasonable  provi- 
sion, intended  to  induce  carefulness  in  the  management  of  the 
engine,  and  to  refuse  the  risk  of  carelessness  in  its  use.  It  is  said 
the  Defendant  has  been  paid  an  extra  price  for  the  risk  caused  by 
the  engine.  Still,  the  exception  in  the  risk  of  its  explosion  is  not 
inconsistent  with  that  fact.  Undoubtedly  the  use  of  a  steam- 
engine,  and  without  respect  to  its  liability  to  explode,  increases 
the  hazard  of  loss  by  fire  to  a  building  in  various  ways,  which 
sufficiently  accounts  for  the  extra  charge  for  insurance,  where  one 
is  used.  In  the  case  of  Harper  v.  The  Albany  Mutual  Ins.  Co. 
(lY  N.  Y.  R.  194),  relied  upon  bj'^  the  Defendants,  the  doctrine 
affirmed  was,  that  in  construing  a  policy  of  insurance,  the  intent 
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of  the  parties  is  to  be  gathered  from  both  the  written  and  printed 
portions,  and  effect  given  to  both,  so  far  as  can  be  ;  but  in  case  of 
repugnancy  between  them,  the  written  part  shall  prevail  over  the 
printed  part ;  and  the  principle  was  illustrated  by  the  learned 
judge  who  gave  the  opinion  of  the  Court,  in  the  following  man- 
ner :  "  "When  the  insurance  is  directly  upon  the  stock  in  trade,  as, 
for  example,  in  the  business  of  manufacturing  and  sale  of  cam- 
phene,  to  hold  that  a  general  printed  prohibition  (contained  in 
every  policy  of  insurance)  against  keeping  or  using  it,  unless  per- 
mission be  specially  given  and  endorsed  upon  the  policy,  would 
have  the  effect  to  jiullity  its  direct  and  positive  stipulations,  would 
be  preposterous." 

The  case  at  bar  is  very  different  from  that  of  Harper  v.  The 
Albany  Mutual  Insurance  Co. ;  and  as  we  have  seen  that  there  is  no 
repugnancy  between  the  insurance  of  the  engine  against  loss  by 
fire  and  the  exception  of  loss  and  damage  by  fire  occasioned  by 
the  explosion  of  the  engine,  it  is  not  within  the  principle  of  that 
case. 

The  inquiiy  always  is,  is  there  between  the  exception  and  the 
scope  of  the  undertaking  in  the  policy  any  repugnancy  ?  If  not, 
in  construing  the  policy  the  intent  of  the  parties  is  to  be  gath- 
ered from  both  the  written  and  printed  portions,  and  effect  given 
to  both,  according  to  the  ordinary  rules  of  construing  written  con- 
tents. 

I  am  of  the  opinion  that  the  judgment  of  the  Supreme  Court 
is  right,  and  should  be  aflBrmed. 
All  concur. 
Affirmed. 

JOEL  TIFFANY, 
State  Eeporter. 
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JOHN  McClelland,  Eespondent,  v.  geoege  eemsen, 

Sheriff  of  Kings  County,  Appellant. 

Partnership — Any  Partner  may  secure  Creditor. 

Either  member  of  a  firm  has  a  right  to  secure  a  creditor  thereof  by  a  trans- 
fer of  partnership  property,  or  to  give  a  chattel  mortgage  for  that  purpose. 

Appeal  from  Supreme  Court.  The  action  was  for  trespass  in 
seizing  goods  of  the  Plaintiff.  The  Defendant  claimed  to  justify 
under  a  judgment  and  execution  in  favor  of  William  F.  Howe, 
against  William  McClelland  and  Elizabeth  Hasluck,  alleging  the 
property  seized  belonged  to  one  or  both  of  the  Defendants  in  the 
execution. 

The  cause  was  tried  at  the  Kings  Circuit,  before  Mr.  Justice 
Lott,  and  resulted  in  a  verdict  for  the  Plaintiff  of  $394.55. 

It  appeared  on  the  trial  that,  on  the  1st  of  February,  1860,  or 
prior  thereto,  Elizabeth  Hasluck,  a  married  woman,  formed  a 
partnership  with  William  McClelland,  in  the  liquor  business,  in 
Brooklyn,  and  that  they  conducted  it  in  the  firm-name  of  William 
McClelland  &  Co.  On  the  2d  of  June,  1860,  they  were  indebted 
to  the  Plaintiff,  John  McClelland,  in  the  sum  of  $357,  for  liquor 
and  cigars  sold  and  delivered  to  the  firm. 

On  that  day  William  McClelland,  in  the  name  of  the  firm,  ex^ 
cuted  an  instrument  transferring  to  John  McClelland  the  goods 
and  other  property  of  the  firm,  upon  the  trust  that  he  should  con- 
vert the  same  into  cash,  and,  after  satisfying  this  debt  of  $357, 
with  interest,  and  the  charges  and  expenses  incident  to  the  assign- 
ment, should  pay  over  the  balance  of  the  net  proceeds  to  the  firm. 
Attached  to  the  instrument  was  the  bill,  the  payment  of  which 
it  was  intended  to  secure.  Some  weeks  afterward,  the  bill  re- 
maining unpaid,  the  Plaintiff  went  to  the  store,  demanded  and 
received  possession  of  the  goods,  and  locked  them  up.  Subse- 
quently, an  execution  was  delivered  to  the  Defendant,  who  seized 
the  property  as  that  of  the  assignors.  The  judgment  under  which 
it  was  issued  was  confessed  by  Mrs.  Hasluck,  and  she  assumed  to 
confess  it  for  McClelland  as  well  as  herself. 
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The  judge  held  that  the  assignor  was  not  justified,  and  directed 
a  verdict  for  the  Plaintiff,  to  which  the  Defendant  excepted. 

This  decision  was  sustained  at  General  Term,  in  the  Second 
Judicial  District,  and  the  Defendant  appealed  to  this  Court. 

jr.  jPI  Warinff  for  Appellant. 
James  Troy  for  Respondent. 

Porter,  J. — ^It  was  the  right  of  either  member  of  the  firm  to 
secure  the  Plaintiff,  as  one  of  its  creditors,  by  a  transfer  of  part- 
nership property  (Mabbett  v.  White,  2  Kern  an,  443 ;  Graser  v. 
Stellwagen,  25  K  Y.  315). 

The  assignment,  in  this  instance,  was  in  the  nature  of  a  mort- 
gage. It  did  not  divest  the  entire  title,  but  left  a  residuary  inter- 
est in  the  assignors,  which  could  be  reached  by  their  other  credi- 
tors. Its  primary  purpose  was  to  secure  the  payment  of  the  debt, 
and  the  trust  to  account  for  the  surplus  was  purely  incidental. 
Such  a  trust  is  not  within  the  condemnation  of  the  statute,  and 
snch  a  reservation  is  not  unlawful  (Leitch  v.  Hollister,  4  Comstock, 
211 ;  Curtis  t\  Leavitt,  15  New  York,  141 ;  Dunham  v.  Whitehead, 
21  id.  131.) 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

Gbovee,  J. — ^No  grounds  were  stated  upon  which  the  motion  for 
nonsuit  was  made.  Hence  no  question  arising  upon  that  motion 
can  be  entertained  in  this  Court.  Nothing  was  lost  by  the  omis- 
sion, as  the  only  possible  grounds  were,  that  one  partner  could  not 
dispose  of  the  entire  stock  of  the  firm  to  secure  or  pay  a  debt ;  and 
that  the  transfer  to  the  Plaintiff  was  fraudulent  and  void  on  its 
face. 

The  first  of  these  questions  was  decided  by  this  Court  against 
the  Defendant  in  Mabbett  v.  White  (2  Kern.  443),  and  the  last  in 
Leitch  V.  Hollister  et  al.  (4  Com.  211). 

All  the  judges  concurring. 


Judgment  affirmed. 


JOEL  TIFFANY, 

State  Eeporter. 
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CHARLES  FREDERICK  RUSSELL,  Appellant,  v.  WIL- 
LIAM  H.  RUSSELL  and  Others,  Respondents. 

Will— Executor — Trustee — Power  to  seU  Real  Estate, 

Where  the  testator  bequeathed  and  devised  all  his  estate  to  his  wife  during 
her  life,  or  widowhood,  with  remainder  to  his  four  children,  and  afterwards 
by  codicil  authorized  his  wife  to  sell  and  dispose  of  his  real  and  personal 
estate,  or  any  part  of  it,  as  she  should  deem  most  expedient  for  the  best  in- 
terest of  all  his  legatees,  held,  that  this  did  not  authorize  her  to  deed  certain 
real  estate  to  one  of  the  children,  in  payment  of  a  debt  due  him  from  tho 
estate. 

Laban  Russell,  the  father  of  the  Plaintiff,  and  of  the  Defend- 
ants William  II.  Russell,  Mary  Ann  Jewett,  and  Laban  G. 
Russell,  departed  this  life  in  the  month  of  September,  1842, 
seized  and  possessed  of  real  estate  in  the  town  of  Rye,  in  West- 
chester county. 

He  had  previously  made  a  will,  dated  18th  April,  1833,  by 
which  he  gave  all  his  estate  to  his  wife  during  her  life  or 
widowhood,  with  remainder  to  his  said  children,  and,  in  case 
of  the  death  of  either,  to  his  or  her  issue,  and  appointed  his 
wife  and  his  son,  William  H.  Russell,  executors. 

Subsequently,  and  on  the  6th  of  September,  1842,  he  made  a 
codicil  to  his  will,  by  which  he  gave  the  following  direction :  "  I 
do  hereby  will  and  direct  that  my  said  beloved  wife  Mary,  my 
executrix  in  my  said  last  will  and  testament  named,  shall  have 
full  power  and  sole  authority,  at  any  and  at  all  times,  in  her  dis- 
cretion, to  sell  and  dispose  of  my  said  real  and  personal  estate,  or 
any  part  thereof,  at  public  or  private  sale,  as  she  shall  deem  most 
expedient  and  for  the  best  interest  of  all  my  legatees  in  my  said 
last  will  and  testament  named,  giving  and  granting  my  said  execu- 
trix full  power  to  convey  the  same,  by  deed  or  otherwise,  as  she 
may  be  advised  is  most  effectual  and  correct  to  vest  the  title  to 
the  same  in  the  purchaser  or  purchasers  thereof." 

The  said  will  and  codicil  were  proved  before  the  surrogate  of 
Westchester  county  on  the  14th  day  of  November,  1842,  and 
letters  testamentary  thereon  were  on  the  same  day  granted  to  Mary 
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Eussell  alone,  who,  thereupon,  assumed   the  execution  of  said 
will  and  codicil. 

On  the  9th  of  March,  1843,  the  said  Mary  Eussell  made  and 
executed  a  deed  to  her  son  William  H.  Eussell,  who,  at  that  time, 
although  named  as  executor  with  her  in  the  will,  had  not  qualified 
or  acted  as  such,  by  which  she  conveyed  to  him  a  piece  of  the 
land  at  Eye,  of  which  the  testator  died  seized,  containing  fifteen 
acres  of  land,  more  or  less. 

Tlie  consideration  expressed  in  the  deed  was  $3,000,  and  con- 
sisted, as  found  by  the  Justice  who  tried  the  issues  in  the  action, 
"of  moneys  to  that  (and  a  greater)  amount  due  to  the  said  William 
H.  Eussell  from  the  said  testator  at  the  time  of  his  decease, 
which  remained  unpaid  at  the  time  of  the  execution  of  the  said 
deed,  and  the  claims  for  which  have  not  been  barred  under  the 
Statute  of  Limitations,  and  was  applied,  by  mutual  consent,  in 
satisfaction  of  such  consideration." 

William  H.  Eussell  qualified  as  executor  on  the  6th  day  of 
October,  1862. 

The  testator  left  personal  property  to  the  amount  of  $3,800, 
real  estate  to  the  value  of  $15,000,  and  no  debts  except  that  to 
William  H.  Eussell,  the  Defendant. 

The  said  Mary  Eussell  departed  this  life  on  the  22d  day  of 
April,  1855,  and  in  October,  1857,  this  action  was  commenced  by 
the  Plaintiff,  one  of  the  heirs  and  devisees  of  the  said  Laban  G. 
Russell,  for  the  purpose  of  setting  aside  the  above-mentioned  deed 
and  the  subsequent  conveyances. 

The  said  William  H.  Eussell  and  his  wife,  and  the  other  heirs 
and  devisees  of  the  said  Laban  Or.  Eussell,  together  with  Joseph 
Dean,  in  whom  the  title  to  the  premises  had  been  vested,  and 
who  subsequently  reconveyed  to  the  said  William  H.  Eussell, 
who  is  now  the  owner  thereof,  are  made  parties  Defendant. 

The  Justice  at  Special  Term  dismissed  the  complaint;  the 
Supreme  Court,  at  General  Term,  afiirmed  the  judgment  thereon, 
and  the  Plaintiff  now  appeals  to  this  Court. 
Jesse  C,  Smith  for  Appellant. 
Emry  C.  Mv/rphy  for  Eespondent. 
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Hunt,  J. — By  his  will,  executed  April  18th,  1833,  the  testator 
gave  all  his  real  and  personal  estate  to  his  wife,  during  her  life  or 
widowhood,  with  remainder  to  his  four  children,  and  named  his 
wife  and  his  son  William  as  executors. 

By  a  codicil  of  September,  1842,  the  testator  gave  power  to  his 
wife,  Mary  Russell,  "  to  sell  and  dispose  of  my  real  estate,  or  any 
part  thereof,  at  public  or  private  sale,  as  she  shall  deem  most 
expedient,  and  for  the  best  interest  of  all  my  said  legatees,  in  my 
said  will  named." 

By  the  expression  "legatees,"  in  the  codicil,  the  testator  intend- 
ed to  designate  his  four  children  whom  he  had  named  in  the 
body  of  the  will  as  those  to  whom  he  "  devised  and  bequeathed  " 
the  residue  and  remainder  of  his  estate,  real  and  personal,  after 
the  death  of  his  wife.  In  the  execution  of  this  power  of  sale 
the  widow  had  no  interest. 

It  was  to  be  executed  as  she  should  deem  expedient,  not  for 
her  own  benefit  or  advantage,  but  for  the  best  interest  of  those 
entitled  to  the ''estate  after  her  death,  viz.:  the  testator's  four 
children,  described  by  him  as  his  legatees.  The  income  only 
belonged  to  her,  and  the  corpus  of  the  estate  belonged  to  the 
children  exclusively. 

It  was  a  general  power  in  trust  in  the  widow  (1  R.  S.  732, 
§§  77,  79,  94, 106). 

Was  the  power  well  executed  by  the  conveyance  of  a  portion  of 
the  testator's  real  estate  to  one  of  his  sons,  in  satisfaction  of  a 
debt  due  to  him  from  the  testator  ?  The  executrix  had  no  power 
or  control  over  the  real  estate  in  her  character  of  executrix. 

There  was  personal  property  enough  for  the  payment  of  the 
testator's  debts,  without  calling  upon  his  real  estate,  and  the  real 
estate  was  not  liable  to  that  purpose  until  the  personal  had  been 
exhausted. 

It  was  not  liable  at  any  time,  except  upon  the  presentation 
of  a  petition  to  the  surrogate,  alleging  the  insufficiency  of  the 
personal  estate,  and  asking  tj^e  application  of  the  real  estate  to 
that  purpose. 

Of  such  an  application  all  parties  interested  in  the  real  estate 
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would  be  entitled  to  notice,  and  they  would  have  the  right  to 
litigate  the  proceeding.  No  such  proceeding  was  had  in  the 
present  case. 

This  circumstance  is  important  here  in  a  double  respect.  It 
shows,  in  the  first  place,  that  the  transaction  is  to  be  sustained 
solely  upon  the  ground  of  the  execution  by  the  widow  of  a  power 
in  trust ;  and  secondly,  it  relieves  the  case  from  the  question  of 
the  effect  of  a  conveyance  by  one  co-executor  or  co-trustee  to 
his  associate.  William  H.  Russell  was  not  a  co-executor  at  the 
time  of  the  conveyance  to  him,  in  so  far  as  he  had  not  then  quali 
fied.  He  was  not  a  co-trustee  in  any  event,  as  the  power  in  trust 
was  given  to  Mrs.  Russell  exclusively. 

The  authority  to  Mrs.  Russell  to  sell  was  in  its  terms  general, 
unrestricted  as  to  time,  place,  or  circumstance.  It  required,  how- 
ever, that  the  transaction  should  be  a  sale,  and  it  must  be  based 
upon  her  conviction  that  such  sale  was  for  the  best  interest  of  all 
the  legatees  named  in  the  will. 

In  my  opinion  she  had  no  power  under  this  clause  to  convey, 
in  settlement  of  a  claim  against  the  testator's  estate,  or  in  pay- 
ment of  a  debt  conceded  to  be  due  from  him. 

The  duty  of  the  payment  of  debts  belonged  to  the  executor ; 
and,  as  already  stated,  real  estate  could  not  be  applied  to  that 
purpose,  except  upon  certain  contingencies  not  existing  in  the 
present  case. 

The  judge,  however,  finds  specifically  that  the  conveyance  was 
made  in  satisfaction  of  a  debt  due  from  the  testator  to  William 
H.  Russell,  and  was  applied  to  that  purpose  by  mutual  consent. 
By  this  is  meant,  I  suppose,  a  mutual  arrangement  between  the 
trustee  and  William  H.  Russell,  and  not  by  an  arrangement  with 
the  parties  here  litigating. 

I  think  this  was  not  a  good  execution  of  this  power ;  and  that, 
having  knowledge  of  the  trust,  no  title  passed  to  William  H.  Rus- 
aeQ  by  the  deed  of  March  9, 1853,  from  his  mother  (1  R.  S.  730, 
§65). 

In  the  case  of  Allen  v.  Dewitt  (3  Coms.  276),  the  executor  of 
Simeon  Dewitt  was  empowered  to  sell  in  this  language:  " I  em- 
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power  my  executors  to  sell  all  my  estate,  both  real  and  personal, 
not  specially  bequeathed  or  devised,  in  such  parcels,  at  such  times, 
and  for  such  considerations  as  they  shall  judge  proper,  for  the 
purpose  of  discharging  my  debts,  and  creating  funds  for  the  sup- 
port of  my  family,  and  on  such  sales  to  give  the  proper  legal  con- 
veyances. After  my  debts  shall  have  been  paid,  the  avails  of  my 
property  shall  be  equally  divided  among  all  my  children." 

Before  the  testator's  debts  were  paid,  the  husband  of  one  of  the 
daughters  procured  from  the  executors  a  conveyance  of  certain 
lots,  and  mortgaged  them  to  the  Plaintiff  in  that  suit. 

Nothing  was  paid  for  the  land ;  but  the  husband  agreed  to  pro- 
tect the  estate  against  the  mortgage,  or,  in  default  thereof,  that  the 
value  of  the  land  might  be  charged  against  his  wife's  distributive 
share  in  the  estate. 

On  a  bill  filed  to  foreclose  the  mortgage,  given  by  the  husband 
and  wife  pursuant  to  this  arrangement,  it  was  held  that  the 
conveyance  was  not  an  execution  of  the  power  contained  in  the 
will,  and  passed  no  title.  The  sale  was  sought  to  be  supported 
on  the  argument  that  it  was,  in  effect,  a  division  of  the  avails 
of  the  estate,  and  a  setting  apart  of  this  parcel  to  the  wife  in  satis- 
faction of  her  claim  as  one  of  the  children  of  the  testator.  It  was 
held,  however,  first,  that  a  division  was  only  authorized  after  the 
payment  of  debts,  while  this  conveyance  was  made  before  the 
debts  were  paid ;  and  secondly,  that  the  power  required  an  ab- 
solute sale  for  a  fixed  consideration,  which  should  form  a  fund  for 
the  maintenance  of  the  family,  and  for  ultimate  division.  In 
Briggs  V.  Davis  (20  N.  Y.  R.  15)  the  grantees  of  land  in  trust  for 
the  payment  of  debts  reconveyed  to  the  grantor,  reciting  that  the 
trusts  had  been  executed.  The  debtor  then  mortgaged  the  land 
to  one  having  no  actual  notice  of  the  trust.  It  was  held  that  the 
reconveyance,  being  in  contravention  of  the  trust,  was  void,  and 
that  the  legal  estate  remained  in  the  trustees. 

In  Roome  v.  Philips  (27  N.  T.  E.  357)  the  will  directed  the 
executor  to  sell  and  convey  the  real  estate  "  upon  such  terms  as 
he  may  think  proper,  and  most  beneficial  to  his  estate." 

It  wag  held  that  this  did  not  authorize  a  conveyance  in  fulfil- 
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ment  of  a  contract  made  by  the  testator  in  his  lifetime.  The 
Court  sajB :  "  The  manner  and  terms  of  sale  had  been  fixed  by  the 
testator  before  the  will  took  effect  by  his  death.  The  power  does 
not  look  to  the  conveyance  of  the  naked  title  to  lands  of  the  ben- 
eficial interest  in  which  the  testator  had  divested  himself  in  his 
lifetime." 

So  stringent  is  the  rule  on  this  subject,  that  even  legislative 
action  cannot  avoid  its  effect. 

Thus,  in  Powers  v.  Bergen  (2  Seld.  359),  lands  had  been  de- 
vised to  trustees  for  the  use  of  the  testator's  daughter  for  life, 
with  remainder  to  her  issue  living  at  her  decease,  and,  for  want  of 
such  issue,  to  all  her  grandchildren. 

During  the  life  of  the  daughter  (she  having  children  living)  a 
statute  was  passed  authorizing  the  trustees  to  sell  the  land,  pay 
certain  expenses  and  liens,  and  invest  the  surplus  in  securities  to 
be  held  in  trust  as  the  lands  were  held  under  the  will. 

It  was  held  that  the  act  was  beyond  the  power  of  the  legisla- 
ture, and  that  the  tnistees  could  give  no  title  to  lands  sold  in 
pursuance  of  it.  (See  Smith  v.  Bo  wen,  35  N.  T.  R  83 ;  see  also 
the  cases  of  Waldron  v.  McComb,  1  Hill,  111,  and  S.  C.  7  Hill, 
335,  arising  upon  the  will  of  Medcef  Eden.) 

I  do  not  think  that  the  fact  that  the  debt  is  a  valid  one  is 
an  answer  to  the  difficulties  suggested.  Whatever  doubt  there 
might  have  been  as  to  its  validity  is  removed  by  the  finding  of 
the  Judge,  and  I  assume  the  existence  of  a  valid  debt.  I  have 
endeavored  to  show  that  the  discharge  of  such  an  obligation  be- 
longed to  the  executor,  and  was  no  part  of  the  duty  of  the  trus- 
tee. Neither  is  it  an  answer  to  place  the  case  upon  the  ground 
assumed  below,  that  the  widow,  having  acknowledged  the  receipt 
of  $3,000  for  this  land,  has  rendered  herself  chargeable  as  exec- 
utrix to  that  amount;  and,  having  paid  the  same  amount  in  dis- 
charge of  a  valid  debt,  no  injustice  would  be  committed  by  allow- 
ing the  deed  to  stand.  This  is  a  short  cut  toward  justice  which 
tramples  upon  the  principles  of  law,  and  confounds  the  distinction 
between  a  question  of  power  and  one  of  convenience. 

If  tlic  view  I  have  taken  be  sound,  the  trustee  had  no  power  to 
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make  the  conveyance ;  and  the  fact  that  she  is  ready,  as  execu- 
trix, to  account  for  the  money  received,  has  no  relevancy  to  the 
subject. 

No  title  passed  by  the  attempted  execution  of  a  power,  and  the 
estate  descended  to  the  remaindermen  unaffected  by  her  act. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial  be 
ordered. 

All  concur,  except  Davies,  Ch.J.,  and  Gbovee,  J. 

JOEL  TIFFAITT, 

State  Keporter. 
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SAMUEL  THOMAS,  Kespqndknt,  v.  HOEACE  HUNT  and 
A]!n)EEW  KINGSLET,  Appellants. 

C(mtr<icij  Written^  cannot  he  varied  by  Parol  Evidence, 

A  written  agreement  between  parties  must  be  regarded  as  containing  the 
whole  of  their  agreement  upon  the  subject-matter  thereof,  and  as  merging  there- 
in all  prior  and  contemporaneous  understandings.  Therefore,  evidence  offering 
to  establish  other  facts  and  conditions  as  part  of  the  contract,  which  are  not 
contained  in  the  agreement,  is  inadmissible. 

S.  G.  HadLey  for  Eespondent. 

jP.  Carter  and  Scott  Lord  for  Appellants. 

Davies,  Ch.J. — The  Plaintiff  in  this  action  claims  to  recover 
the  value  of  a  quantity  of  stone  delivered  to  the  Defendants, 
under  a  contract  made  between  the  Plaintiff  and  his  partner, 
Levi  Reynolds,  and  the  Defendants,  dated  January  25,  1855. 

By  this  agreement  the  Plaintiff  and  his  partner,  parties  of  the 
first  part,  agreed  to  deliver  to  the  Defendants,  parties  of  the 
eeoond  part,  at  such  points  on  the  Erie  Canal  as  said  parties  of 
the  second  part  should  designate,  in  sections  214  to  229,  both  in- 
clusive, of  the  Erie  Canal  Enlargement,  all  the  stone  necessary  and 
proper  for  building  all  the  culverts  on  said  sections  on  said 
canal,  which  had  been  let  to  the  said  parties  of  the  second  part 
by  canal  officers ;  "  said  stone  to  he  of  the  sizes  and  qicalities  such 
as  the  engineer  in  cha/rge  of  the  work  on  said  section  shall  ap- 
jnwe.'*^    Said  stone  to  be  delivered,  as  soon  as  they  reasonably 
could  be,  after  the  opening  of  the  navigation  upon  the  canal  in 
the  spring  then  next  ensuing.     The  contract  contained  other  provi- 
sions not  needful  to  recapitulate.     The  complaint  averred  perform- 
Mice  of  the  contract  on  the  part  of  the  parties  of  the  first  part, 
*nd  that  a  quantity  of  stone  had  been  delivered  under  said  con- 
tnuit,  "  which  had  been  estimated  and  measured  in  the  wall,  by 
the  engineer  in  charge  of.  the  said  works,  as  mentioned  in  said 
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contract,"  and  that  there  was  due  therefor  the  sum  of  $3,455.14 ; 
and  also  due  from  the  Defendants  the  sum  of  $90,  for  fifteen  days' 
detention  of  the  boats  of  the  said  parties  of  the  first  part,  at  the 
rate  of  $6  a  day,  as  provided  for  in  said  contract.  The  complaint 
also  averred  that  the  interest  of  said  Reynolds  in  said  claims  and 
demands  had  been  assigned  to  the  Plaintiff. 
The  answer  of  the  Defendants  contained  : 

1.  A  general  denial  of  all  the  matters  mentioned  in  the  com- 
plaint, except  as  to  the  making  of  the  contract. 

2.  That  the  Defendants  had  fully  paid  for  all  the  stone  de- 
livered. 

3.  That  the  parties  of  the  first  part  had  not  delivered  all  the 
stone  called  for  by  said  contract,  and  that  those  delivered  were  not 
proper  for  the  purpose  specified,  nor  of  the  sizes  or  qualities  re- 
quired by  said  contract,  nor  were  they  delivered  at  the  time  con- 
templated by  said  contract;  and  the  Defendants  claimed  tliey 
had  suffered  loss  and  damage  by  reason  of  the  non-performance 
of  said  contract  on  the  part  of  the  said  parties  of  the  first  part,  to 
the  amount  of  $2,400. 

The  action  was  referred  to  a  referee,  who  found,  as  matter  of 
fact,  that  the  agreement,  as  set  forth  in  the  complaint,  was  made 
and  entered  into  between  the  parties  therein ;  that  Reynolds,  be- 
fore the  commencement  of  this  action,  had  transferred  all  his 
interest  in  said  agreement  to  this  Plaintiff;  that  before  such 
assignment  Reynolds  and  the  Plaintiff  had  partially  performed 
the  same  on  their  part,  and  that  since  said  assignment  the  said 
Plaintiff  had  continued  the  performance  thereof. 

That  all  the  stone  required  by  the  said  Defendants,  under  said 
agreement,  were  furnished  to  them  by  the  said  Reynolds  and  the 
Plaintiff,  or  by  the  Plaintiff  alone,  in  accordance  with,  and  in 
fulfilment  of  the  contract,  and  were  received  by  the  Defend- 
ants ;  that  said  Reynolds  and  the  Plaintiff  furnished  stone  to  the 
cutters  of  the  Defendants,  at  the  yard  of  the  Plaintiff,  as  fast  as 
the  same  were  needed  by  the  said  cutters ;  that  the  Plaintiff  and 
said  Reynolds  commenced  to  deliver  said  stone  at  the  places 
designated  by  the  Defendants,  on  the  Erie  Canal,  after  the  open- 
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ing  of  the  oanal  in  the  year  1855,  and  so  continued  until  the 
whole  quantity  were  delivered,  on  or  before  the  month  of  Novem- 
ber in  that  year,  in  a  reasonable  time  after  said  opening ;  and 
that  there  was  then  delivered  224 ^^^^^  cubic  yards  of  stone 
for  arches,  and  702^;^  cubic  yards  of  other  stone ;  that  the 
stone  thus  delivered  amounted,  at  the  price  stipulated  for  in  the 
contract,  to  the  sum  of  $3,176.34;  that  the  Defendants  have 
paid  therefor  the  sum  of  $2,307,  and  that  there  is  still  due  and 
owing  to  the  Plaintiff,  from  the  Defendants,  the  sum  of  $869.34, 
with  interest  from  the  20th  of  November,  1855.  And  he  also 
found,  as  conclusions  of  law,  that  the  Plaintiff  and  the  said 
Reynolds,  or  the  Plaintiff  alone,  had  fully  kept  and  performed 
the  said  agreement ;  that  the  Defendants  had  not  fully  kept  and 
performed  the  same,  and  that  they  were  indebted  to  the  Plaintiff 
in  the  sum  of  $869.34,  and  interest  thereon  from  the  20th  of 
Kovember,  1855. 

Judgment  was  accordingly  entered,  upon  the  report  of  the  said 
referee,  for  the  Plaintiff,  and  on  appeal  the  same  was  affirmed  at 
the  Greneral  Term.     The  Defendants  now  appeal  to  this  Court. 

Upon  the  facts  found  by  the  referee,  no  question  can  seriously 
be  made  that  the  Plaintiff  was  not  entitled  to  the  judgment  which 
has  been  rendered  in  his  favor.  K  no  error  has  been  committed 
by  the  referee  before  the  trial,  in  the  admission  or  rejection  of 
evidence,  no  ground  is  presented  to  this  Court  for  interference 
with  the  judgment  appealed  from. 

Bat  two  exceptions  were  taken  to  the  rulings  of  the  referee, 
which  are  now  urged  before  us  as  erroneous. 

1.  On  the  trial,  the  Defendants  offered  to  show  that  at  the 
time  of  making  this  contract  a  large  quantity  of  good  stone  were 
lying  in  the  yard  of  the  Plaintiff,  and  near  the  quarry,  and  that 
such  stone  were  shown  to  Defendants  as  samples  of  their  stone, 
and  that  the  stone  furnished  to  be  cut  were  of  even  inferior  quality 
to  those,  and  cost  much  more  to  dress  them,  and  were  not  as  suit- 
able for  the  work. 

Plaintiff  objected  to  the  introduction  of  this  evidence,  and  the 
same  was  excluded,  and  the  Defendants  excepted. 
13 
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The  ruling  of  the  referee  was  clearly  correct.  The  evidence 
was  properly  excluded  for  several  reasons. 

1.  The  written  contract  between  the  parties  must  be  regarded 
as  containing  the  whole  of  their  agreement  upon  the  subject- 
matter  thereof,  and  as  merging  therein  all  prior  and  contempo- 
raneous conversations,  stipulations,  and  negotiations  in  relation 
thereto  (Renard  v.  Lampson,  2  Kern.  561). 

2.  The  testimony  offered  tended  to  contradict,  alter,  and  vary 
the  written  contract  between  the  parties.  In  the  agreement  it 
was  stipulated  that  the  size  and  quality  of  the  stone  were  to  be 
such  as  the  engineer  in  charge  of  the  work  should  approve.  The 
offer  was  to  show  that  the  stone  to  be  delivered  was  to  be  like  a 
sample  exhibited  at  the  time  of  the  execution  of  the  contract, 
and  that  the  stone  delivered  was  of  an  inferior  quality  to  the 
sample. 

It  was  not  competent  for  the  Defendants  thus,  by  parol,  to 
alter,  vary,  or  contradict  the  written  contract. 

3.  The  Defendants  had  set  up  no  such  ground  of  defence  in 
their  answer,  and  the  testimony  offered  was  not  pertinent  to  any 
issue  which  they  had  raised  by  their  answer. 

No  application  was  made  to  amend  their  answer  in  this  par- 
ticular, and  under  the  answer  and  amended  answer  it  was  clearly 
irrelevant  and  immaterial. 

The  effect  of  the  admission  of  the  testimony  offered  was  to  sub- 
stitute a  new  contract  between  the  parties,  and  a  new  and  differ- 
ent defence  from  that  raised  by  the  answers. 

2.  This  question  was  put  to  one  of  the  Defendants,  a  witness : 

"  How  long  would  it  have  taken  to  build  218,  if  you  had  had 
the  stone  ready,  as  contemplated  in  the  contract  ? " 

To  this  question  the  Plaintiff  objected,  and  the  referee  sus- 
tained the  objection,  and  the  Defendants  excepted. 

This  testimony  was  sought  to  be  elicited  manifestly  for  the  pur- 
pose of  proving  the  amount  of  damage  sustained  by  the  Defend- 
ants, on  the  assumption  that  the  stones  were  not  furnished  at  the 
time  provided  for  in  the  contract. 

It  assumed  what  had  not  appeared,  and  contrary  to  the  fact 
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fonnd  by  the  referee — namely,  that  all  the  stone  called  for  by  the 
contract  was  furnished  by  the  Plaintiff  and  Eeynolds,  as  re- 
quired by  it 

The  exclusion  of  the  question,  upon  this  finding  of  facts, 
worked  no  injury  to  the  Defendants,  and  presents  therefore  no 
ground  for  granting  a  new  trial. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

All  affirm. 

JOEL  TIFFANY, 

State  Eeporter. 
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DAVID    C.    FOSTER,    Appkllaot,  v.  COENELIUS  VAN 
WYCK  irr  al.,  Assessors,  &o..  Respondents. 

GEORGE    VAN    KLEECK,    Appellant,    v.    FREDERICK 
WOODRUFF,  Collectok,  «fec..  Respondent. 

CHARLES    W.    SWIFT,    Appellant,  v.  THE    CITY    OF 
POUGHKEEPSIE,  Respondent. 

Assessors,  protected  like  all  Judicial  Officers, 

It  being  the  duty  of  assessors  to  ascertain  and  determine  all  taxable  property, 
real  or  personal,  within  their  town  or  ward,  subject  to  taxation,  they  have 
jurisdiction  to  make  the  necessary  investigation  in  respect  to  all  property,  and 
they  are  not  liable  for  any  errors  they  may  commit  in  thus  exercising  the  duties 
of  their  office.  Their  office,  in  this  respect,  is  judicial,  and  in  the  discharge  of 
its  duties  they  are  within  the  rule  of  protection  extended  to  all  judicial  officers. 

Parker,  J. — These  are  controversies  submitted  to  the  Supreme 
Court,  without  action,  pursuant  to  section  372  of  the  Code. 

The  facts  stated  to  the  Court  in  the  several  submissions,  which 
are  substantially  ah'ke,  show  that  the  Plaintiffs  are  residents  of 
the  city  of  Poughkeepsie,  and  respectively  owners  of  shares  in 
three  National  Banks,  organized  under  the  act  of  Congress,  ap- 
proved June  3,  1864:,  and  located  in  said  city. 

The  assessors  of  that  city,  in  the  year  1865,  assessed  the  Plain- 
tiffs, respectively,  for  their  shares  in  the  said  banks,  at  their  par 
value.  The  Plaintiffe  did  not  personally  appear  before  the  assess- 
ors, nor  serve  any  claim  or  notice  on  them  in  reference  to  said 
;a8ses3ment.  The  assessors  made  out  an  assessment  roll  in  the 
form  prescribed  by  statute,  on  which  each  of  the  Plaintiffs  were 
assessed  and  taxed  for  other  property ;  and  at  the  close  of  the 
alphabetical  list,  and  on  a  separate  part  of  the  roll,  they  inserted 
the  names  of  the  said  National  Banks,  and  the  value  of  the  real 
estate  of  each,  and  then,  under  the  name  of  each  bank  so  entered, 
they  entered  the  names  of  the  shareholders  therein  respectively, 
the  numbers  of  the  shares  owned  by  each,  and  the  par  value 
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thereof;  and  the  Common  Council  imposed  and  extended  the  tax 
upon  the  real  estate  of  each  bank,  and  upon  each  shareholder  for 
the  value  of  his  shares  so  entered. 

The  cashiers  of  the  banks,  before  the  completion  of  the  roll, 
notified  the  assessors  that  such  last-mentioned  assessments  were 
ill^al,  and  demanded  that  they  should  be  stricken  from  the  roll. 
This  was  refused  by  the  directiou  of  the  Common  Council ;  a 
warrant  was  issued  to  the  collector,  under  the  seal  of  the  city  and 
the  hand  of  the  mayor,  attached  to  the  assessment  roll,  and  with 
it  delivered  to  the  collector,  commanding  him  to  receive,  levy, 
and  collect  from  the  several  persons  therein  named  the  several 
taxes  therein  imposed. 

Under  this  warrant,  the  collector,  on  the  7th  of  June,  186(3, 
levied  and  collected  the  several  taxes  imposed  on  such  bank  shares 
of  the  Plaintiffs,  respectively,  for  their  goods  and  chattels,  and 
did  forthwith  pay  the  same  to  the  chamberlain  of  said  city,  who 
is,  ex-officio,  treasurer  thereof. 

On  the  part  of  the  Plaintiffs  it  is  claimed  that  the  said  assess- 
ments, and  all  proceedings  based  thereon,  were  without  jurisdic- 
tion and  void ;  and  that  the  levy  on  their  goods  and  chattels,  in 
porsuance  of  said  warrant,  and  by  direction  of  said  city,  was  a 
trespass,  for  which  the  Defendants  respectively  are  liable  to  the 
Plaintiffs,  in  the  amount  so  collected  from  them. 

On  the  other  hand,  the  Defendants  claim  that  the  assessors  had 
jurisdiction  in  the  premises,  and  admitted  that  the  bank  shares 
were  exempt  from  taxation ;  that  the  Defendants,  respectively, 
are  not  liable  to  any  action  by  reason  of  said  assessments,  &c., 
but  that  the  Plaintiffi,  having  omitted  to  institute  legal  proceed- 
ings to  compel  the  correction  of  said  assessment  roll,  by  the  Court 
or  otherwise,  are  remediless  in  the  premises. 

The  Supreme  Court  held  that  the  Plaintiffs  were  neither  of 
them  entitled  to  recover,  and  gave  judgment  for  the  Defendants 
respectively  to  that  effect,  and  for  costs. 

From  the  judgment  thus  given  the  Plaintiffs  severally  appeal 
to  this  Court. 

The  question  in  each  case  is,  did  the  assessors  \i2i.vQ  jurisdiction 
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in  respect  to  the  assessments  complained  of?  for  it  is  not  denied,  on 
the  one  hand,  that  under  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  Van  Allen 'W.  The  Assessors  (3  Wallace,  573),  the 
assessment  was  unauthorized,  and  would  have  been  set  aside  upon 
due  application  to  the  Supreme  Court,  as  not  being  in  accordance 
with  law ;  nor,  on  the  other,  that  if  the  assessors  had  jurisdiction 
in  the  matter,  and  have  erred  only  in  its  exercise,  the  only  remedy 
of  the  Plaintiffs  was  such  application  to  set  it  aside ;  and  that 
no  action  for  the  irregularity  would  lie  against  any  of  the  De- 
fendants ;  except  that  in  the  case  of  Swift  v.  The  City  of  Pough- 
keepsie,  it  is  claimed  by  the  Plaintiff  that,  even  if  the  assessors 
had  jurisdiction,  so  that  they  and  the  collector  are  not  liable,  still 
as  the  Plaintiff  was  not  legally  liable  to  taxation  on  his  bank 
shares,  the  city,  which  has  received  the  money  collected  from  him 
to  satisfy  such  illegal  tax,  is  legally  liable  to  refund  it  to  him. 

That  the  assessor  had  jurisdiction  in  the  matter  cannot,  I 
think,  be  successfully  disputed. 

Taxation  of  all  property  is  the  general  rule  of  the  statute.  It 
provides  as  follows :  "  All  lands,  and  all  personal  estate  within 
this  State,  whether  owned  by  individuals  or  corporations,  shall  be 
liable  to  taxation,  subject  to  the  exemptions  hereinafter  specified" 
(1  R.  S.  387,  §  1,  1st  ed).  By  the  same  statute  (p.  390,  §  8),  it  is 
made  the  duty  of  the  assessors  "  to  ascertain,  by  diligent  inquiry, 
the  names  of  all  the  taxable  inhabitants  in  their  towns  or  wards, 
and  also  all  the  taxable  property,  real  or  personal,  within  the 
same."  It  is  not  denied  that  the  assessors  had  jurisdiction  of  the 
Plaintiffs,  as  taxable  inliabitants  of  their  towns  or  wards.  As  to 
the  property  in  question,  it  falls  within  the  description  of  property 
declared  by  the  first  section  of  the  act  above  quoted  to  be  liable 
to  taxation.  It  is  "  personal  estate,"  as  the  same  is  defined  by  the 
third  section  of  the  act,  the  term  including  "  public  stocks,"  and 
"  stocks  in  moneyed  corporations."  It  may  also  fall  within  one 
of  the  exemptions ;  but  being  property  primA  facie  liable  to  taxa- 
tion, and  the  duty  of  the  assessors  being  to  ascertain  all  the  tax- 
able property,  real  and  personal,  within  their  town  or  ward,  this 
property,  held  by  residents  of  their  town,  pi'esents  itself  to  them 
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for  their  decision  whether  it  is  taxable  or  exempt  from  taxation. 
That  it  shall  turn  out  to  be  exempt  from  taxation  does  not  ex- 
empt it  from  the  scrutiny  required  of  them  by  the  statute,  to 
ascertain  whether  or  not  it  is  taxable.  Being  pei'sonal  property 
within  their  town  or  ward,  it  is  within  their  jurisdiction  as  assess- 
ors; they  have  the  right,  and  it  is  their  duty,  to  examine  the 
question  whether  it  is  liable  to  taxation,  and  this  is  a  judicial 
inquiry  (1  Kern.  593  ;  3  Denio,  117) — one,  it  may  be  remarked,  in 
which  the  highest  Courts  have  differed ;  and  should  they  make  a 
mistake,  and  hold  it  liable  to  taxation  when  it  is  not,  surely  they 
should  not,  for  such  mistake,  be  held  liable  as  wrong-doers  (Che- 
gary  t?.  Jenkins,  1  Seld.  376 ;  Barhyte  v.  Shepherd,  35  N.  Y.  E. 
238 ;  Tail  v.  Owen,  19  Barb.  22 ;  The  Kochester  White-Lead  Co. 
V,  The  City  of  Kochester,  3  Coms.  463). 

One  of  the  classes  of  property  expressly  exempted  by  §  4  of  the 
act  from  taxation  is,  "  Every  building  erected  for  the  use  of  a 
college,  incorporated  academy,  or  other  seminary  of  learning." 
In  Chegary  v.  Jenkins  (supra),  the  building  occupied  by  the 
PlMntiff  as  a  young  ladies'  boarding  and  day  school,  was  taxed, 
fihe  claiming  that  it  was  exempt ;  and  the  collector  levied  on  her 
property  to  collect  the  tax.  Judge  Euggles,  in  his  opinion,  dis- 
cussing the  question  of  jurisdiction,  says:  "The  assessors,  in  deter- 
mining whether  the  Plaintiff's  property  was  taxable  as  a  dwelling, 
or  exempt  as  a  seminary  of  learning,  acted  judicially,  and  within 
the  sphere  of  their  duty.  .  .  .  Having  the  general  authority 
to  make  assessments  for  taxation  within  the  ward  in  which  the 
Plaintiff^s  property  was  situated,  they  had  jurisdiction  of  the 
subject-matter  of  the  assessment  in  question."  See  also  Henderson 
V,  Brown  (1  Caines'  R.  92).  Section  4  of  the  act  in  effect  allows 
ministers  of  the  gospel  to  hold  property  to  the  amount  of  $1,500 
exempt  from  taxation.  In  Barhyte  v.  Shepherd  (35  N.  Y.  E. 
238),  the  Plaintiff,  a  minister  of  the  gospel,  sued  the  assessors  for 
refusing  to  exempt  him  from  taxation,  although  his  real  and  per- 
sonal estate  were  worth  less  than  $1,500  :  and  it  was  held  that  the 
assessors  had  jurisdiction  to  decide  whether  the  Plaintiff's'  prop- 
erty was  exempt  or  not ;  and  in  so  deciding  acted  judicially,  and 
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were  not  liable  for  assessing  the  Plaintiff  upon  his  property,  even 
though  it  was  exempt  from  taxation. 

It  cannot  be  said  that  the  bank  shares  in  these  cases  were  any 
more  absolutely  exempt  from  taxation  than  "  a  building  erected  for 
the  use  of  a  seminary  of  learning,"  or  the  farm  of  a  minister  of  the 
gospel,  occupied  by  him,  and  of  a  value  not  exceeding  $1,500. 
If  the  building  on  the  farm  turns  out  to  be  exempt,  because 
found  to  be  in  the  category  of  exemptions,  it  is  as  absolutely  non- 
taxable as  the  bank  shares  in  question ;  and  yet  the  assessors  are 
not  liable  for  improperly  including  it  in  the  assessment,  because 
they  are  invested  by  the  statute  with  authority  to  decide  what 
property  is  taxable,  and  in  so  deciding  act  judicially. 

It  can  make  no  difference,  I  apprehend,  in  regard  to  the  assess- 
ors' jurisdiction,  whether  this  immunity  from  taxation  arises  from 
state  law  or  national  law.  In  either  case,  the  question  of  liability 
to  taxation  is  to  be  determined  by  the  assessors,  and  they  have,  of 
course,  jurisdiction  to  decide  it. 

It  is  equally  a  judicial  decision  in  either  case,  having  equal 
protection  from  liability  for  having  decided  erroneously. 

It  is  impossible  to  make  any  distinction,  in  respect  to  the  sub- 
ject under  consideration,  between  the  case  at  bar  and  the  cases 
last  cited ;  and,  as  was  said  by  Judge  Leonard  in  Barhytet?.  Shep- 
herd, after  remarking  upon  the  holding  in  Mygatt  v.  Washburn 
(15  N.  Y.  E.  316),  that  assessors  have  no  jurisdiction  to  assess  a 
non-resident  for  personal  property :  "  It  is  not  necessary  to  ex- 
tend the  application  of  the  rule  on  any  ground  of  public  policy, 
that  I  can  perceive,  so  as  to  include  cases  of  mistake  in  deciding 
a  claim  to  exemption,  where  the  person  and  estate  of  the  party  are 
within  the  jurisdiction  of  the  assessor." 

The  circumstance  that  the  assessment  of  the  bank  shares  was 
separate  from  the  other  personal  property  of  the  Plaintiffs,  and 
specifically  upon  the  shares,  does  not  affect  the  question  of  juris- 
diction. If  the  assessors,  having  jurisdiction  of  the  subject-mat- 
ter, and  of  the  persons  of  the  Plaintiffi,  have  failed  to  follow  the 
directions  of  the  statute  in  making  up  their  roll,  their  action 
was  irregular,  and  open  to  correction  upon  proper  application  to 
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the  Supreme  Court ;  voidable,  but  not  void  (Easton  v.  Calendar, 
11  Wend.  91,  95 ;  Cunningham  v.  Bucklin,  8  Cow.  187;  Wilson 
V.  The  Mayor,  &e.,  of  New  York,  1  Denio,  595,  599  ;  Butler  v.  Pot- 
ter, 17  John.  K.  145 ;  and  cases  above  cited).  The  rule  is  stated  in 
Easton  v.  Calendar  as  follows :  "  Where  the  magistrate  or  oflScer 
has  jurisdiction  of  the  subject-matter,  and  errs  only  in  the  exercise 
of  it,  his  acts  are  not  void,  but  voidable,  and  the  only  remedy  is 
by  certiorari  or  writ  of  error.'' 

In  regard  to  the  liability  of  the  city  of  Poughkeepsie  to  refund 
the  taxes  paid  into  its  treasury,  and  under  the  assessments  in 
question,  I  am  unable  to  see  how  it  can  be.  The  assessment  was 
not  void,  but  irr^ular  or  erroneous ;  and  the  only  mode  of 
avoiding  such  an  assessment  is  by  an  application  to  the  assessors, 
or  by  a  proceeding  in  the  Supreme  Court  to  correct  the  errors  or 
irr^ularities  while  the  assessment  stands  unreversed  ;  it  is  as  effect- 
ual to  protect  not  only  those  by  whom  it  was  made  and  executed, 
bntaU  persons  claiming  under  it,  as  a  judgment  of  a  Court  having 
jurisdiction.  It  would  be  an  error  to  hold  that  no  liability  at- 
tached to  those  who  instituted  and  carried  out  the  proceedings  to 
compel  the  payment  of  the  money  by  the  Plaintiffi  (there  being 
no  statutory  protection),  and  yet  that  the  individual  or  corporation 
who  received  it  is  legally  liable  to  refund  it. 

The  cases  cited  by  the  learned  counsel  for  the  Appellants,  hold- 
ing that  "  when  a  tax  has  been  iUegaUy  assessed  and  collected,  the 
money  may  be  recovered  back,"  are  case  s  where  there  was,  in 
the  view  of  the  Court,  a  want  of  jurisdiction.  In  Osbom  v.  Dan- 
vers  (6  Pick.  89),  it  was  held  that  when  a  taxable  inhabitant  is 
overrated  by  assessors,  whether  by  including  in  the  valuation 
property  of  which  he  is  not  the  owner,  or  that/br  which  he  is  not 
liable  to  he  taoaed,  that  does  not  render  the  assessment  invalid  or 
void,  and  his  only  remedy  is  by  an  application  to  the  assessors,  or 
the  Court  of  Sessions,  which  is  authorized  to  relieve  in  such  cases, 
and  not  by  an  action  for  money  had  and  received. 

I  am  of  the  opinion  that  the  judgment  appealed  from  should 
be  affirmed. 

As  to  the  case  of  Foster  v.  Van  Wyck  et  al.^  assessors,  and  Van 
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Kleeck  v.  Woodruff,  collector,  all  the  judges  concur  in  affirming 
the  judgments. 

As  to  the  case  of  Swift  v.  The  City  of  Poughkeepsie,  a  suffi- 
cient number  of  the  judges  to  give  a  judgment  failing  to  concur, 
a  I'eargument  in  that  case  is  ordered. 

Judgment  affirmed  in  the  first  and  second  cases,  and  reargu- 
ment  ordered  in  the  third  case. 

JOEL  TIFFANY, 

State  Reporter. 
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AMELIA  TKAVEK,  by  A.  BULL,  Guardian,  Kespondent,  v. 
THE  EIGHTH  AVENUE  K.  E.  CO.,  Appellant. 

Appeal — J^isnomeTy  no  ground — Injury — Loss  of  Service^  by  whom  recoverable. 

Under  the  Code  of  Procedure,  the  only  way  to  take  advantage  of  a  misnomer 
is  by  answer.  Where  the  answer  omits  to  set  up  such  misnomer,  no  advantage 
can  be  taken  of  it  on  trial. 

A  mere  misnomer  is  only  a  formal  error,  and  is  amendable  in  the  Court  of 
original  jurisdiction,  and  not  entitled  to  notice  in  this  Court 

Where  a  child  under  age  is  injured,  &c.,  the  parent  may  recover  for  loss  of 
service  until  the  child  attains  the  age  of  twenty-one  years;  and  if  the  injury 
continue  beyond  the  period  of  legal  majority,  the  child  may  recover  for  such 
further  loss. 

This  action  was  brought  by  the  Plaintiff,  in  her  maiden  name, 
to  recover  damages  of  the  Defendant  for  an  injmy  alleged  to  have 
been  caused  by  the  carelessness  of  the  Defendant's  servants 
while  the  Plaintiff  was  a  passenger  upon  one  of  its  cars.  After 
the  injury  was  received,  and  before  the  commencement  of  this 
action,  the  Plaintiff  intermarried  with  one  Collins. 

The  Plaintiff  was  about  eighteen  years  old  at  the  time  of  the 
injury,  and  but  a  few  months  past  twenty-one  at  the  time  of  the 
trial 

Upon  the  trial,  evidence  was  received  as  to  how  much  the 
Plaintiff  could  earn  per  week  prior  to  the  injury,  and  that  some 
money  had  been  expended  in  taking  care  of  her  the  last  year  pro- 
ceding  the  trial,  to  which  the  Defendant's  counsel  excepted. 

The  Defendant  moved  for  a  dismissal  of  the  complaint  upon 
the  ground,  among  others,  that  the  action  was  improperly  brought 
in  the  maiden  name  of  the  Plaintiff,  but  should  have  been  brought 
in  the  name  acquired  by  marriage.  The  Court  denied  the  motion, 
and  Defendant's  counsel  excepted. 

It  appeared  that  an  action  had  been  previously  brought  by  the 
Plaintiff's  mother,  and  a  recovery  had  for  the  loss  of  services  of 
the  Plaintiff,  and  the  expense  of  taking  care  of  her. 

The  Court  charged  the  jury  that  nothing  could  be  recovered  for 
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these  causes  in  the  present  action.     The  jury  rendered  a  verdict 
in  favor  of  the  Plaintiff  for  twenty-five  hundred  dollars. 

The  Special  Term  of  the  Superior  Court  of  New  York  denied 
a  motion  for  a  new  trial.  Judgment  was  entered  on  the  verdict, 
which  was  affirmed,  on  appeal,  by  the  General  Term,  from  which 
the  Defendant  appealed  to  this  Court. 

J,  n,  Reynolds  for  Respondent. 
J.  TT.  Aahnead  for  Appellant. 

Grover,  J. — Commencing  the  action  in  the  maiden  name  of 
the  Plaintiff,  instead  of  that  acquired  by  marriage,  was  a  misno- 
mer merely.  There  was  no  pretence  but  that  the  Plaintiff  was 
the  proper  person  to  sue,  and  the  only  one  that  could  maintain 
an  action  for  the  injury  sought  to  be  redressed.  Under  the  prac- 
tice prior  to  the  Code,  misnomer  of  either  party  could  only  be 
plead  in  abatement  of  the  action  (Graham's  Pract.  2  v.  and  cases 
cited).  Neglecting  to  interpose  such  plea  waived  any  advantage 
to  the  Defendant  therefrom.  The  mistake  was  amendable  by  the 
Court.  The  misnomer  was  not  ground  of  nonsuit  upon  the  trial. 
It  was  not  like  the  case  of  bringing  an  action  by  the  wrong  party  ; 
that  was  ground  of  nonsuit.  By  the  Code,  pleas  in  abatement 
are  abolished  (Code,  §§  142-151).  The  only  mode  of  present- 
ing such  a  defence  is,  under  the  Code,  by  answer.  No  such  de- 
fence is  set  up  in  the  answer  in  the  present  case.  It  was,  there- 
fore, unavailable  upon  trial.  In  the  Bank  of  Havana  v,  Magee 
(  20  N.  Y.  355),  it  was  held  that  although  there  was  no  such  cor- 
poration, and  that  it  was  only  a  name  assumed  by  Charles  Cook 
for  the  transaction  of  his  banking  business,  yet  bringing  the  action 
by  Cook  in  such  name  was  but  a  mei'e  formal  error,  amendable 
in  the  Courts  of  original  jurisdiction,  and  to  be  disregarded  in 
this  Court. 

This  case  goes  much  further  than  it  is  necessary  to  go  in  the 
present.  In  that  case,  upon  the  papers,  it  would  appear  that  the 
action  was  brought  by  a  corporation,  and  not  by  Charles  Cook, while 
in  the  present  the  Plaintiff  was  the  same,  whether  called  by  the 
maiden  or  married  name. 
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The  evidence  of  what  the  Plaintiff  could  earn  before  the  injury 
was  held  by  the  judge  not  to  be  material,  and  the  jury  were  m- 
strncted  not  to  give  any  damages  for  loss  of  services,  inasmuch  as 
the  Plaintiff's  mother  had  previously  recovered  therefor.  This 
direction  would  not  have  cured  the  error  (if  one  was  committed) 
in  receiving  the  evidence,  if  that  was  such  as  was  calculated  to 
create  a  prejudice  in  the  minds  of  the  jury,  and  influence  them  in 
fixing  the  amount  of  damages,  unless  it  appeared  from  the  whole 
case  that  the  jury  were  not  so  influenced  (Erben  v.  Lorillard,  19 
X.  T.  299).  The  evidence  in  the  present  case  was  not  likely  to 
inflaence  the  jury  upon  the  question  of  damages,  unless  they  were 
convinced  that  the  injury  of  the  Plaintiff  was  of  a  character  to 
prevent  her  from  attending  to  her  business  after  she  was  twenty- 
one  ;  and  if  so  convinced,  the  evidence  was  proper  for  the  consid- 
o^ion  of  the  jury. 

When  a  child  under  twenty-one  is  injured,  the  parent  can  re- 
cover for  loss  of  service  until  the  arrival  of  the  child  to  that  age, 
and,  if  the  disability  continues  beyond  that  time,  the  child  may 
recover  for  the  loss.  Upon  this  point  the  case  was  tried  as  favor- 
ably to  the  Defendant  as  the  law  required. 

No  claim  for  loss  of  service  was  made  by  the  Plaintiff  after  she 
was  twenty-one,  and  the  jury  were  told  that  the  mother  had  re- 
covered for  such  loss  up  to  that  time.  No  ground  of  objection 
to  the  proof  of  what  the  expense  of  taking  care  of  the  Plaintiff' 
had  been,  was  stated.  The  exception  to  the  proof  does  not,  there- 
fore, raise  any  question  for  the  consideration  of  this  Court. 

The  judgment  appealed  from  must  be  aflSrmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Keporter. 
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THE  MAYOK,  &c.,  OF  NEW  YOKK,  Kespondent,  v.  THE 
EXCHANGE  FIEE  mSUKANCE  COMPANY,  Appel- 
lant. 

Charter  of  the  City  of  New  York — Corporation  Counsel — Corporation  may  em- 
ploy additional  Counsel, 

The  provision  in  the  amended  Charter  of  the  City  of  New  York,  imposing 
on  the  Law  Department  the  duty  of  conducting  all  the  law  business  of  the 
Corporation,  was  not  intended  to  disable  the  City  from  prosecuting  or  defend- 
ing suits  without  the  consent  of  the  Corporation  Counsel ;  or  to  deprive  it  of 
the  ordinary  right  of  suitors  to  employ  additional  counsel  when  it  deemed  it 
necessary  to  do  so. 

Appeal  from  judgment  of  the  Superior  Court  of  the  City  of 
New  York,  aflBrming  judgment  in  favor  of  the  Plaintiff,  on  the 
verdict  of  a  jury,  for  $6,164.70. 

The  action  was  on  a  policy  of  insurance  issued  by  the  Defend- 
ant to  the  Plaintiff  on  the  23d  of  June,  1858,  and  covering  the 
"  Crystal  Palace  "  building,  which  was  destroyed  by  fire  on  the 
5tn  of  October  following. 

The  principal  grounds  of  defence  were,  that  the  suit  should 
have  been  brought  by  a  different  attorney ;  that  the  corporation 
had  no  interest  in  the  building  which  it  paid  the  Defendant  for  in- 
suring ;  and  that  the  policy  was  forfeited  by  the  continued  use  of 
the  building  for  the  purposes  for  which  it  was  erected. 

On  the  trial  before  Judge  Woodruff  and  a  jury,  it  appeared, 
among  other  things,  that  the  lots  on  which  the  building  was  con- 
structed belonged  to  the  city  of  New  York,  in  fee.  On  the  23d 
of  March,  1852,  the  premises  were  leased  for  a  term  ending  in 
January,  1857,  at  a  nominal  rent  of  one  dollar  a  year,  to  Edward 
Kettle,  in  behalf  of  himself  and  his  associates,  for  the  purposes  of 
the  Association  for  the  Exhibition  of  the  Industry  of  all  Nations, 
and  the  lease  was  assigned  to  that  association  upon  the  completion 
of  its  organization,  a  few  days  afterward.  It  appears  on  the  face 
of  the  lease  that  the  inducement  to  its  execution  was  the  proposed 
erection,  on  the  vacant  lots  demised,  of  "  a  building  of  iron  and 
glass,  for  the  purpose  of  an  industrial  exhibition  of  all  nations," 
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and  upon  the  stipulation  that  the  lessees  should  make  such  erec- 
tion, and  surrender  the  premises  at  the  expiration  of  the  term,  in 
as  good  state  and  condition  as  reasonable  use  and  wear  thereof 
would  permit,  damages  by  the  elements  excepted. 

The  building  was  accordingly  erected,  and,  until  its  destruction 
in  1858,  it  was  always  used  for  the  purposes  of  industrial  exhibi- 
tions, and  for  no  others,  except  such  as  were  incidental  and  appro- 
priate to  that  object.  This  use  involved  the  collection  and  opera- 
tion within  the  building  of  various  kinds  of  machinery  and  other 
indnstrial  agenci^,  and  the  exhibition  of  a  great  variety  of  articles 
which  would  ordinarily  fall  in  the  classes  of  hazardous,  extra-haz- 
ardous, and  special  risks,  and  the  premium  of  insurance  was  fixed 
with  reference  to  the  contemplated  use  and  the  known  character 
of  the  risks. 

On  the  15th  of  December,  1854,  this  property,  with  the 
other  effects  of  the  "Crystal  Palace  Association,"  passed  into 
the  possession  of  John  H.  White  as  receiver,  and  on  the  31st  of 
May,  1858,  the  term  having  expired,  the  city  took  possession,  and 
the  receiver  surrendered  it.  The  title  and  possession  of  the  Plain- 
tiff are  unquestioned,  except  by  the  Defendant. 

The  purposes  for  which  the  building  was  always  used,  and  the 
character  of  the  articles  and  machinery  exhibited  within  it,  were 
generally  known.  The  Defendants,  under  their  former  corporate 
title  of  the  La  Farge  Pire  Insurance  Company,  had  repeatedly 
insured  the  building  and  its  contents.  They  issued  such  a  policy 
to  the  receiver  in  September,  1856,  which  was  renewed  in  No- 
vember, December,  and  January.  They  issued  another  in  June, 
1857,  which  was  renewed  in  March,  1858 ;  and  the  officers  of  the 
company  were  informed,  on  occasion  of  issuing  such  policies,  of 
the  fair  of  the  American  Institute  being  held  there,  as  a  reason 
for  effecting  the  insurance.  The  descriptions  in  these  successive 
policies  substantially  correspond  with  that  to  the  Plaintiffs  in  the 
policies  of  23d  June,  1858 ;  and  the  premium  of  $75  on  the 
last  policy,  for  a  yearns  -risk  of  $5,000,  was  at  the  same  rate  with 
the  premiums  previously  exacted. 

The  policy  described  the  insurance  as  "  on  the  iron  and  glass 
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building  known  as  the  Crystal  Palace,  situate  on  Reservoir  Square, 
between  Fortieth  and  Forty-second  streets,  and  on  the  east  side 
of  Sixth  avenue,  in  the  city  of  New  York,  together  with  the  fur- 
niture and  fixtures  now  in  the  said  building  lately  owned  by  the 
Association  for  the  Exhibition  of  the  Industry  of  all  Nations, 
and  since  vested  in  John  H.  White  as  receiver,  and  also  such 
other  property  lately  vested  m  said  White's  hands  as  receiver, 
belonging  to  exhibitors,  and  lately  in  said  White's  custody  and 
keeping,  now  remaining  in  said  building."  The  policy  contained 
the  usual  provisions  and  conditions  of  insurance.  The  term  of 
the  policy  corresponded  substantially  with  that  of  the  lease  from 
the  city  to  the  American  Institute,  which  was  made  about  the 
same  time,  at  a  rent  of  $6,000  a  year. 

The  fire  occurred  some  three  months  afterward,  and  the  Plain- 
tiff claimed  only  to  recover  in  respect  to  the  building,  on  which 
the  loss  largely  exceeded  the  insurance. 

The  building  was  a  permanent  structure,  covering  some  three 
acres  of  ground,  connected  in  all  its  parts,  and  constructed  on 
solid  and  fixed  foundations. 

Other  facts  appeared,  which  it  is  not  material  to  state. 

The  jury  found  for  the  Plaintiff,  and  the  judgment  was  affirmed 
at  the  General  Term,  the  opinion  of  the  Court  being  delivered  by 
Barbour,  J. 

John  W.  Edmonds  for  Appellant. 
Da/iiid  Lord  for  Respondent. 

Porter,  J. — There  is  no  force  in  the  objection  that  the  attor- 
neys who  appear  for  the  Plaintiff  are  not  connected  with  the  city 
law  department.  The  provision  in  the  amended  charter,  impos- 
ing on  that  department  the  duty  of  conducting  all  the  law  busi- 
ness of  the  corporation,  was  not  intended  to  disable  the  city  from 
prosecuting  or  defending  suits  without  the  consent  of  the  "  cor- 
poration counsel,"  nor  to  deprive  it  of  the  ordinary  right  of  suit- 
ors, to  procure  such  additional  professional  aid  as  the  circumstances 
of  particular  cases  might  require.  In  this  case  it  appears,  affirm- 
atively, that  the  action  was  brought  with  the  assent  of  the  corpo- 
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ration  counsel ;  but  if  there  had  been  no  proof  on  the  subject,  the 
authority  of  the  attorneys  would  be  presumed. 

The  objection  that  the  Plaintiff  had  no  insurable  interest  is 
equally  unfounded.  The  Crystal  Palace  building,  as  well  as  the 
land  on  which  it  stood,  belonged  to  the  corporation.  There  is 
nothing  in  the  terms  of  the  expired  lease,  or  in  the  evidence  in- 
troduced by  the  Defendants,  to  give  color  to  the  claim  they  set 
up,  in  behalf  of  persons  known  or  unknown,  as  an  excuse  for 
refusing  payment,  while  they  retain  the  premium  of  insurance. 

The  judge  was  right  in  admitting  proof  that  the  Defendants 
had  insured  the  property  for  years,  and  knew  the  purpose  for 
which  the  structure  was  erected,  the  manner  in  which  it  was 
occupied,  the  general  character  of  its  contents,  and  the  nature  and 
extent  of  the  risk.  These  extrinsic  facts  were  appropriate,  as 
they  tended  to  aid  the  Court  in  applying  the  descriptive  language 
of  the  policy  to  the  actual  subject  of  insurance,  and  in  giving 
effect  to  the  words  of  the  contract  in  the  precise  sense  in  which 
they  were  understood  and  employed  by  the  parties  (Bidwell  v. 
North westeni  Ins.  Co.  24  New  York,  302;  Agawam  Bank  v. 
Strever,  18  id.  509;  Blossom  v.  Grifl^,  14  id.  574;  French  v. 
Carhart,  1  id.  102). 

When  the  policy  is  read  in  the  light  of  the  antecedent  and 
BTirrounding  circumstances,  the  import  of  the  written  language  is 
in  harmony  with  the  manifest  intention  of  the  parties.  The 
contract  covered,  and  was  designed  to  cover,  the  hazards  incident 
to  the  occupation  of  the  building  for  the  purpose  of  exhibiting 
to  the  public  the  general  processes  and  results  of  human  skill  in 
each  of  the  various  departments  of  active  and  practical  industry. 
The  premium  was  adjusted  by  the  insurers  with  reference  to  the 
aature  of  the  risk,  and  they  cannot  justly  complain  that  the 
property  was  dedicated  to  the  uses  contemplated  by  them  as  well 
as  the  assured,  and  embraced  in  the  descriptive  terms  of  the  poli- 
cy (Harper  v.  Albany  Ins.  Co.  17  New  York,  197;  Townsend 
t?.  Northwestern  Ins.  Co.  18  id.  174 ;  Hoffinan  v.  JStna  Ins.  Co. 
32  id.  405). 

Other  questions  were  raised  on  the  argument,  but  we  think 
14 
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none  of  them  call  for  particular  discussion.     The  rulings  of  the 
judge  were  correct,  and  the  liability  of  the  Defendant  is  clear. 

The  judgment  should  be  affirmed,  with  costs. 

All  the  judges  concurring, 

Judgment  accordingly. 

JOEL  TIFFANY, 

State  Keporter. 
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ETJFUS  STOEY,  Eespondent,  v.  ABRAHAM  B.  CONGER, 

Appkllajnt. 

Words— *^  Good  and  Sufficimt  Deed''---Comtrudion--Real  Estate, 

An  agreement  to  convey  by  a  good  and  sufficient  deed  implies  an  agreement 
to  make  a  good  tide. 

On  the  14th  day  of  December,  1849,  the  Defendant  and 
his  wife  conveyed  to  the  Plaintiff  certain  real  estate  in  the  city  of 
New  York,  and  by  the  deed  the  Plaintiff  covenanted  that  the  prem- 
ises were  free  and  clear,  among  other  things,  of  taxes  and  assess- 
ments. At  the  time  of  the  conveyance  there  was  a  tax  for  the 
year  1849  of  $189.31,  which  was  a  lien  and  encumbrance  on  the 
premises,  and  which  the  Defendant  was  then  liable  to  pay. 

The  Defendant  failed  to  pay  the  tax,  and  the  Plaintiff  paid  the 
same  on  the  14th  of  February,  1850. 

And  for  the  recovery  of  the  sum  so  paid,  with  interest,  this 
action  was  brought. 

The  defence  interposed  is  that,  in  conversation  and  negotiations 
between  himself  and  the  Plaintiff,  in  reference  to  the  sale  of  the 
premises,  it  was  understood  that  the  Plaintiff  was  to  take  the  same 
without  the  personal  warranty  or  obligation  of  the  Defendant, 
and  that  the  Defendant  was  not  to  take  any  responsibility  in  re- 
spect to  the  title.  A  written  agreement  was  entered  into  between 
the  parties,  by  which  the  Defendant  agreed  to  sell  the  premises  to 
the  Plaintiff',  and  convey  and  release  the  same  to  him  by  a  good 
and  sufficient  deed ;  that  the  Plaintiff  was  then  a  tenant  in  posses- 
sion ;  that  the  Defendant  tendered  to  the  attorneys  of  the  Plain- 
tiff, in  his  presence,  a  deed  of  the  premises,  without  covenants  or 
warranty ;  but  they  objected  to  the  deed,  alleging  that  a  deed 
without  the  usual  full  covenants  might  throw  suspicion  on  the 
title,  and  be  an  impediment  in  the  way  of  disposing  of  the  prop- 
erty, and  urged  the  execution  of  a  full  covenant  deed ;  and,  to  in- 
duce the  Defendant  to  execute  and  deliver  such  a  deed,  they  rep- 
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i'*5beiJt^t  \v  iiiiL  tua::  la^^"  iiad  irv-e^^^xrai^c  ii*t  i:ikr  to  the 
]»jtnni»t?^-  unc  tLii:  Tiie  tsamt  wa-  ]»tfn^-f:  mid  Tre*-  :t.im  aL  liens 
auG  eufuuiirrLLTiv-*:  '-exi-eir:  tiit  nit^rifrufrer  r2it?rrt-c  ii:  it  tiie  vntten 
affr»^iij*'i:*^  unci  tuic  tut-  l^eiendair  Wituic  iii'j^iir  no  iiiil»i:itT  by 
jrivitijL'  tilt  deecL 

ik^  tru^.  ex^cirtec  aitc  a^-lntrvd  "dtt-  df*t*L  n:  ti±^  e.Tii:T'i&iiit  men- 
iiuued ;  Itirr  tmci  5V}»re-.eina*j'*iif  vert-  iniTni*:.  and  lie  vms  de- 
eeivtsd  tbe*vl»v. 

T'ue  l^-'j'eiidai:!  pnixt  j-udirnifiiii  iijr  titt  d^siL&iiZ  r*f  tie  com- 
plaint, and  tiiHT  tut-  deed  \*t  t*t^  a^idt.  and  an-Jther  deed  eiescut«d, 
puTbuaut  X\}  tiie  t^r'%«t!iut'in  \€  tuat,  and  ii:  pifiJ'*.*nn:TT  mith  the 
6tipu:atk*nt,  or  tiikt:  tiit-  »-.^Tt»naii:f  in  tiie  ieed  l*e  Qt*(iarpd  inopo"- 
jctive  a' id  rVid  at^  ttrti':nt?:  lue  I**^t*iidari-L 

Tilt  Flii.ii::i21  la-  Lk  r*r^'\T.  dtiJed  al  litt  mausrial  sSeflrations 
of  the  aiibTer. 

The  aeticn  t:auie  ^ci  f  .-r  trla!  a:  %  Oireirr  C:an^.  ifcld  in  ind  for 
the  ehr  and  o'.t'j.::tr  c*f  Xeir  Y:»ri.  en  liie  IT^h  c^*  llav,  1859. 
The  Fla':n:*ir  iti'.»r<>d  tLe  0-*'jrt«  tii»TL  iLe  T^jejidiiur^  t^>  direct  the 
jurr  v>  £iid  a  rt^ri'jfx  tjr  tLe  P1lIi.t:£.  1  c-  iLe  am^nift  claimed 
in  the  C'^'Jipl^int-  <>!^  tL^  5rr*-»:L'.d  tLu  tLe  ariFw-er  cli  n->t  state  facts 
euffie:eat  v>  e^x.^thut-e  a  d^-yr.^ie  to  tLe  Pliiniifrs  aeri<«n,  which 
wa*t  grant-bd,  and  t*ie  Dtftiidjiiit  excTevtoi 

Tlie  jarr  rc-uder^  a  rer diet  in  fir,>r  of  the  Plaiiitiff  for  $311.87. 

The  except  UiTiK  were  direet^  to  be  heard  in  the  £i^  instance  at 
ttie  General  Tena,  and.  after  arsrnment,  jn  iinnent  was  given  in 
{avot  of  the  Plaintiff  for  the  amoimt  of  the  verdict. 

Tlie  judgment  wa«  entered,  and  the  Defendant  appeals  thorefirom 
to  thw  Court, 

JarruM  A.  Seaman  for  Appellant. 
Cfuj/rleH  Janes  for  Eespondent. 

llvwT  J. — Two  qne«tion«  are  presetted  by  the  present  demand 
for  a  new  trial :  First,  was  the  Defendant,  by  the  preliminary 
agreement  of  sale,  which  was  in  writing,  of  the  date  of  November 
30,  1849,  bound  to  pay  the  tax  in  question  ?    Secondly,  if  he  was 
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not,  has  he  stated  facts  enough  in  his  answer  to  entitle  him  to  the 
relief  he  desires  ? 

In  the  answer,  this  agreement  of  sale  is  set  out  at  length.  By 
its  first  provision  the  Defendant  agrees  to  sell  to  the  Plaintiff  the 
property  in  question,  for  a  sum  specified,  "  and  to  convey  and  re- 
lease the  same  to  him,  by  a  good  and  sufficient  deed,  on  the  15th 
day  of  December,  1849."  The  purchaser  then  agrees  to  pay  the 
Defendant  the  sum  of  seven  thousand  five  hundred  dollars,  to  as- 
Bume  the  payment  of  a  fifteen  thousand  dollar  bond  and  mortgage, 
then  a  lien  upon  the  premises,  to  procure  hhnself  to  be  substituted 
as  bondsman  or  mortgagor  therein,  or  to  procure  the  mdemuity 
of  Moses  Taylor  against  any  liabiUty  to  the  Defendant  thereon. 
,  In  the  case  of  Burwell  v.  Jackson  (5  Seld.  535),  the  party  had 
agreed  "  to  execute,  or  cause  to  be  executed  to  the  party  of  the 
second  part,  on  the  first  day  of  June,  1836,  a  good  and  sufficient 
conveyance  of  a  certain  lot  of  land  in  the  city  of  Buffalo." 

It  was  held  that  this  contract  bound  the  vendors  to  convey  a 
good  title  to  the  purchaser.  Here  the  party  contracts  "  to  convey 
and  release  by  a  good  and  sufficient  deed."  I  see  no  difference 
in  the  legal  effect  of  these  expressions.  The  intent  of  each  is  to 
express  an  obligation  to  transfer  a  good  title,  and  whether  that 
result  is  accomplished  by  a  deed  of  release  or  by  a  deed  with  cove- 
nants, is  not  important.  The  good  title  in  each  case  is  the  thing 
to  be  attained,  and  nothing  less  than  an  actual  good  title  will 
satisfy  the  contract. 

When  the  Defendant,  therefore,  executed  a  deed  by  which  he 
covenanted  that  there  were  no  arrears  of  taxes  upon  the  lots  con- 
veyed, he  assumed  no  greater  liability  than  his  preliminary  agree- 
ment called  for. 

If  he  had  given  a  quit-claim  deed,  he  would  have  remained  lia- 
ble upon  his  original  agreement  for  the  amount  of  this  tax. 

He  has  but  fulfilled  his  contract,  and  has  no  occasion  to  ask  for 
the  interpretation  of  the  Courts  in  his  behalf. 

These  views  render  unnecessary  a  discussion  of  the  second 
question.  It  is  quite  possible,  from  the  allegations  of  the  answer, 
that  there  was  some  misconception  of  the  effect  of  the  Defend- 
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ant's  contract,  and  that  there  was  some  misunderstanding  as  to 
the  fact  of  the  existence  of  the  tax  in  question.  No  fraud  is 
suggested,  nor  is  it  alleged  that  a  mutual  mistake  existed  on  the 
point  in  question. 

One  of  these  allegations  is  indispensable  in  a  complaint  asking 
for  a  reformation  of  the  contract  (Nevins  v.  Dunlap,  33  N.  T. 
R.  676). 

Upon  his  own  statement  of  the  contract,  the  Defendant  has 
done  no  more  than  he  was  legally  bound  to  do.  If  unjust  or  im- 
moral means  have  been  resorted  to,  to  induce  him  to  perform 
that  duty,  there  is  no  remedy. 

In  its  result  the  case  stands  where  and  as  it  ought  to  stand 
(Hutchins  v.  Hutchins,  7  Hill,  104 ;  Story's  Eq.  Jur.  §  203 ; 
Randall  v.  Hazelton,  12  Allen  R.  412,  415).  Judgment  should 
be  affirmed. 

All  affirm,  except  J  J.  Bookes  and  Pobtbb. 

JOEL  TIFFANY, 

State  Reporter. 
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BEARDSLET  SCYTHE  COMPANY,  Appellant,  v.  JOHN 
C.   FOSTER,  Respondent. 

Assignor's  Creditor's  right  to  assert  Assignee's  daim  against  Debtor, 

A  creditor  is  not  relieved  from  compliance  with  the  requirements  of  the 
statute  by  the  alleged  insolvency  of  the  debtor,  when  he  seeks  to  impeach  the 
validity  of  an  assignment  as  being  fraudulent. 

A  creditor  who  has  in  no  manner  succeeded  to  the  rights  of  one  of  the  part- 
ners, who  has  become  the  assignee  of  the  effects  of  the  firm,  cannot  assert  such 
assignee's  rights  to  redress  against  those  who  may  be  indebted  to  the  finn. 

Appeal  from  the  Supreme  Com-t.  The  action  was  for  equi- 
table relief,  and,  on  the  hearing,  the  referee  dismissed  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action.  The  judgment  was  affirmed  at  General 
Term  in  the  Seventh  Judicial  District,  the  opinion  of  the  Court 
being  delivered  by  Mr.  Justice  Johnson. 
The  complaint,  in  substance,  alleges  the  following  facts : 
In  1867,  and  the  early  part  of  1858,  Wm.  H.  Osbom  and 
George  Clow  were  partners  in  the  business  of  manufacturing 
grain  cradles,  at  Port  Byron,  conducting  it  under  the  firm-name 
of  Gteorge  Clow  &  Co.  They  became  indebted  to  the  Plaintiff 
ID  the  sum  of  $2,203.34.  Afterward,  and  on  the  11th  of  May, 
1858,  the  partnership  was  dissolved ;  and  in  consideration,  among 
other  things,  of  Osbom's  paying  the  debts  of  the  firm.  Clow 
transferred  to  him  his  interest  in  its  assets.  In  consequence  of 
this  arrangement,  Osbom  became  so  much  involved  as  to  be  un- 
able to  pay  or  secure  the  liabilities  so  assumed.  He  made  a 
statement  of  his  affairs  to  the  Defendant,  who  proposed  the  fol- 
lowing arrangement,  with  a  view  of  postponing  the  claims  of  the 
creditors :  that  Osbom  should  execute  a  bill  of  sale  to  him  of  the 
property  and  credits  of  the  late  firm ;  that  the  Defendant  should 
redeliver  the  accounts  and  notes  to  Osbom  for  collection ;  that 
the  latter  should  go  on  manufacturing  until  the  property  and 
credits  were  converted  into  money ;  that,  with  the  avails,  Osbom 
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should  he  at  liberty  to  pay  up  the  liabilities  of  the  late  firm,  on 
such  terms  as  he  could  obtain  ;  that  the  excess  of  the  avails,  be- 
yond the  amount  required  for  that  purpose,  Osbom  should  invest 
as  his  share  in  a  proposed  partnership  bettveen  him  and  the  De- 
fendant, in  the  milling  and  lumber  business  ;  that,  except  for  the 
purpose  of  postponing  the  creditors  of  the  late  firm,  its  assets  were 
to  remain  the  property  of  Osbom,  and  the  business  of  manufac- 
turing should  be  continued  at  his  expense,  and  for  his  benefit, 
though  in  the  name  of  the  Defendant. 

Osbom  acceded  to  this  arrangement,  and  in  pursuance  of  it  the 
Defendant  received  a  bill  of  sale,  and  took  possession  of  the  assets 
of  the  late  firm,  inventoried  at  $4,400,  together  with  individual 
notes  and  accounts,  due  to  Osbom,  amounting  to  about  $240. 

In  violation  of  this  understanding  and  agreement,  the  Defend- 
ant unjustly  refused  to  deliver  up  to  Osbom  the  notes  and 
accounts  which  belong  to  him,  and  has  unlawfully  converted 
them  to  his  own  use. 

On  the  15th  of  October,  1858,  the  Plaintiff  obtained  a  judg- 
ment against  Osbom,  by  confession,  for  $2,209.93,  being  the 
amount  of  the  company's  demands  against  George  Clow  &  Co. 

On  the  25th  of  the  same  month,  an  execution  was  issued  to  the 
sheriff  of  Cayuga,  the  county  in  which  Osbom  resided,  and  he 
collected  thereon  the  sum  of  $175.64 ;  and  the  balance  still  re- 
mains due  from  Osbom,  Clow  &  Co.  He  and  they  are  bank- 
rupt, and  unable  to  pay  any  portion  of  the  claim. 

The  Defendant  has  the  property  transferred  to  him,  or  its 
proceeds,  and  refuses  to  pay  anything,  either  to  Osbom  or  his 
creditors. 

The  complaint  concludes  with  a  demand  that  the  Defendant 
be  required  to  render  an  account  of  the  property  and  its  proceeds, 
and  to  deliver  the  same  over  to  a  receiver,  to  the  end  that  it  may 
be  applied  in  payment  of  the  debts  due  to  the  creditors  of  the 
late  firm  of  George  Clow  &  Co. 


Firday  M,  King  for  Appellant. 
Amasa  J.  Parker  for  Respondent. 
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PoKTER,  J. — The  referee  was  right  in  holdiDg  tliat  upon  the 
facts  allied  the  Defendant  was  entitled  to  judgment.  The 
Plaintiff  was  not  in  a  position  to  affirm  and  enforce  a  contract, 
which  was  not  made  for  his  benefit,  and  to  which  he  was  neither 
party  nor  privy.  It  does  not  appear  that  he  succeeded  in  any 
way  to  the  right  of  Osbom,  and  he  cannot  assert  the  claim  of  the 
latter  to  redress  for  the  wrongs  he  imputes  to  the  Defendant. 
He  does  not  demand  a  judgment  declaring  the  invalidity  of  the 
transfer  from  Oshom  to  Foster,  nor  does  he  allege  a  state  of  facts 
^titling  him  to  that  relief.  His  remedy  at  law  is  not  exhausted, 
and  his  execution  is  unretumed.  The  complaint  cannot  be  sus- 
tained on  the  footing  of  a  creditor's  bill ;  and,  assuming  all  its 
auctions  to  be  true,  no  cause  of  action  results  in  favor  of  the 
Plaintiff.  He  is  not  relieved  by  the  alleged  insolvency  of  the 
debtor  from  the  necessity  of  complying  with  the  condition  of 
the  statute,  if  he  would  impeach  the  transfer  as  fraudulent 
(Crippin  v,  Hudson,  13  New  York,  165 ;  Dunlevy  v.  Tallmadge, 
32  id.  461). 

A  reversal  is  claimed  on  the  further  ground  that  the  costs 
awarded  at  Special  Term  are  embraced  in  the  record  of  judgment. 
An  affirmance  at  the  General  Term  was  clearly  improper,  but  the 
correction  should  be  made  on  motion  in  the  Court  below,  after  the 
record  is  remitted. 

The  judgment  should  be  affirmed,  with  costs.  Judge  Bookes 
ako  read  an  opinion  for  affirmance. 

All  the  judges  concurring. 

Judgment  accordingly. 

JOEL  TIFFANY, 

State  Keporter. 
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THOMAS  FIELDEN  et  al.,  Appellants,  v.  PIERRE  FRAN- 
COIS LAHENS  ET  AL.,  Respondents. 

Note-y   Accommodation  —  Authority  of  Partner  to  make  or  endorse — Notice, 

Code,  §§  136,  274. 

As  it  is  no  part  of  the  business  of  a  mercantile  firm  to  make  or  endorse 
notes  for  third  persons,  there  is  no  implied  authority  for  an  individual  member 
of  such  firm  to  make  or  endorse  such  paper  in  the  firm  name.  Consequently 
the  holder  of  such  paper,  with  notice  that  it  was  made  or  endorsed  for  purpose  of 
accommodation  merely,  without  the  consent  of  the  firm,  cannot  recover  uponit. 

Where  the  maker  of  a  note,  endorsed  by  a  firm,  presents  the  same  to  be  dis- 
counted for  his  accommodation,  such  fact  shows  upon  its  face  that  it  is  a  mere 
accommodation  endorsement. 

Pabker,  J. — This  action  was  commenced  in  the  Superior  Court 
of  the  City  of  New  York,  on  the  2lBt  of  October,  1844,  against 
the  Defendants,  as  alleged  endoraers  of  three  promissory  notes,  all 
dated  May  25th,  1844,  two  of  them  payable  at  ninety  days,  and 
one  at  sixty  days  from  date ;  one  for  $14,000,  one  for  $13,500, 
and  the  third  for  $21,221.43,  making  in  all  $48,721.43.  They 
were  in  the  common  form,  signed  by  Alexander  Caselli,  as  maker, 
and  endorsed  with  the  name  of  J.  Lahens,  &c. 

The  Defendant,  Louis  Emile  Lahens,  appeared  by  one  attorney, 
and  the  Defendants,  Pierre  Frangois  Lahens  and  Edward  Ernest 
Lahens,  by  another,  and  put  in  separate  pleas  of  the  general  issue, 
and  the  cause  was  referred  to  three  referees,  who,  upon  the  trial, 
which  commenced  February  4,  1858,  nonsuited  the  Plaintife. 

The  referees  found  as  follows : 

First.  That  at  the  time  of  the  making  of  and  endorsing  of  the 
promissory  notes  in  the  declaration  in  this  action  set  forth,  Joshua 
Fielden,  John  Fielden,  James  Fielden,  Thomas  Fielden,  Daniel 
Campbell,  and  William  C.  Pickersgill  were  copartners  in  trade 
under  the  respective  firms  of  Fielden  Brothers  &  Co.,  at  the  city 
of  Liverpool,  in  England,  and  of  W,  C.  Pickersgill  &  Co.,  at  the 
city  of  New  York ;  that  the  said  Joshua  Fielden,  John  Fielden, 
and  James  Fielden  have  since  departed  this  life,  and  that  the  said 
Thomas  Fielden,  Daniel  Campbell,  and  W.  C.  Pickersgill  have 
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survived  them ;  also,  that  at  the  time  of  the  making  and  endorsing 
of  the  said  promissory  notes,  Pierre  Frangois  Lahens,  Edward 
Ernest  Lahens,  Edward  Gaudard,  and  Louis  Emile  Lahens  were 
copartners  in  mercantile  business  at  Havre,  in  France,  and  at  the 
city  of  New  York,  respectively,  under  the  firm  of  J.  Lahens  & 
Co. ;  that  the  said  Louis  Emile  Lahens  was  the  only  one  of  said 
copartners  then  residing  in  the  city  of  New  York,  or  in  the 
United  States ;  that  tlie  said  Edward  Gaudard  has  since  departed 
this  life,  and  that  the  Defendants  in  this  action  have  survived 
him. 

Second.  That  the  endorsements  of  the  name  of  J.  Lahens  & 
Co.  npon  the  said  promissory  notes  were  made  and  executed  in  the 
city  of  New  York  by  the  Defendant,  Louis  Emile  Lahens,  one 
of  the  members  of  said  firm,  and  delivered  by  him  to  Alexander 
Oifielli,  the  maker  of  the  said  notes,  in  said  city,  for  the  accom- 
modation of  said  Alexander  Gaselli,  and  that  no  consideration 
was  received  by  the  said  J.  Lahens  &  Co.  for  the  same. 

Third.  That  the  notes  so  endorsed  were  delivered  by  the  said 
Alexander  Oaselli,  the  maker  thereof,  to  the  said  firm  of  W.  C. 
Pickersgill  &  Co.  at  said  city  of  New  York. 

Fourth.  That  the  said  W.  C.  Pickersgill  &  Co.,  by  the  fact  of 
Buch  possession  and  delivery  of  the  said  notes  to  them  by  the 
maker  thereof,  after  the  same  had  been  so  endorsed  with  the 
name  of  said  J.  Lahens  &  Co.,  had  notice  that  the  said  J.  Lahens 
&  Co.  had  received  no  value  therefor,  and  that  the  said  endorse- 
m^ts  were  made  for  the  benefit  and  accommodation  of  the 
maker  of  the  said  notes. 

Fifth.  That  the  Plaintiffs  had  failed  to  prove  a  joint  liability 
of  the  Defendants,  and  further  report  that,  upon  the  said  facts 
60  found,  as  a  conclusion  of  law,  the  Plaintiff,  having  so 
fidled  to  prove  a  joint  liability  of  all  the  Defendants,  cannot  re- 
cover in  this  action  against  the  said  Defendants,  or  against  any 
or  either  of  them. 

And  we  do  therefore  decide  and  determine  that  all  the  Defend- 
ants are  entitled  to  judgment  against  the  Plaintiff,  and  for  tlieir 
costs. 


Digitized  by  VjOOQ IC 


170  BURNETT  v.  PHALON.  [Juki, 

Opinion  by  Daydss,  Oh. J. 

Court  of  New  York  was  correct,  and  should  be  aflSrmed,  with 

costs. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 

State  Reporter. 
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GEOEGE  FARNHAM  et  al.,  Respondents,  v.  WILLIAM  M. 
MALLERY,  Appellant. 

Ekecutors  can  enforce  Bond  to  pay  Mortgage  on  Testaior^s  Real  Estate. 

Where  a  party  has,  for  a  good  and  suiB&cient  consideration,  given  his  bond 
to  executors,  that  certain  parties  who  are  legally  bound  to  do  so  shall  pay  and 
discharge  a  mortgage  upon  the  real  estate  of  their  testator,  he  cannot,  on 
breach  of  the  condition  of  his  bond  and  suit  commenced  thereon,  object  to 
the  capacity  of  such  executors  to  sue  on  such  bond. 

The  form  of  the  judgment  against  such  obligee  should  be,  that  he  pay  and 
cause  to  be  cancelled  of  record,  the  mortgage,  within  a  time  specified,  and  in 
default,  that  he  pay  the  amount  due,  &c. 

Oeorge  T.  Spencer  for  Appellant. 
J,  U.  Dminny  for  Respondents. 

Davies,  Ch.J. — The  Plaintiffs'  claim  in  this  action  is  based 
upon  a  guarantee  of  a  bond  made  by  Laurence  Mallery  and  Hiram 
W.  Bostwick  to  the  Plaintiffs,  in  these  words : 

"  Know  all  men  by  these  presents  that  we,  Laurence  Mallery 
and  Hiram  W.  Bostwick,  of  Corning,  Steuben  county.  New  York, 
are  held  and  firmly  bonded  unto  George  Farnham  and  Henry 
Woraburgh,  both  of  Addison,  Steuben  county,  New  York,  execu- 
tors of  the  last  will  and  testament  of  William  Womburgh,  deceased, 
late  of  Addison,  in  said  county  of  Steuben,  in  the  sum  of  seven 
thousand  dollars,  lawful  money  of  the  United  States  of  America, 
to  be  paid  to  the  said  George  Farnham  and  Henry  Womburgh,  • 
executors,  as  aforesaid,  the  survivors  or  survivor,  or  his  or  their 
assigns,  for  which  payment  well  and  truly  to  be  made  we  bind 
ourselves,  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Sealed  with  our  seals,  dated 
26th  day  of  June,  in  the  year  1834. 

"The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  Laurence  Mallery  and  Hiram  W.  Bostwick,  their  heirs, 
executors,  or  administrators,  shall  well  and  truly  pay  and  satisfy 
of  record,  or  cause  to  be  fully  paid  and  satisfied  of  record,  and 
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fully  discharge  a  certain  indenture  of  mortgage  made  and  exe- 
cuted on  the  sixth  day  of  September,  1831,  by  Robert  Miller  to 
Isaac  Bronson,  then  of  the  city  of  New  York,  to  secure  the  pay- 
ment of  the  sum  of  three  thousand  five  hundred  dollars  and  interest, 
which  mortgage  is  on  the  lands  conveyed  to  said  William  Wom- 
burgh,  now  deceased,  by  the  said  Laurence  Mallery  and  his  wife, 
by  deed  bearing  date  the  26th  day  of  January,  in  the  year  1847, 
which  lands  are  situated  in  the  town  of  Big  Flatts,  Chemung 
county,  New  York,  and  which  mortgage  is  duly  recorded  in  Che- 
mung county  clerk's  office,  and  which  is  to  be  paid,  satisfied,  and 
discharged  by  the  above-bounden  Laurence  Mallery  and  Hiram 
W.  Bostwick,  as  follows,  viz. : 

"  One  thousand  dollars  and  all  of  the  interest  on  said  $3,500  due 
on  the  first  day  of  July,  1855,  and  all  that  shall  remain  unpaid, 
after  making  the  said  payment,  on  the  first  day  of  July,  1855,  as 
aforesaid,  of  the  said  sum  of  $3,500,  together  with  all  the  interest 
thereon,  shall  be  fully  paid  on  the  first  day  of  July,  1856,  and 
the  mortgage  shall  be  fully  satisfied  and  discharged  on  the  same 
first  day  of  July,  1856,  so  that  it  shall  be  no  longer  a  lien  or  en- 
cumbrance on  said  lands,  nor  of  any  force  or  effect,  without  fraud 
or  delay,  tten  the  preceding  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue." 

The  Defendant,  William  M.  Mallery,  on  the  26th  day  of  June, 
1854,  did  make,  execute,  and  deliver  to  the  Plaintiflfe,  as  executors, 
as  aforesaid,  his  written  guarantee  of  said  bond  or  obligation,  and 
which  was  annexed  to  said  bond,  and  is  in  these  words : 

"  For  and  in  consideration  of  the  sum  of  one  dollar  to  me  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  I  do 
hereby  become  surety  for  the  punctual  payment  of  all  moneys, 
and  full  performance  of  all  of  the  conditions  and  covenants  in 
the  annexed  bond  mentioned,  to  be  paid,  done,  and  performed  by 
Laurence  Mallery  and  Hiram  W.  Bostwick,  and  if  any  default 
shall  be  made  by  them,  or  if  they  shall  refuse  or  neglect  to  fully 
pay  or  fulfil  all  or  any  of  the  payments,  or  perform  all  or  any  of 
the  conditions  mentioned  in  said  bond,  at  any  time,  I  hereby 
agi'ee  to  pay  and  fuUy  satisfy  and  discharge  the  mortgage  men- 
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tioned  in  said  bond,  and  fully  perform  in  every  respect  all  of  the 
agreements  and  conditions  mentioned  in  said  bond,  and  at  and 
within  the  time  therein  stated." 

The  complaint  averred  that  on  or  about  the  26th  day  of  Janu- 
ary, 1847,  the  said  Laurence  Mallery  sold  and  conveyed  to  the  said 
William  Womburgh,  by  a  warranty  deed  of  that  date,  certain 
pieces  and  parcels  of  land  therein  described.  That  before  said 
sale  and  conveyance,  to  wit,  on  or  about  the  6th  day  of  Septem- 
ber, 1831,  one  Robert  Miller,  who  was  at  that  time  the  owner  of 
said  lands,  executed  and  delivered  to  Isaac  Bronson  a  mortgage 
upon  said  lands  to  secure  the  payment  to  said  Bronson  of  the  sum 
of  $3,500,  which  mortgage  was,  at  the  time  of  the  sale  and  con- 
veyance aforesaid,  a  subsisting  and  valid  lien  and  incumbrance 
upon  the  said  land.  That  said  Lam*ence  Mallery,  at  the  time  of 
the  sale  and  conveyance  aforesaid,  promised  and  agreed  with  the 
said  William  Womburgh  that  he  would,  within  six  months  there- 
after, pay,  satisfy,  and  cause  to  be  discharged  of  record  the  said 
mortgage. 

That  in  consideration  of  the  sale  and  conveyance  aforesaid,  and 
the  promise  or  agreement  aforesaid,  made  by  the  said  Laurence  Mal- 
lery to  pay,  satisfy,  and  discharge  of  record  as  aforesaid  the  said 
mortgage,  the  said  William  Womburgh  paid  to  the  said  Laurence 
Mallery  about  the  sugn  of  $11,000.  That  the  said  William  Wom- 
bui^h  died  on  or  about  the  21st  day  of  May,  1863,  leaving  a  will, 
wherein  and  whereby  he  appointed  these  Plaintiffs  executors  of  his 
last  will  and  testament,  who  did,  before  the  making  of  the  said 
bond  or  writing  obligatory,  by  said  Laurence  Mallery  and  Bost- 
wick,  above  set  forth,  duly  qualify  and  enter  upon  the  dis- 
chaige  of  the  duties  of  executors  of  said  last  will  and  testament. 
That  the  said  Laurence  Mallery  had  neglected  to  pay,  satisfy,  or 
discharge  the  mortgage  afor^aid,  and  that  the  same  still  remained 
a  valid  and  subsisting  lien  and  incumbrance  upon  the  lands  afore- 
said, at  the  time  of  the  making  of  the  said  bond  or  writing  obli- 
gatory. The  complaint  further  averred  that  said  Laurence  Mal- 
lery and  Bostwick,  for  the  purpose  of  securing  to  tliese  executors,  as 
aforesaid,  the  payment,  satisfaction,  and  discharge  of  the  mortgage 
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aforesaid,  which  still  remained  a  lien  and  incumbrance  aforesaid, 
and  for  a  valuable  consideration,  made,  executed,  and  delivered  to 
said  Plaintiffs  said  bond  or  writing  obligatory.  The  complaint 
also  averred,  that  for  the  purpose  of  securing  the  punctual  payment 
of  all  the  moneys,  and  the  performance  of  all  the  conditions  and 
covenants  mentioned  in  said  bond,  by  said  Laurence  Mallery  and 
Bostwick,  the  said  Defendant  made,  executed,  and  delivered  to 
them  the  written  guarantee  therein  set  forth,  and  which  has  been 
already  described. 

The  said  complaint  further  averred  that  the  said  Laurence  Mal- 
lery and  said  Bostwick  had  not,  nor  had  either  of  them,  paid,  or 
caused  to  be  paid,  or  satisfied  of  record,  the  said  mortgage,  or  any 
part  thereof ;  nor  had  the  said  Defendant  Mallery  paid,  or  caused 
to  be  paid,  or  satisfied  of  record  the  mortgage  aforesaid,  although 
often  requested  so  to  do,  but  that  the  same  still  remained  a  valid 
and  subsisting  lien  and  incumbrance  upon  the  land  aforesaid. 

Wherefore  the  Plaintiffs  demanded  judgment  that  the  Defend- 
ant pay  and  satisfy,  or  cause  to  be  paid  and  satisfied  of  record, 
the  mortgage  aforesaid,  or  that  he  be  adjudged  to  pay  the  Plain- 
tiffs the  sum  of  $7,000,  or  so  much  as  may  be  suflScient  to  pay 
and  satisfy  of  record  the  mortgage  aforesaid,  or  such  other  relief 
and  judgment  as  the  Court  should  see  fit  to  grant. 

To  this  complaint  the  Defendant  demurred,  and  assigned  the 
following  causes  of  demurrer. 

1.  That  it  does  not  appear  by  the  complaint  that  the  Plaintifife 
have  legal  capacity  to  sue  as  executors. 

2.  That  there  is  a  defect  of  parties  in  this,  that  the  said  Isaac 
Bronson  is  a  necessary  party,  and  is  not  made  a  party  Plaintiff 
herein. 

3.  That  there  is  a  defect  of  parties,  iu  that  the  said  Kobert 
Miller  is  a  necessary  and  proper  party,  and  is  not  made  a  party 
Defendant  herein. 

4.  That  there  is  a  defect  of  parties,  in  that  the  said  Laurence 
Mallery  is  a  necessary  and  proper  party  Defendant,  and  is  not 
made  a  party  Defendant  herein. 

5.  That  there  is  a  defect  of  parties,  in  that  said  Bostwick  is  a 


Digitized  by  VjOOQ IC 


1867.]  PARNHAM  v.  MALLERY.  175 

Opinion  by  Batob,  Oh.  J. 

necessary  and  proper  party  Defendant,  and  is  not  made  a  party 
Defendant  herein. 

6.  That  said  complaint  does  not  state  facts  suflScient  to  consti- 
tute a  cause  of  action. 

7.  That  it  appears  by  the  said  complaints  that  the  Plaintiflfo 
are  not  entitled  to  the  relief  therein  demanded. 

8.  That  it  does  not  appear  in  or  by  said  complaint  that  letters 
testamentary  or  of  administration  have  been  issued  to  the  Plain- 
tiffe,  or  at  what  time,  or  by  what  Court  or  authority. 

9.  That  it  does  not  appear  in  or  by  said  complaint  that  the 
Plaintifis,  at  the  time  of  the  commencement  of  the  action,  or  at 
any  other  time,  had  any  estate  or  interest  in  the  lands  upon  which 
said  mortgage  was  a  lien  or  incumbrance,  or  that  the  Plaintiffs 
were  in  any  way  injured  or  prejudiced  by  the  existence  of  said 
lien  or  incumbrance. 

10.  That  it  does  not  appear  in  or  by  said  complaint  that  the 
Defendant  has  had  any  notice  of  any  breach  of  any  of  the  condi- 
tions of  the  bond  set  forth  in  the  complaint,  of  the  refusal  or  n^lect 
of  the  obligors  therein  to  pay  or  fulfil  all  or  any  of  the  pay- 
ments, or  perform  all  or  any  of  the  conditions  mentioned  in  said 
bond. 

11.  There  is  no  sufficient  breach  of  any  of  the  conditions  of 
said  bond  set  forth  in  the  complaint  alleged  therein. 

12.  There  is  no  sufficient  breach  of  the  agreement  of  the 
Defendant  stated  or  alleged  in  said  complaint. 

Judgment  was  given  for  the  Plaintiffs,  overruling  said  demurrer 
at  Special  Term,  unless  the  Defendant,  within  thirty  days,  should 
answer  on  payment  of  costs.  Said  order,  on  appeal,  was  affirmed 
at  General  Term. 

The  cause  coming  on  again  to  be  heard  at  Special  Term,  judg- 
ment was  again  rendered  for  Plaintiffs  for  the  amount  then  due 
upon  the  said  bond  and  mortgage,  amounting  to  the  sum  of 
$3,686.47,  and  the  costs  of  this  action.  And,  upon  appeal  to  the 
General  Term,  said  judgment  was  affirmed,  and  the  Defendant 
now  appeals  to  this  Court 

The  Supreme  Court  correctly  held  that  the  grounds  assigned 
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ia  the  demurrer  interposed  by  the  Defendant  presented  no  obstacle 
to  the  Plaintiffs'  recovery. 

The  engagement  or  contract  of  the  Defendant  with  these  Plain- 
tifls  was  absolute,  that  in  the  event  Laurence  Malleiy  and  Bost- 
wick  should  fail  in  the  performance  of  their  covenants,  then  the 
Defendant  agreed  to  pay  and  fully  satisfy  and  discharge  the  said 
mortgage  to  Isaac  Bronson,  and  fully  perform  in  every  respect  all 
the  covenants  and  agreements  contained  in  the  bond  of  Laurence 
Mallery  and  Bostwick,  on  their  part  to  be  done  and  performed. 

The  prayer  of  the  complaint  was  that  the  Defendant  should 
pay  and  satisfy,  or  cause  to  be  paid  and  satisfied,  the  said  mortgage 
to  Isaac  Bronson,  or  should  be  adjudged  to  pay  to  the  Plaintiffs  a 
sum  sufficient  to  pay  and  satisfy  of  record  the  said  mortgage. 

As  already  observed,  the  judgment  of  the  Supreme  Court  is 
that  the  Defendant  should  pay  absolutely  to  the  Plaintiffs  the 
amount  of  the  said  judgment.  In  this  I  incline  to  think  that 
Court  erred,  and  that  the  judgment  should  have  been  that  the 
Defendant  should  pay  and  satisfy,  or  cause  to  be  paid  and  satis- 
fied of  record,  the  said  mortgage  to  Isaac  Bronson,  within  thirty- 
days  from  the  date  of  said  judgment,  or,  in  the  event  of  his  not 
doing  so,  then  that  he  pay  to  the  Plaintiffs  the  amount  of  the  said 
judgment. 

With  this  modification,  I  am  for  the  affirmance  of  the  judg- 
ment, with  costs. 

Bockes,  J. — ^This  is  an  appeal  from  a  judgment  of  the  Supreme 
Court,  in  favor  of  the  Plaintiffs,  on  demurrer  to  the  complaint. 

The  case  made  by  the  complaint  is  as  follows :  Laurence  Mal- 
lery owned  lands,  on  which  there  was  a  mortgage  lien  of  $3,500. 

He  sold  and  conveyed  the  lands  to  "William  Womburgh,  by- 
warranty  deed,  and  agreed  with  the  latter  to  assume,  pay  off*,  and 
discharge  the  mortgage.  Womburgh  died,  and  the  Plaintiffs 
were  appointed  his  executors.  For  the  purpose  of  securing  per- 
formance of  the  agreement,  to  satisfy  the  mortgage,  Mallery,  with 
Hiram  W.  Bostwick  as  his  surety,  made  a  bond  to  Womburgh's 
executors,  in  the  penal  sum  of  $7,000,  conditioned  that  they  would 


Digitized  by  VjOOQ IC 


1867.]  FARNHAM  v.  MALLERY.  177 

Opinion  by  Bockes,  J. 

satisfy  and  discharge  the  mortgage  by  instahnents — the  last  one 
to  be  paid  on  the  1st  July,  1856. 

The  Defendant,  thereupon,  and  by  a  separate  instrument,  under 
seal,  became  surety  for  Mallery  and  Bostwick,  and  agreed  that  in 
case  they  should  neglect  or  refuse  to  fulfil  the  condition  of  the 
bond,  he  would  perform  it  according  to  its  terms. 

All  the  parties  having  omitted  performance  of  the  condition, 
this  action  was  instituted  to  enforce  the  Defendant's  obligation. 

The  facts  above  recited  are  all  alleged  in  the  complaint,  and 
very  manifestly  show  a  good  cause  of  action. 

The  case,  briefly  stated,  is  this :  The  Defendant  covenanted  and 
agreed  with  the  Plaintiffs  that  Mallery  and  Bostwick  should  satisfy 
and  discharge  the  mortgage.  They  omitted  so  to  do,  as  did  also 
the  Defendant ;  the  latter  was,  consequently,  in  default  on  his 
agreement. 

The  Supreme  Court  was  verj^  clearly  right  in  giving  judgment 
for  the  Plaintiffs  on  the  demurrer. 

Nor  was  the  complaint  open  to  any  technical  or  formal  objec- 
tion as  a  pleading. 

The  Plaintiffs  were  authorized  to  maintain  the  action  as 
executors.  It  is  averred  that  William  Womburgh  was  dead,  and 
that  they  had  been  duly  appointed  the  executors  of  his  will  and 
testament ;  and  it  also  appears  that  the  bond  and  instrument  of 
suretyship  were  made  to  them  as  such  executors.  The  Defend- 
ant, having  made  the  agreement  with  them  as  executors,  is  estop- 
ped from  denying  their  right  to  bring  the  action  in  their  repre- 
sentative capacity ;  and  it  must  be  assumed,  too,  that  they  have 
an  interest  in  the  enforcement  of  the  agreement.  The  Defend- 
ant, by  his  agreement,  was  under  personal  engagement  to  them 
as  executors ;  and  having  broken  his  covenant  with  them,  they 
could  enforce  his  liability. 

The  only  difficulty  in  the  case  is  in  the  fonn  of  the  judg- 
ment. 

The   judgment,  as  entered,  is    absolute — that  the  Plaintiffs 
recover  the  amount  remaining  unpaid  on  the  mortgage,  to  wit, 
$3,686.47.  with  interest  from  October  4,  1858. 
12 
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There  is  no  security  that  the  Plaintiffs  will  appropriate  the 
recovery  to  the  payment  of  the  mortgage  debt. 

If  collected  by  them,  they  may  refuse,  or  become  unable  to 
satisfy  the  debt  with  the  money,  and  leave  the  bond  to  be  enforced 
against  the  obligor. 

There  should  be  a  provision  in  the  judgment  to  meet  this  con- 
tingency. 

If  the  executors  had,  in  fact,  paid  off  the  debt  and  satisfied  the 
lien,  there  would  then  be  no  difficulty;  their  recovery  should  then 
be  absolute  for  the  amount  paid. 

But  this  they  have  not  done.  They  have  yet  suffered  no  dam- 
age, and  the  action  is  brought  with  a  view  to  protect  them  (and 
those  interested  through  them  in  having  the  agreement  fulfilled) 
from  injury. 

The  action  is  for  a  specific  performance  of  personal  covenants 
— a  specific  performance  of  an  agreement  of  indenmity. 

There  was  no  difficulty,  consequently,  in  so  framing  the  judg- 
ment or  decree  as  to  meet  the  requirements  of  the  case,  and  pro- 
tect the  rights  of  all  interested  in  the  subject-matter  of  the  action, 
although  not  parties. 

The  judgment  should  have  been  to  the  effect  that  the  Defend- 
ant specifically  perform  his  covenant  and  agreement,  by  satisfying 
and  discharging  the  mortgage  within  a  time  to  be  specified,  or,  in 
default  thereof,  the  Plaintiffi  recover  judgment  against  him  for 
the  sum  remaining  unpaid  on  the  mortgage;  that  judgment  be 
forthwith  docketed  against  him  for  such  amount,  to  stand  as  se- 
curity and  to  be  enforced  by  execution,  in  case  of  his  neglect  to 
satisfy  and  discharge  the  mortgage  within  the  time  specified ;  that, 
in  case  of  sale  or  collection  under  execution,  the  sheriff  bring  the 
amount  collected  into  Court  to  abide  its  order,  and  that  the  Plaintiflfe 
be  at  liberty  to  apply  to  the  Court  for  further  relief,  if  necessary. 
Also,  that  the  Plaintiffs  recover  the  costs  and  disbursements  of 
the  action. 

This,  in  my  judgment,  should  have  been  the  form  of  the  decree. 

lam  therefore  of  the  opinion  that  the  judgment  of  the  Supreme 
Court  in  favor  of  tlie  Plaintiffs,  on  the  demurrer  to  the  complaint, 
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should  be  aflBLrmed,  with  costs,  but  with  a  modification  of  the  de- 
tails in  accordance  with  the  above  suggestions.  And  in  my  judg- 
ment the  Defendant  should  be  cbarged  with  the  costs  on  the 
appeal  to  this  Court.     The  litigation  is  without  excuse  on  his  part. 

His  agreement  was  clear  and  specific,  and,  for  aught  that  ap- 
pears, was  fairly  and  understandingly  entered  into. 

It  should  have  been  faithfully  performed. 

The  modification  now  su^ested  is  formal  merely,  and  is  to 
meet  a  contingency  which  may  arise  in  case  of  justification  by 
him  in  his  unfaithfulness.  He  should  therefore  reap  no  benefit 
from  it. 

The  judgment  against  him  is  in  effect  affirmed ;  and  it  should, 
as  I  think,  be  with  costs  of  appeal. 

On  consultation,  the  judgment  was  modified  in  accordance  with 
opinion  of  Davies,  Ch.  J. 

JOEL  TIFFANY, 
State  Reporter. 
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NATHANIEL  HAYWARD,  Appellant,  v.  THE  LIYER 
POOL  AND  LONDON  FIKE  AND  LIFE  INSURANCE 
COMPANY,  Respondents. 

Insurance — Loss  hy  Fire  occasioned  by  Explosion — Steam-engine. 

In  a  policy  of  insurance  upon  a  building  in  which  there  is  a  steam-engine,  a 
clause  exempting  the  company  from  liability,  when  the  loss  by  fire  is  occa- 
sioned by  any  explosion,  must  be  construed  as  applicable  to  an  explosion  of  the 
engine  within  the  building,  as  well  as  to  the  explosions  of  any  kind  without 
the  building;  and  the  fact  that  an  extra  premium  was  paid  on  account  of  the 
increased  risk  from  the  engine  within  the  building  does  not  change  the 
construction. 

Paeker,  J. — The  provision  in  the  policy,  that  tlie  company  will 
not  be  liable  to  make  good  any  loss  or  damage  by  fire,  which  shall 
happen  or  arise  by  any  explosion,  repeated  in  the  conditions 
appended,  and  referred  to  in  the  policy,  must,  I  think,  be  taken 
to  include  an  explosion  of  the  steam-engine  insured,  as  well  as 
any  external  explosion. 

There  is  no  inconsistency  in  such  construction  witli  the  fact 
that  the  engine  itself  was  insured  against  fire.  The  company 
might  well  say :  We  will  insure  your  factory,  engine  included, 
against  fire  produced  from  every  cause,  except  an  explosion  of  the 
engine.  So  far  from  there  being  any  inconsistency  in  this,  it  is 
impossible  to  say  that  it  was  not  a  wise  and  reasonable  provi- 
sion, intended  to  induce  carefulness  in  the  management  of  the 
engine,  and  to  refuse  the  risk  of  cai'elessness  in  its  use.  It  is  said 
the  Defendant  has  been  paid  an  extra  price  for  the  risk  caused  by 
the  engine.  Still,  the  exception  in  the  risk  of  its  explosion  is  not 
inconsistent  witli  that  fact.  Undoubtedly  the  use  of  a  steam- 
engine,  and  without  respect  to  its  liability  to  explode,  increases 
the  hazard  of  loss  by  fire  to  a  building  in  various  ways,  which 
sufficiently  accounts  for  the  extra  charge  for  insurance,  where  one 
is  used.  In  the  case  of  Harper  v.  The  Albany  Mutual  Ins.  Co. 
(lY  N.  Y.  R.  194),  relied  upon  by  the  Defendants,  the  doctrine 
affirmed  was,  that  in  construing  a  policy  of  insurance,  the  intent 
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of  the  parties  is  to  be  gathered  from  both  the  written  and  printed 
portions,  and  effect  given  to  both,  so  far  as  can  be  ;  but  in  case  of 
repugnancy  between  them,  the  written  part  shall  prevail  over  the 
printed  part;  and  the  principle  was  illustrated  by  the  learned 
judge  who  gave  the  opinion  of  the  Court,  in  the  following  man- 
ner :  "  When  the  insurance  is  directly  upon  the  stock  in  trade,  as, 
for  example,  in  the  business  of  manufacturing  and  sale  of  cam- 
phene,  to  hold  that  a  general  printed  prohibition  (contained  in 
every  policy  of  insurance)  against  keeping  or  using  it,  unless  per- 
mission be  specially  given  and  endorsed  upon  the  policy,  would 
have  the  effect  to  pulliiy  its  direct  and  positive  stipulations,  would 
be  preposterous." 

The  case  at  bar  is  very  different  from  that  of  Harper  v.  The 
Albany  Mutual  Insurance  Co. ;  and  as  we  have  seen  that  there  is  no 
repugnancy  between  the  insurance  of  the  engine  against  loss  by 
fire  and  the  exception  of  loss  and  damage  by  fire  occasioned  by 
the  explosion  of  the  engine,  it  is  not  within  the  principle  of  that 
ease. 

The  inquuy  always  is,  is  there  between  the  exception  and  the 
scope  of  the  undertaking  in  the  policy  any  repugnancy  ?  If  not, 
in  construing  the  policy  the  intent  of  the  parties  is  to  be  gath- 
ered from  both  the  written  and  printed  portions,  and  effect  given 
to  both,  according  to  the  ordinary  rules  of  construing  written  con- 
tents. 

I  am  of  the  opinion  that  the  judgment  of  the  Supreme  Court 
ifl  right,  and  should  be  aflBrmed. 

All  concur. 

Aflinned. 

JOEL  TIFFANY, 
State  Reporter. 
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JOHN  McClelland,  Kespondent,  v.  george  remsent. 

Sheriff  of  Kings  County,  Appellant. 

Partnerahijp — Any  Partner  may  secure  Creditor. 

Either  member  of  a  firm  has  a  right  to  secure  a  creditor  thereof  by  a  trans- 
fer of  partnership  property,  or  to  give  a  chattel  mortgage  for  that  purpose. 

Appeal  from  Supreme  Court.  The  action  was  for  trespass  in 
seizing  goods  of  the  Plaintiff.  The  Defendant  claimed  to  justify 
under  a  judgment  and  execution  in  favor  of  William  F.  Howe, 
against  William  McClelland  and  Elizabeth  Hasluck,  alleging  the 
property  seized  belonged  to  one  or  both  of  the  Defendants  in  the 
execution. 

The  cause  was  tried  at  the  Kings  Circuit,  before  Mr.  Justice 
Lott,  and  resulted  in  a  verdict  for  the  Plaintiff  of  $394.55. 

It  appeared  on  the  trial  that,  on  the  1st  of  February,  1860,  or 
prior  thereto,  Elizabeth  Hasluck,  a  married  woman,  formed  a 
partnerehip  with  William  McClelland,  in  the  liquor  business,  in 
Brooklyn,  and  that  they  conducted  it  in  the  firm-name  of  William 
McClelland  &  Co.  On  the  2d  of  June,  1860,  they  were  indebted 
to  the  Plaintiff,  John  McClelland,  in  the  sum  of  $357,  for  liquor 
and  cigars  sold  and  delivered  to  the  firm. 

On  that  day  William  McClelland,  in  the  name  of  the  firm,  exe- 
cuted an  instrument  transferring  to  John  McClelland  the  goods 
and  other  property  of  the  firm,  upon  the  trust  that  he  should  con- 
vert the  same  into  cash,  and,  after  satisfying  this  debt  of  $357, 
with  interest,  and  the  charges  and  expenses  incident  to  the  assign- 
ment, should  pay  over  the  balance  of  the  net  proceeds  to  the  firm. 
Attached  to  the  instrument  was  the  bill,  the  payment  of  which 
it  was  intended  to  secure.  Some  weeks  afterward,  the  bill  re- 
maining unpaid,  the  Plaintiff  went  to  the  store,  demanded  and 
received  possession  of  the  goods,  and  locked  them  up.  Subse- 
quently, an  execution  was  delivered  to  the  Defendant,  who  seized 
the  property  as  that  of  the  assignors.  The  judgment  under  which 
it  was  issued  was  confessed  by  Mrs.  Hasluck,  and  she  assumed  to 
confess  it  for  McClelland  as  well  as  herself. 
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The  judge  held  that  the  assignor  was  not  justified,  and  directed 
a  verdict  for  the  Plaintiff,  to  which  the  Defendant  excepted. 

This  decision  was  sustained  at  General  Term,  in  the  Second 
Judicial  District,  and  the  Defendant  appealed  to  this  Court. 

N.  F.  Waring  for  Appellant. 
James  Troy  for  Kespondent. 

Porter,  J. — ^It  was  the  right  of  either  member  of  the  firm  to 
secure  the  Plaintiff,  as  one  of  its  creditors,  by  a  transfer  of  part- 
nership property  (Mabbett  v.  White,  2  Keman,  443 ;  Graser  v, 
SteUwagen,  25  N.  Y.  315). 

The  assignment,  in  this  instance,  was  in  the  nature  of  a  mort- 
gage. It  did  not  divest  the  entire  title,  but  left  a  residuary  inter- 
est in  the  assignors,  which  could  be  reached  by  their  other  credi- 
tors. Its  primary  purpose  was  to  secure  the  payment  of  the  debt, 
and  the  trust  to  account  for  the  surplus  was  purely  incidental. 
Such  a  trust  is  not  within  the  condemnation  of  the  statute,  and 
snch  a  reservation  is  not  unlawful  (Leitch  v.  HoUister,  4  Comstock, 
211 ;  Curtis  v.  Leavitt,  15  New  York,  141 ;  Dunham  v.  Whitehead, 
21  id.  131.) 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

Geoveb,  J. — ^No  grounds  were  stated  upon  which  the  motion  for 
nonsuit  was  made.  Hence  no  question  arising  upon  that  motion 
can  be  entertained  in  this  Court.  Nothing  was  lost  by  the  omis- 
sion, as  the  only  possible  grounds  were,  that  one  partner  could  not 
dispose  of  the  entire  stock  of  the  firm  to  secure  or  pay  a  debt ;  and 
that  the  transfer  to  the  Plaintiff  was  fraudulent  and  void  on  its 
face. 

The  first  of  these  questions  was  decided  by  this  Court  against 
the  Defendant  in  Mabbett  v.  White  (2  Kern.  443),  and  the  last  in 
Leitch  V.  Hollister  et  al.  (4  Com.  211). 

All  the  judges  concurring. 


Judgment  affirmed. 


JOEL  TIFFANY, 

State  Keporter. 
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CHARLES   FEEDERICK  EUSSELL,  Appellant,  v.  WIL- 
LIAM  H.  EUSSELL  and  Others,  Eespondentb. 

Will — Executor — jyustee — Power  to  seU  Beat  Estate. 

Where  the  testator  bequeathed  and  devised  all  his  estate  to  his  wife  during 
her  life,  or  widowhood,  with  remainder  to  his  four  children,  and  afterwards 
by  codicil  authorized  his  wife  to  sell  and  dispose  of  his  real  and  personal 
estate,  or  any  part  of  it,  as  she  should  deem  most  expedient  for  the  best  in- 
terest of  all  his  legatees,  held,  that  this  did  not  authorize  her  to  deed  certain 
real  estate  to  one  of  the  children,  in  payment  of  a  debt  due  him  from  tho 
estate. 

Laban  Eussell,  the  father  of  the  PlaintiiF,  and  of  the  Defend- 
ants William  H.  Eussell,  Mary  Ann  Jewett,  and  Laban  G. 
Eussell,  departed  this  life  in  the  month  of  September,  1842, 
seized  and  possessed  of  real  estate  in  the  town  of  Eye,  in  West- 
chester county. 

He  had  previously  made  a  will,  dated  18th  April,  1833,  by 
which  he  gave  all  his  estate  to  his  wife  during  her  life  or 
widowhood,  with  remainder  to  his  said  children,  and,  in  case 
of  the  death  of  either,  to  his  or  her  issue,  and  appointed  his 
wife  and  his  son,  William  H.  Eussell,  executors. 

Subsequently,  and  on  the  6th  of  September,  1842,  he  made  a 
codicil  to  his  will,  by  which  he  gave  the  following  direction :  "  I 
do  hereby  will  and  direct  that  my  said  beloved  wife  Mary,  my 
executrix  in  my  said  last  will  and  testament  named,  shall  have 
full  power  and  sole  authority,  at  any  and  at  all  times,  in  her  dis- 
cretion, to  sell  and  dispose  of  my  said  real  and  personal  estate,  or 
any  part  thereof,  at  public  or  private  sale,  as  she  shall  deem  most 
expedient  and  for  the  best  interest  of  all  my  legatees  in  my  said 
last  will  and  testament  named,  giving  and  granting  my  said  execu- 
trix full  power  to  convey  the  same,  by  deed  or  otherwise,  as  she 
may  be  advised  is  most  effectual  and  correct  to  vest  the  title  to 
the  same  in  the  purchaser  or  purchasers  thereof." 

The  said  will  and  codicil  were  proved  before  the  surrogate  of 
Westchester  county  on  the  14th  day  of  November,  1842,  and 
letters  testamentary  thereon  were  on  the  same  day  granted  to  Mary 
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Russell  alone,  who,  thereupon,  assumed   the  execution  of  said 
will  and  codicil. 

On  the  9th  of  March,  184:3,  the  said  Mary  Eussell  made  and 
executed  a  deed  to  her  son  William  H.  EusselL  who,  at  that  time, 
although  named  as  executor  with  her  in  the  will,  had  not  qualified 
or  acted  as  such,  by  which  she  conveyed  to  him  a  piece  of  the 
land  at  Kye,  of  which  the  testator  died  seized,  containing  fifteen 
acres  of  land,  more  or  less. 

Tlie  consideration  expressed  in  the  deed  was  $3,000,  and  con- 
sisted, as  found  by  the  Justice  who  tried  the  issues  in  the  action, 
"of  moneys  to  that  (and  a  greater)  amount  due  to  the  said  William 
H.  Russell  from  the  said  testator  at  the  time  of  his  decease, 
which  remained  unpaid  at  the  time  of  the  execution  of  the  said 
deed,  and  the  claims  for  which  have  not  been  barred  under  the 
Statute  of  Limitations,  and  was  applied,  by  mutual  consent,  in 
satisfaction  of  such  consideration." 

William  H.  Eussell  qualified  as  executor  on  the  6th  day  of 
October,  1862. 

The  testator  left  personal  property  to  the  amount  of  $3,800, 
real  estate  to  the  value  of  $15,000,  and  no  debts  except  that  to 
William  H.  Eussell,  the  Defendant. 

The  said  Mary  Eussell  departed  this  life  on  the  22d  day  of 
April,  1855,  and  in  October,  1857,  this  action  was  commenced  by 
the  Plaintiff,  one  of  the  heirs  and  devisees  of  the  said  Laban  G. 
Russell,  for  the  purpose  of  setting  aside  the  above-mentioned  deed 
and  the  subsequent  conveyances. 

The  said  William  H.  Eussell  and  his  wife,  and  the  other  heirs 
and  devisees  of  the  said  Laban  G.  Eussell,  together  with  Joseph 
Dean,  in  whom  the  title  to  the  premises  had  been  vested,  and 
who  subsequently  reconveyed  to  the  said  William  H.  Eussell, 
who  is  now  the  owner  thereof,  are  made  parties  Defendant. 

The  Justice  at  Special  Term  dismissed  the  complaint;  the 
Supreme  Court,  at  General  Term,  aflirmed  the  judgment  thereon, 
and  the  Plaintiff  now  appeals  to  this  Court. 

Jesse  C.  Sm/ith  for  Appellant. 
Henry  C,  Murphy  for  Eespondent. 
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Hunt,  J. — By  his  will,  executed  April  ISth,  1833,  the  testator 
gave  all  his  real  and  personal  estate  to  his  wife,  during  her  life  or 
widowhood,  with  remainder  to  his  four  children,  and  named  his 
wife  and  his  son  William  as  executors. 

By  a  codicil  of  September,  1842,  the  testator  gave  power  to  his 
wife,  Mary  Kussell,  "to  sell  and  dispose  of  my  real  estate,  or  any 
part  thereof,  at  public  or  private  sale,  as  she  shall  deem  most 
expedient,  and  for  the  best  interest  of  all  my  said  legatees,  in  my 
said  will  named." 

By  the  expression  "  legatees,"  in  the  codicil,  the  testator  intend- 
ed to  designate  his  four  children  whom  he  had  named  in  the 
body  of  the  will  as  those  to  whom  he  "devised  and  bequeathed" 
the  residue  and  remainder  of  his  estate,  real  and  personal,  after 
the  death  of  his  wife.  In  the  execution  of  this  power  of  sale 
the  widow  had  no  interest. 

It  was  to  be  executed  as  sl^e  should  deem  expedient,  not  for 
her  own  benefit  or  advantage,  but  for  the  best  interest  of  those 
entitled  to  the  ^estate  after  her  death,  viz. :  the  testator's  four 
children,  described  by  him  as  his  legatees.  The  income  only 
belonged  to  her,  and  the  corpus  of  the  estate  belonged  to  the 
children  exclusively. 

It  was  a  general  power  in  trust  in  the  widow  (1  E.  S.  732, 
§§  77,  79,  94, 106). 

Was  the  power  well  executed  by  the  conveyance  of  a  portion  of 
the  testator's  real  estate  to  one  of  his  sons,  in  satisfaction  of  a 
debt  due  to  him  from  the  testator  ?  The  executrix  had  no  power 
or  control  over  the  real  estate  in  her  character  of  executrix. 

There  was  personal  property  enough  for  the  payment  of  the 
testator's  debts,  without  calling  upon  his  real  estate,  and  the  real 
estate  was  not  liable  to  that  purpose  until  the  personal  had  been 
exhausted. 

It  was  not  liable  at  any  time,  except  upon  the  presentation 
of  a  petition  to  the  surrogate,  alleging  the  insufficiency  of  the 
personal  estate,  and  asking  tj^e  application  of  the  real  estate  to 
that  purpose. 

Of  such  an  application  all  parties  interested  in  the  real  estate 
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would  be  entitled  to  notice,  and  they  would  have  the  right  to 
litigate  the  proceeding.  No  such  proceeding  was  had  in  the 
present  case. 

This  circumstance  is  important  here  in  a  double  respect.  It 
shows,  in  the  first  place,  that  the  transaction  is  to  be  sustained 
solely  upon  the  ground  of  the  execution  by  the  widow  of  a  power 
in  trust ;  and  secondly,  it  relieves  the  case  from  the  question  of 
the  effect  of  a  conveyance  by  one  co-executor  or  co-trustee  to 
his  associate.  William  H.  Russell  was  not  a  co-executor  at  the 
time  of  the  conveyance  to  him,  in  so  far  as  he  had  not  then  quali 
fied.  He  was  not  a  co-trustee  in  any  event,  as  the  power  in  trust 
was  given  to  Mrs.  Eussell  exclusively. 

The  authority  to  Mrs.  Eussell  to  sell  was  in  its  terms  general, 
unrestricted  as  to  time,  place,  or  circumstance.  It  required,  how- 
ever, that  the  transaction  should  be  a  sale,  and  it  must  be  based 
upon  her  conviction  that  such  sale  was  for  the  best  interest  of  all 
the  legatees  named  in  the  will. 

In  my  opinion  she  had  no  power  under  this  clause  to  convey, 
in  settlement  of  a  claim  against  the  testator's  estate,  or  in  pay- 
ment of  a  debt  conceded  to  be  due  from  him. 

The  duty  of  the  payment  of  debts  belonged  to  the  executor ; 
and,  as  already  stated,  real  estate  could  not  be  applied  to  that 
purpose,  except  upon  certain  contingencies  not  existing  in  the 
present  case. 

The  judge,  however,  finds  specifically  that  the  conveyance  was 
made  in  satisfaction  of  a  debt  due  from  the  testator  to  William 
H.  Russell,  and  was  applied  to  that  purpose  by  mutual  consent. 
By  this  is  meant,  I  suppose,  a  mutual  arrangement  between  the 
trustee  and  William  H.  Russell,  and  not  by  an  arrangement  with 
the  parties  here  litigating. 

I  think  this  was  not  a  good  execution  of  this  power ;  and  that, 
having  knowledge  of  the  trust,  no  title  passed  to  William  H.  Rus- 
sell by  the  deed  of  March  9, 1853,  from  his  mother  (1  R.  S.  730, 

In  the  case  of  Allen  v.  Dewitt  (3  Ooms.  276),  the  executor  of 
Simeon  Dewitt  was  empowered  to  sell  in  this  language :  "  I  em- 
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power  my  executors  to  sell  all  my  estate,  both  real  and  personal, 
not  specially  bequeathed  or  devised,  in  such  parcels,  at  such  times, 
and  for  such  considerations  as  they  shall  judge  proper,  for  the 
purpose  of  discharging  my  debts,  and  creating  fimds  for  the  sup- 
port of  my  family,  and  on  such  sales  to  give  the  proper  legal  con- 
veyances. After  my  debts  shall  have  been  paid,  the  avails  of  my 
property  shall  be  equally  divided  among  all  my  children." 

Before  the  testator's  debts  were  paid,  the  husband  of  one  of  the 
daughters  procured  from  the  executors  a  conveyance  of  certain 
lots,  and  mortgaged  them  to  the  Plaintiff  in  that  suit. 

Nothing  was  paid  for  the  land ;  but  the  husband  agreed  to  pro- 
tect the  estate  against  the  mortgage,  or,  in  default  thereof,  that  tho 
value  of  the  land  might  be  charged  against  his  wife's  distributive 
share  in  the  estate. 

On  a  bill  filed  to  foreclose  the  mortgage,  given  by  the  husband 
and  wife  pureuant  to  this  arrangement,  it  was  held  that  the 
conveyance  was  not  an  execution  of  the  power  contained  in  the 
will,  and  passed  no  title.  The  sale  was  sought  to  be  supported 
on  the  argument  that  it  was,  in  effect,  a  division  of  the  avails 
of  the  estate,  and  a  setting  apart  of  this  parcel  to  the  wife  in  satis- 
faction of  her  claim  as  one  of  the  children  of  the  testator.  It  was 
held,  however,  first,  that  a  division  was  only  authorized  after  the 
payment  of  debts,  while  this  conveyance  was  made  before  the 
debts  were  paid ;  and  secondly,  that  the  power  required  an  ab- 
solute sale  for  a  fixed  consideration,  which  should  form  a  fund  for 
the  maintenance  of  the  family,  and  for  ultimate  division.  In 
Briggs  V.  Davis  (20  N.  T.  R  15)  the  grantees  of  land  in  trust  for 
the  payment  of  debts  reconveyed  to  the  grantor,  reciting  that  the 
trusts  had  been  executed.  The  debtor  then  mortgaged  the  land 
to  one  having  no  actual  notice  of  the  trust.  It  was  held  that  the 
reconveyance,  being  in  contravention  of  the  trust,  was  void,  and 
that  the  legal  estate  remained  in  the  trustees. 

In  Roome  v.  Philips  (27  N.  T.  R.  357)  the  will  directed  the 
executor  to  sell  and  convey  the  real  estate  "  upon  such  terms  as 
he  may  think  proper,  and  most  beneficial  to  his  estate." 

It  was  held  that  this  did  not  authorize  a  conveyance  in  fulfil- 
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nient  of  a  contract  made  by  the  testator  in  his  lifetime.  The 
Court  says :  "  The  manner  and  terms  of  sale  had  been  fixed  by  the 
testator  before  the  will  took  effect  by  his  death.  The  power  does 
not  look  to  the  conveyance  of  the  naked  title  to  lands  of  the  ben- 
eficial interest  in  which  the  testator  had  divested  himself  in  his 
lifetime." 

So  stringent  is  the  rule  on  this  subject,  that  even  legislative 
action  cannot  avoid  its  effect. 

Thus,  in  Powers  v.  Bergen  (2  Seld.  359),  lands  had  been  de- 
vised to  trustees  for  the  use  of  the  testator's  daughter  for  life, 
with  remainder  to  her  issue  living  at  her  decease,  and,  for  want  of 
such  issue,  to  all  her  grandchildren. 

During  the  life  of  the  daughter  (she  having  children  living)  a 
statute  was  passed  authorizing  the  trustees  to  sell  the  land,  pay 
certain  expenses  and  liens,  and  invest  the  surplus  in  securities  to 
be  held  in  trust  as  the  lands  were  held  under  the  will. 

It  was  held  that  the  act  was  beyond  the  power  of  the  legisla- 
ture, and  that  the  trustees  could  give  no  title  to  lands  sold  in 
pursuance  of  it.  (See  Smith  v.  Bo  wen,  35  N.  T.  E.  83 ;  see  also 
the  cases  of  Waldron  v.  McComb,  1  Hill,  111,  and  S.  C.  7  Hill, 
335,  arising  upon  the  will  of  Medcef  Eden.) 

I  do  not  think  that  the  fact  that  the  debt  is  a  valid  one  is 
an  answer  to  the  difficulties  suggested.  Whatever  doubt  there 
might  have  been  as  to  its  validity  is  removed  by  the  finding  of 
the  Judge,  and  I  assume  the  existence  of  a  valid  debt.  I  have 
endeavored  to  show  that  the  discharge  of  such  an  obligation  be- 
longed to  the  executor,  and  was  no  part  of  the  duty  of  the  trus- 
tee. Neither  is  it  an  answer  to  place  the  case  upon  the  ground 
assumed  below,  that  the  widow,  having  acknowledged  the  receipt 
of  $3,000  for  this  land,  has  rendered  herself  chargeable  as  exec- 
utrix to  that  amount ;  and,  having  paid  tlie  same  amount  in  dis- 
charge of  a  valid  debt,  no  injustice  would  be  committed  by  allow- 
ing the  deed  to  stand.  This  is  a  short  cut  toward  justice  which 
tramples  upon  the  principles  of  law,  and  confounds  the  distinction 
between  a  question  of  power  and  one  of  convenience. 

If  tlie  view  I  have  taken  be  sound,  the  trustee  had  no  power  to 
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make  the  conveyance ;  and  the  fact  that  she  is  ready,  as  execu- 
trix, to  account  for  the  money  received,  has  no  relevancy  to  the 
subject. 

No  title  passed  by  the  attempted  execution  of  a  power,  and  the 
estate  descended  to  the  remaindermen  unaffected  by  her  act. 

I  think  the  judgment  should  be  reversed,  and  a  new  trial  be 
ordered. 

All  concur,  except  Davies,  Ch.  J.,  and  Geovee,  J. 

JOEL  TIFFANY, 

State  Reporter. 
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SAMUEL  THOMAS,  EBSpaNDiaiT,  v.  HOEACE  HUNT  akd 
ANDEEW  KINGSLEY,  Appbllajjts. 

Contract^  Written^  cannot  he  varied  by  Parol  Evidence. 

A  written  agreement  between  parties  must  be  regarded  as  containing  the 
whole  of  their  agreement  upon  the  subject-matter  thereof,  and  as  merging  there- 
in all  prior  and  contemporaneous  understandings.  Therefore,  evidence  offering 
to  establish  other  facts  and  conditions  as  part  of  the  contract,  which  are  not 
contained  in  the  agreement,  is  inadmissible. 

S.  G.  SacUey  for  Kespondent. 

P.  Carter  and  Scott  Lord  for  Appellants. 

Davies,  Ch.J. — ^The  Plaintiff  in  this  action  claims  to  recover 
the  value  of  a  quantity  of  stone  delivered  to  the  Defendants, 
under  a  contract  made  between  the  Plaintiff  and  his  partner, 
Levi  JElejnolds,  and  the  Defendants,  dated  January  25,  1855. 

By  this  agreement  the  Plaintiff  and  his  partner,  parties  of  the 
first  part,  agreed  to  deliver  to  the  Defendants,  parties  of  the 
fieoond  part,  at  such  points  on  the  Erie  Canal  as  said  parties  of 
the  second  part  should  designate,  in  sections  214  to  229,  both  in- 
clusive, of  the  Erie  Canal  Enlargement,  all  the  stone  necessary  and 
proper  for  building  all  the  culverts  on  said  sections  on  said 
eanal,  which  had  been  let  to  the  said  parties  of  the  second  part 
by  canal  oflBcers ;  '^said  atone  to  he  of  the  dses  emd  qualities  suoh 
as  the  engineer  in  cha/rge  of  the  work  on  scdd  section  shall  ajp- 
prove.^'*  Said  stone  to  be  delivered,  as  soon  as  they  reasonably 
oonld  be,  after  the  opening  of  the  navigation  upon  the  canal  in 
the  spring  then  next  ensuing.  The  contract  contained  other  provi- 
sions not  needful  to  recapitulate.  The  complaint  averred  perform- 
ance of  the  contract  on  the  part  of  the  parties  of  the  first  part, 
and  that  a  quantity  of  stone  had  been  delivered  imder  said  con- 
tract, "  which  had  been  estimated  and  measured  in  the  wall,  by 
the  engineer  in  charge  of.  the  said  works,  as  mentioned  in  said 
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contract,"  and  that  there  was  due  therefor  the  sum  of  $3,455.14 ; 
and  ako  due  from  the  Defendants  the  sum  of  $90,  for  fifteen  days' 
detention  of  the  boats  of  the  said  parties  of  the  first  part,  at  tlie 
rate  of  $6  a  day,  as  provided  for  in  said  contract.  The  complaint 
also  averred  that  the  interest  of  said  Reynolds  in  said  claims  and 
demands  had  been  assigned  to  the  Plaintiff. 
The  answer  of  the  Defendants  contained  : 

1.  A  general  denial  of  all  the  matters  mentioned  in  the  com- 
plaint, except  as  to  the  making  of  the  contract. 

2.  That  the  Defendants  had  fully  paid  for  all  the  stone  de- 
livered. 

3.  That  the  parties  of  the  first  part  had  not  delivered  all  the 
stone  called  for  by  said  contract,  and  that  those  delivered  were  not 
proper  for  the  purpose  specified,  nor  of  the  sizes  or  qualities  re- 
quired by  said  contract,  nor  were  they  delivered  at  the  time  con- 
templated by  said  contract;  and  the  Defendants  claimed  they 
had  suffered  loss  and  damage  by  reason  of  the  non-performance 
of  said  contract  on  the  paii;  of  the  said  parties  of  the  firet  part,  to 
the  amount  of  $2,400. 

The  action  was  referred  to  a  referee,  who  found,  as  matter  of 
fact,  that  the  agreement,  as  set  forth  in  the  complaint,  was  made 
and  entered  into  between  the  parties  therein ;  that  Reynolds,  be- 
fore the  commencement  of  this  action,  had  transferred  all  his 
interest  in  said  agreement  to  this  Plaintiff;  that  before  such 
assignment  Reynolds  and  the  Plaintiff  had  partially  performed 
the  same  on  their  part,  and  that  since  said  assignment  the  said 
Plaintiff  had  continued  the  performance  thereof. 

That  all  the  stone  required  by  the  said  Defendants,  under  said 
agreement,  were  furnished  to  them  by  the  said  Reynolds  and  the 
Plaintiff,  or  by  the  Plaintiff  alone,  in  accordance  with,  and  in 
fulfilment  of  the  contract,  and  were  received  by  the  Defend- 
ants ;  that  said  Reynolds  and  the  Plaintiff  furnished  stone  to  the 
cutters  of  the  Defendants,  at  the  yard  of  the  Plaintiff,  as  fast  as 
the  same  were  needed  by  the  said  cutters ;  that  the  Plaintiff  and 
said  Reynolds  commenced  to  deliver  said  stone  at  the  places 
designated  by  the  Defendants,  on  the  Erie  Canal,  after  the  open- 
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ing  of  the  oanal  in  the  year  1855,  and  so  continued  until  the 
whole  quantity  were  delivered,  on  or  before  the  month  of  Novem- 
ber in  that  year,  in  a  reasonable  time  after  said  opening ;  and 
that  there  was  then  delivered  224  ^y^  cubic  yards  of  stone 
for  arches,  and  70%p^  cubic  yards  of  other  stone ;  that  the 
stone  thus  delivered  amounted,  at  the  price  stipulated  for  in  the 
contract,  to  the  sum  of  $3,176.34;  that  the  Defendants  have 
paid  therefor  the  sum  of  $2,307,  and  that  there  is  still  due  and 
owing  to  the  Plaintiff,  from  the  Defendants,  the  sum  of  $869.34, 
with  interest  from  the  20th  of  November,  1855.  And  he  also 
fonnd,  as  conclusions  of  law,  that  the  Plaintiff  and  the  said 
Reynolds,  or  the  Plaintiff  alone,  had  fully  kept  and  performed 
the  said  agreement ;  that  the  Defendants  had  not  fully  kept  and 
performed  the  same,  and  that  they  were  indebted  to  the  Plaintiff 
in  the  sum  of  $869.34,  and  interest  thereon  from  the  20th  of 
November,  1855. 

Judgment  was  accordingly  entered,  upon  the  report  of  the  said 
referee,  for  the  Plaintiff,  and  on  appeal  the  same  was  affirmed  at 
the  G^eneral  Tenn.     The  Defendants  now  appeal  to  this  Court. 

Upon  the  facts  found  by  the  referee,  no  question  can  seriously 
be  made  that  the  Plaintiff  was  not  entitled  to  the  judgment  which 
has  been  rendered  in  his  favor.  If  no  error  has  been  committed 
by  the  referee  before  the  trial,  in  the  admission  or  rejection  of 
evidence,  no  ground  is  presented  to  this  Court  for  interference 
with  the  judgment  appealed  from. 

But  two  exceptions  were  taken  to  the  rulings  of  the  referee, 
which  are  now  urged  before  us  as  erroneous. 

1.  On  the  trial,  the  Defendants  offered  to  show  that  at  the 
time  of  making  this  contract  a  large  quantity  of  good  stone  were 
lying  in  the  yard  of  the  Plaintiff,  and  near  the  quarry,  and  that 
such  stone  were  shown  to  Defendants  as  samples  of  their  stone, 
and  that  the  stone  furnished  to  be  cut  were  of  even  inferior  quality 
to  those,  and  cost  much  more  to  dress  them,  and  were  not  as  suit- 
able for  the  work. 

Plaintiff  objected  to  the  introduction  of  this  evidence,  and  the 
same  was  excluded,  and  the  Defendants  excepted. 
13 
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The  ruling  of  the  referee  was  clearly  correct.  The  evidence 
was  properly  excluded  for  several  reasons. 

1.  The  written  contract  between  the  parties  must  be  regarded 
as  containing  the  whole  of  their  agi'eement  upon  the  subject- 
matter  thereof,  and  as  merging  therein  all  prior  and  contempo- 
raneous conversations,  stipulations,  and  negotiations  in  relation 
thereto  (Renard  v.  Lampson,  2  Kern.  561). 

2.  The  testimony  offered  tended  to  contradict,  alter,  and  vary 
the  written  contract  between  the  parties.  In  the  agreement  it 
was  stipulated  that  the  size  and  quality  of  the  stone  were  to  be 
such  as  the  engineer  in  charge  of  the  work  should  approve.  The 
offer  was  to  show  that  the  stone  to  be  delivered  was  to  be  like  a 
sample  exhibited  at  the  time  of  the  execution  of  the  contract, 
and  that  the  stone  delivered  was  of  an  inferior  quality  to  the 
sample. 

It  was  not  competent  for  the  Defendants  thus,  by  parol,  to 
alter,  varv,  or  contradict  the  written  contract. 

3.  The  Defendants  had  set  up  no  such  ground  of  defence  in 
their  answer,  and  the  testimony  offered  was  not  pertinent  to  any 
issue  which  they  had  raised  by  their  answer. 

No  application  was  made  to  amend  their  answer  in  this  par- 
ticular, and  under  the  answer  and  amended  answer  it  was  clearly 
irrelevant  and  immaterial. 

The  effect  of  the  admission  of  the  testimony  offered  was  to  sub- 
stitute a  new  contract  between  the  parties,  and  a  new  and  differ- 
ent defence  from  that  raised  by  the  answers. 

2.  This  question  was  put  to  one  of  the  Defendants,  a  witness  : 

"  How  long  would  it  have  taken  to  build  218,  if  you  had  had 
the  stone  ready,  as  contemplated  in  the  contract  ? " 

To  this  question  the  Plaintiff  objected,  and  the  referee  sus- 
tained the  objection,  and  the  Defendants  excepted. 

This  testimony  was  sought  to  be  elicited  manifestly  for  the  pur- 
pose of  proving  the  amount  of  damage  sustained  by  the  Defend- 
ants, on  the  assumption  that  the  stones  were  not  furnished  at  the 
time  provided  for  in  the  contract. 

It  assumed  what  had  not  appeared,  and  contrary  to  the  fact 
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fonnd  by  the  referee — namely,  that  all  the  stone  called  for  by  the 
contract  was  fiimished  by  the  Plaintiff  and  Eeynolds,  as  re- 
quired by  it. 

The  exclasion  of  the  question,  upon  this  finding  of  facts, 
worked  no  injury  to  the  Defendants,  and  presents  therefore  no 
ground  for  granting  a  new  trial. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

All  affirm. 

JOEL  TIFFANY, 

State  Eeporter. 
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DAVID    0.    FOSTER,    Appellant,  v.  CORNEUUS  VAN 
WYCK  ET  AL.,  Assessors,  &c.,  Eespondents. 

GEOEGE    VAN    KLEECK,    Appellant,    v.    FREDEEICK 
WOODEUFF,  OoLLECTOE,  &c.,  Eespondent. 

OHAELES    W.    SWIFT,    Appellant,  v.  THE    CITY    OF 
POUGHKEEPSIE,  Eespondent. 

AssessorSj  protected  like  all  Judicial  Officers. 

It  being  the  duty  of  assessors  to  ascertain  and  determine  all  taxable  property, 
real  or  personal,  within  their  town  or  ward,  subject  to  taxation,  they  have 
jurisdiction  to  make  the  necessary  investigation  in  respect  to  all  property,  and 
they  are  not  liable  for  any  errors  they  may  commit  in  thus  exercising  the  duties 
of  their  office.  Their  office,  in  this  respect,  is  judicial,  and  in  the  discharge  of 
its  duties  they  are  within  the  rule  of  protection  extended  to  all  judicial  officers. 

Parker,  J. — These  are  controversies  submitted  to  the  Supreme 
Court,  without  action,  pursuant  to  section  372  of  the  Code. 

The  facts  stated  to  the  Court  in  the  several  submissions,  which 
are  substantially  alike,  show  that  the  Plaintiffs  are  residents  of 
the  city  of  Poughkeepsie,  and  respectively  owners  of  shares  in 
three  National  Banks,  organized  under  the  act  of  Congress,  ap- 
proved June  3,  1864,  and  located  in  said  city. 

The  assessors  of  that  city,  in  the  year  1865,  assessed  the  Plain- 
tiffs, respectively,  for  their  shares  in  the  said  banks,  at  their  par 
value.  The  Plaintiflfe  did  not  personally  appear  before  the  assess- 
ors, nor  serve  any  claim  or  notice  on  them  in  reference  to  said 
;a88essment.  The  assessors  made  out  an  assessment  roll  in  the 
form  prescribed  by  statute,  on  which  each  of  the  Plaintiffs  were 
assessed  and  taxed  for  other  property ;  and  at  the  close  of  the 
alphabetical  list,  and  on  a  separate  part  of  the  roll,  they  inserted 
the  names  of  the  said  National  Banks,  and  the  value  of  the  real 
estate  of  each,  and  then,  under  the  name  of  each  bank  so  entered, 
they  entered  the  names  of  the  shai-eholders  therein  respectively, 
the  numbers  of  the  shares  owned  by  each,  and  the  par  value 
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thereof;  and  the  Common  Council  imposed  and  extended  the  tax 
upon  the  real  estate  of  each  bank,  and  upon  each  sliareholder  for 
the  value  of  his  shares  so  entered. 

The  cashiers  of  the  banks,  before  the  completion  of  the  roll, 
notified  the  assessors  that  such  last-mentioned  assessments  were 
illegal,  and  demanded  that  they  should  be  stricken  from  the  roll. 
This  was  refused  by  the  direction  of  the  Common  Council ;  a 
warrant  was  issued  to  the  collector,  under  the  seal  of  the  city  and 
tiie  hand  of  the  mayor,  attached  to  the  assessment  roll,  and  with 
it  delivered  to  the  collector,  commanding  him  to  receive,  levy, 
and  collect  from  the  several  persons  therein  named  the  several 
taxes  therein  imposed. 

Under  this  warrant,  the  collector,  on  the  7th  of  June,  18G0, 
levied  and  collected  the  several  taxes  imposed  on  such  bank  shares 
of  the  Plaintiffs,  respectively,  for  their  goods  and  chattels,  and 
did  forthwith  pay  the  same  to  the  chamberlain  of  said  city,  wlio 
is,  ex-officio,  treasurer  thereof. 

On  the  part  of  the  Plaintiffs  it  is  claimed  that  the  said  assess- 
ments, and  all  proceedings  based  thereon,  were  without  jurisdic- 
tion and  void ;  and  that  the  levy  on  their  goods  and  chattels,  in 
pursuance  of  said  warrant,  and  by  direction  of  said  city,  was  a 
trespass,  for  which  the  Defendants  respectively  are  liable  to  the 
Plaintiffs,  in  the  amount  so  collected  from  them. 

On  the  other  hand,  the  Defendants  claim  that  the  assessors  had 
jurisdiction  in  the  premises,  and  admitted  that  the  bank  shares 
were  exempt  from  taxation ;  that  the  Defendants,  respectively, 
are  not  liable  to  any  action  by  reason  of  said  assessments,  &c., 
but  that  the  Plaintife,  having  omitted  to  institute  legal  proceed- 
ings to  compel  the  correction  of  said  assessment  roll,  by  the  Court 
or  otherwise,  are  remediless  in  the  premises. 

The  Supreme  Court  held  that  the  Plaintiffs  were  neither  of 
them  entitled  to  recover,  and  gave  judgment  for  the  Defendants 
respectively  to  that  effect,  and  for  costs. 

From  the  judgment  thus  given  the  Plaintiffs  severally  appeal 
to  this  Court. 

The  question  in  each  case  is,  did  the  assessors  h9L\Q  jurisdiction 
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in  respect  to  the  assessments  complained  of?  for  it  is  not  denied,  on 
the  one  hand,  that  under  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  Van  Allen  v.  The  Assessors  (3  Wallace,  573),  the 
assessment  was  unauthorized,  and  would  have  been  set  aside  upon 
due  application  to  the  Supreme  Court,  as  not  being  in  accordance 
with  law ;  nor,  on  the  other,  that  if  the  assessors  had  jurisdiction 
in  the  matter,  and  have  erred  only  in  its  exercise,  the  only  remedy 
of  the  Plaintiffs  was  such  application  to  set  it  aside ;  and  that 
no  action  for  the  irregularity  would  lie  against  any  of  the  De- 
fendants ;  except  that  in  the  case  of  Swift  v.  The  City  of  Pough- 
keepsie,  it  is  claimed  by  the  Plaintiff  that,  even  if  the  assessors 
had  jurisdiction,  so  that  they  and  the  collector  are  not  liable,  still 
as  the  Plaintiff  was  not  legally  liable  to  taxation  on  his  bank 
shares,  the  city,  which  has  received  the  money  collected  from  him 
to  satisfy  such  illegal  tax,  is  legally  liable  to  refund  it  to  him. 

That  the  assessor  had  jurisdiction  in  the  matter  cannot,  I 
think,  be  successfully  disputed. 

Taxation  of  all  property  is  the  general  rule  of  the  statute.  It 
provides  as  follows :  '*  All  lands,  and  all  personal  estate  within 
this  State,  whether  owned  by  individuals  or  corporations,  shall  be 
liable  to  taxation,  subject  to  the  exemptions  hereinafter  specified" 
(1  R  S.  387,  §  1,  1st  ed).  By  the  same  statute  (p.  390,  §  8),  it  is 
made  tlie  duty  of  the  assessors  "  to  ascertain,  by  diligent  inquiry, 
the  names  of  all  the  taxable  inhabitants  in  their  towns  or  wards, 
and  also  all  the  taxable  property,  real  or  personal,  within  the 
same."  It  is  not  denied  that  the  assessors  had  jurisdiction  of  the 
Plaintiffs,  as  taxable  inliabitants  of  their  towns  or  wards.  As  to 
the  property  in  question,  it  falls  within  the  description  of  property 
declared  by  the  first  section  of  the  act  above  quoted  to  be  liable 
to  taxation.  It  is  "  personal  estate,"  as  the  same  is  defined  by  the 
third  section  of  the  act,  the  term  including  "  public  stocks,"  and 
"  stocks  in  moneyed  corporations."  It  may  also  fall  wuthin  one 
of  the  exemptions ;  but  being  property  primA  facie  liable  to  taxa- 
tion, and  the  duty  of  the  assessors  being  to  ascertain  all  the  tax- 
able property,  real  and  personal,  within  their  town  or  ward,  this 
property,  held  by  residents  of  their  town,  presents  itself  to  them 
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for  their  decision  whether  it  is  taxable  or  exempt  from  taxation. 
That  it  shall  turn  out  to  be  exempt  from  taxation  does  not  ex- 
empt it  fix>m  the  scrutiny  required  of  them  by  the  statute^  to 
ascertain  whether  or  not  it  is  taxable.  Being  personal  property 
within  their  town  or  ward,  it  is  within  their  jurisdiction  as  assess- 
ors; they  have  the  right,  and  it  is  their  duty,  to  examine  the 
question  whether  it  is  liable  to  taxation,  and  this  is  a  judicial 
mquiry  (1  Kern.  593  ;  3  Denio,  117) — one,  it  may  be  remarked,  in 
which  the  highest  Courts  have  differed ;  and  should  they  make  a 
mistake,  and  hold  it  liable  to  taxation  when  it  is  not,  surely  they 
should  not,  for  such  mistake,  be  lield  liable  as  wrong-doers  (Che- 
gary  v.  Jenkins,  1  Seld.  376 ;  Barhyte  v.  Shepherd,  35  N.  Y.  R 
238 ;  Vail  v.  Owen,  19  Barb.  22 ;  The  Kochester  White-Lead  Co. 
V,  The  City  of  Kochester,  3  Coms.  463). 

One  of  the  classy  of  property  expressly  exempted  by  §  4  of  the 
act  from  taxation  is,  "  Every  building  erected  for  the  use  of  a 
collie,  incorporated  academy,  or  other  seminary  of  learning." 
In  Chegary  v.  Jenkins  (supra),  the  building  occupied  by  the 
Plaintiff  as  a  young  ladies'  boarding  and  day  school,  was  taxed, 
she  claiming  that  it  was  exempt ;  and  the  collector  levied  on  her 
property  to  collect  the  tax.  Judge  Buggies,  in  his  opinion,  dis- 
cussing the  question  of  jurisdiction,  says:  "The  assessors,  in  deter- 
mining whether  the  Plaintiff's  property  was  taxable  as  a  dwelling, 
or  exempt  as  a  seminary  of  learning,  acted  judicially,  and  within 
the  sphere  of  their  duty.  .  .  .  Having  the  general  authority 
to  make  assessments  for  taxation  within  the  ward  in  which  the 
Plaintiff^s  property  was  situated,  they  had  jurisdiction  of  the 
subject-matter  of  the  assessment  in  question."  See  also  Henderson 
V,  Brown  (1  Caines'  R.  92).  Section  4  of  the  act  in  effect  allows 
ministers  of  the  gospel  to  hold  property  to  the  amount  of  $1,500 
exempt  from  taxation.  In  Bai-hyte  v.  Shepherd  (35  N".  Y.  R. 
238),  the  Plaintiff,  a  minister  of  the  gospel,  sued  the  assessors  for 
refusing  to  exempt  him  from  taxation,  although  his  real  and  per- 
sonal estate  were  worth  less  than  $1,500  :  and  it  was  held  that  the 
assessors  had  jurisdiction  to  decide  whether  the  Plaintiff's*  prop- 
erty was  exempt  or  not ;  and  in  so  deciding  acted  judicially,  and 
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were  not  liable  for  assessing  the  PlaintiiF  upon  his  property,  even 
though  it  was  exempt  from  taxation. 

It  cannot  be  said  that  the  bank  shares  in  these  cases  were  any 
more  absolutely  exempt  from  taxation  than  "  a  building  erected  for 
the  use  of  a  seminary  of  learning,"  or  the  farm  of  a  minister  of  the 
gospel,  occupied  by  him,  and  of  a  value  not  exceeding  $1,500. 
If  the  building  on  the  farm  turns  out  to  be  exempt,  because 
found  to  be  in  the  category  of  exemptions,  it  is  as  absolutely  non- 
taxable as  the  bank  shares  in  question ;  and  yet  the  assessors  are 
not  liable  for  improperly  including  it  in  the  assessment,  because 
they  are  invested  by  the  statute  with  authority  to  decide  what 
property  is  taxable,  and  in  so  deciding  act  judicially. 

It  can  make  no  difference,  I  apprehend,  in  regard  to  the  assess- 
ors' jurisdiction,  whether  this  immunity  from  taxation  arises  from 
state  law  or  national  law.  In  either  case,  the  question  of  liability 
to  taxation  is  to  be  determined  by  the  assessors,  and  they  have,  of 
course,  jurisdiction  to  decide  it. 

It  is  equally  a  judicial  decision  in  either  case,  having  equal 
protection  from  liability  for  having  decided  erroneously. 

It  is  impossible  to  make  any  distinction,  in  respect  to  the  sub- 
ject under  consideration,  between  the  case  at  bar  and  the  cases 
last  cited  ;  and,  as  was  said  by  Judge  Leonard  in  Barhy te  v.  Shep- 
herd, after  remarking  upon  the  holding  in  Mygatt  v,  Washburn 
(15  N.  Y.  R.  316),  that  assessors  have  no  jurisdiction  to  assess  a 
non-resident  for  personal  property :  "  It  is  not  necessary  to  ex- 
tend the  application  of  the  rule  on  any  ground  of  public  policy, 
that  I  can  perceive,  so  as  to  include  cases  of  mistake  in  deciding 
a  claim  to  exemption,  where  the  person  and  estate  of  the  party  are 
within  the  jurisdiction  of  the  assessor." 

The  circumstance  that  the  assessment  of  the  bank  shares  was 
separate  from  the  other  personal  property  of  the  Plaintiflij,  and 
specifically  upon  the  shares,  does  not  affect  the  question  of  juris- 
diction. If  the  assessors,  having  jurisdiction  of  the  subject-mat- 
ter, and  of  the  persons  of  the  Plaintife,  have  failed  to  follow  the 
directions  of  the  statute  in  making  up  their  roll,  their  action 
was  irregular,  and  open  to  correction  upon  proper  application  to 
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the  Supreme  Court ;  voidable,  but  not  void  (Easton  v,  Caleudar, 
11  Wend.  91,  95 ;  Cunningham  v.  Bucklin,  8  Cow.  187 ;  Wilson 
V,  The  Mayor,  &c.,  of  New  York,  1  Denio,  595,  599  ;  Butler  v.  Pot- 
ter, 17  John.  K.  145 ;  and  cases  above  cited).  The  rule  is  stated  in 
Easton  v.  Calendar  as  follows :  "  Where  the  magistrate  or  officer 
has  jurisdiction  of  the  subject-matter,  and  errs  only  in  the  exercise 
of  it,  his  acts  are  not  void,  but  voidable,  and  the  only  remedy  is 
by  certiorari  or  writ  of  error." 

In  regard  to  the  liability  of  the  city  of  Poughkeepsie  to  refund 
the  taxes  paid  into  its  treasury,  and  under  the  assessments  in 
question,  I  am  unable  to  see  how  it  can  be.  The  assessment  was 
not  void,  but  irregular  or  erroneous ;  and  the  only  mode  of 
avoiding  such  an  assessment  is  by  an  application  to  the  assessors, 
or  by  a  proceeding  in  the  Supreme  Court  to  correct  the  errora  or 
irr^ularities  while  the  assessment  stands  unreversed  ;  it  is  as  eflfect- 
nal  to  protect  not  only  those  by  whom  it  was  made  and  executed, 
but  all  persons  claiming  under  it,  as  a  judgment  of  a  Court  having 
jurisdiction.  It  would  be  an  error  to  hold  that  no  liability  at- 
tached to  those  who  instituted  and  carried  out  the  proceedings  to 
compel  the  payment  of  the  money  by  the  Plaintiffi  (there  being 
no  statutory  protection),  and  yet  that  the  individual  or  corporation 
who  received  it  is  legally  liable  to  refund  it. 

The  cases  cited  by  the  learned  counsel  for  the  Appellants,  hold- 
ing that  "  when  a  tax  has  been  iUegaUy  assessed  and  collected,  the 
money  may  be  recovered  back,"  are  cas(  s  where  there  was,  in 
the  view  of  the  Court,  a  want  of  jurisdiction.  In  Osborn  v,  Dan- 
vere  (6  Pick.  89),  it  was  held  that  when  a  taxable  inhabitant  is 
overrated  by  assessors,  whether  by  including  in  the  valuation 
property  of  which  he  is  not  the  owner,  or  thatybr  which  he  is  not 
liable  to  be  taxed^  that  does  not  render  the  assessment  invalid  or 
void,  and  his  only  remedy  is  by  an  application  to  the  assessors,  or 
the  Court  of  Sessions,  which  is  authorized  to  relieve  in  such  cases, 
and  not  by  an  action  for  money  had  and  received. 

I  am  of  the  opinion  that  the  judgment  appealed  from  should 
be  affirmed. 

As  to  the  case  of  Foster  v.  Yan  Wyck  et  al.^  assessors,  and  Van 
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Kleeck  v.  Woodruff,  collector,  all  the  judges  concur  in  affirming 
the  judgments. 

As  to  the  case  of  Swift  v.  The  City  of  Poughkeepsie,  a  suffi- 
cient number  of  the  judges  to  give  a  judgment  failing  to  concur, 
a  reargument  in  that  case  is  ordered. 

Judgment  affirmed  in  the  first  and  second  cases,  and  reargu- 
ment ordered  in  the  third  case. 

JOEL  TIFFANY, 

State  Eeporter. 
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AMELIA  TRAVEE,  bt  A.  BULL,  Guardian,  Eespondent,  v. 
THE  EIGHTH  AYENUE  E.  E.  CO.,  Appellant. 

Appeal — Msnomer,  no  ground — Injury — Loss  of  Service^  by  whom  recoverable. 

Under  the  Code  of  Procedure,  the  only  way  to  take  advantage  of  a  misnomer 
is  by  answer.  Where  the  answer  omits  to  set  up  such  misnomer,  no  advantage 
can  be  taken  of  it  on  trial. 

A  mere  misnomer  is  only  a  formal  error,  and  is  amendable  in  the  Court  of 
original  jurisdiction,  and  not  entitled  to  notice  in  this  Court 

Where  a  child  under  age  is  injured,  &c.,  the  parent  may  recover  for  loss  of 
service  until  the  child  attains  the  age  of  twenty-one  years;  and  if  the  injury 
continue  beyond  the  period  of  legal  majority,  the  child  may  recover  for  such 
ftirther  loss. 

This  action  was  brought  by  the  Plaintiff,  in  her  maiden  name, 
to  recover  damages  of  the  Defendant  for  an  injury  alleged  to  have 
been  caused  by  the  carelessness  of  the  Defendant's  servants 
while  the  Plaintiff  was  a  passenger  upon  one  of  its  cars.  After 
the  injury  was  received,  and  before  the  commencement  of  this 
action,  the  Plaintiff  intermarried  with  one  Collins. 

The  Plaintiff  was  about  eighteen  yeai*s  old  at  the  time  of  the 
ifljury,  and  but  a  few  months  past  twenty-one  at  the  time  of  the 
trial. 

Upon  the  trial,  evidence  was  received  as  to  how  much  the 
Plaintiff  could  earn  per  week  prior  to  the  injury,  and  that  some 
money  had  been  expended  in  taking  care  of  her  the  last  year  pre- 
ceding the  trial,  to  which  the  Defendant's  counsel  excepted. 

The  Defendant  moved  for  a  dismissal  of  the  complaint  upon 
the  ground,  among  others,  that  the  action  was  improperly  brought 
in  the  maiden  name  of  the  Plaintiff*,  but  should  have  been  brought 
in  the  name  acquired  by  marriage.  The  Court  denied  the  motion, 
and  Defendant's  counsel  excepted. 

It  appeared  that  an  action  had  been  previously  brought  by  the 
Plaintiff's  mother,  and  a  recovery  had  for  the  loss  of  services  of 
the  Plaintiff,  and  the  expense  of  taking  care  of  her. 

The  Court  charged  the  jury  that  nothing  could  be  recovered  for 
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these  causes  in  the  present  action.     The  jury  rendered  a  verdict 
in  favor  of  the  Plaintiff  for  twenty-five  hundred  dollars. 

The  Special  Term  of  the  Superior  Court  of  New  York  denied 
a  motion  for  a  new  trial.  Judgment  was  entered  on  the  verdict, 
which  was  afiirmed,  on  appeal,  by  the  General  Term,  from  which 
the  Defendant  appealed  to  this  Court. 

J,  n.  Reynolds  for  Respondent. 
«/.  W.  Aahinead  for  Appellant. 

Grover,  J. — Commencing  the  action  in  the  maiden  name  of 
the  Plaintiff,  instead  of  that  acquired  by  marriage,  was  a  misno- 
mer merely.  There  was  no  pretence  but  that  the  Plaintiff  was 
the  proper  person  to  sue,  and  the  only  one  that  could  maintain 
an  action  for  the  injury  sought  to  be  redressed.  Under  the  prac- 
tice prior  to  the  Code,  misnomer  of  either  party  could  only  be 
plead  in  abatement  of  the  action  (Graham's  Pract.  2  v.  and  cases 
cited).  Neglecting  to  interpose  such  plea  waived  any  advantage 
to  the  Defendant  tlierefrom.  The  mistake  was  amendable  by  the 
Court.  The  misnomer  was  not  ground  of  nonsuit  upon  the  trial. 
It  was  not  like  the  case  of  bringing  an  action  by  the  wrong  party  ; 
that  was  ground  of  nonsuit.  By  the  Code,  pleas  in  abatement 
are  abolished  (Code,  §§  142-151).  The  only  mode  of  present- 
ing such  a  defence  is,  under  the  Code,  by  answer.  No  such  de- 
fence is  set  up  in  the  answer  in  the  present  case.  It  was,  there- 
fore, unavailable  upon  trial.  In  the  Bank  of  Havana  v,  Magee 
(  20  N.  Y.  356),  it  was  held  that  although  there  was  no  such  cor- 
poration, and  that  it  was  only  a  name  assumed  by  Charles  Cook 
for  the  transaction  of  his  banking  business,  yet  bringing  the  action 
by  Cook  in  such  name  was  but  a  mere  formal  error,  amendable 
in  the  Courts  of  original  jurisdiction,  and  to  be  disregarded  in 
this  Court. 

This  case  goes  much  further  than  it  is  necessary  to  go  in  the 
present.  In  that  case,  upon  the  papers,  it  would  appear  that  the 
action  was  brought  by  a  corporation,  and  not  by  Charles  Cook, while 
in  the  present  the  Plaintiff  was  the  same,  whether  called  by  the 
maiden  or  married  nanie. 
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The  evidence  of  what  the  Plaintiff  could  earn  before  the  injury 
was  held  by  the  judge  not  to  be  material,  and  the  jury  were  in- 
structed not  to  give  any  damages  for  loss  of  services,  inasmuch  as 
the  Plaintiff's  mother  had  previously  recovered  therefor.  This 
direction  would  not  have  cured  the  error  (if  one  was  committed) 
in  receiving  the  evidence,  if  that  was  such  as  was  calculated  to 
create  a  prejudice  in  the  minds  of  the  jury,  and  influence  them  in 
fixing  the  amount  of  damages,  unless  it  appeared  from  the  whole 
case  that  the  jury  were  not  so  influenced  (Erben  v.  Lorillard,  19 
X.  Y.  299).  The  evidence  in  the  present  case  was  not  likely  to 
influence  the  jury  upon  the  question  of  damages,  unless  they  were 
convinced  that  the  injury  of  the  Plaintiff  was  of  a  character  to 
prevent  her  from  attending  to  her  business  after  she  was  twenty- 
one  ;  and  if  so  convinced,  the  evidence  was  proper  for  the  consid- 
eration of  the  jury. 

When  a  child  under  twenty-one  is  injured,  the  parent  can  re- 
cover for  loss  of  service  until  the  arrival  of  the  child  to  that  age, 
and,  if  the  disability  continues  beyond  that  time,  the  child  may 
recover  for  the  loss.  Upon  this  point  the  case  was  tried  as  favor- 
ably to  the  Defendant  as  the  law  required. 

No  claim  for  loss  of  service  was  made  by  the  Plaintiff  after  she 
was  twenty-one,  and  the  jury  were  told  that  the  mother  had  re- 
coTered  for  such  loss  up  to  that  time.  No  ground  of  objection 
to  the  proof  of  what  the  expense  of  taking  care  of  the  Plaintiff* 
had  been,  was  stated.  The  exception  to  the  proof  does  not,  there- 
fore, raise  any  question  for  the  consideration  of  this  Court. 

The  judgment  appealed  from  must  be  affirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Eeporter. 
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THE  MAYOE,  &c.,  OF  NEW  YORK,  Eespondent,  v.  THE 
EXCHANGE  FIEE  INSURANCE  COMPANY,  Appel- 
lant. 

Chartisr  of  the  City  of  New  York — Corporation  Counsel — CorporaUon  may  em- 
ploy additional  Counsel, 

The  provision  in  the  amended  Charter  of  the  City  of  New  York,  imposing 
on  the  Law  Department  the  duty  of  conducting  all  the  law  business  of  the 
Corporation,  was  not  intended  to  disable  the  City  from  prosecuting  or  defend- 
ing suits  without  the  consent  of  the  Corporation  Counsel  j  or  to  deprive  it  of 
the  ordinary  right  of  suitors  to  employ  additional  counsel  when  it  deemed  it 
necessary  to  do  so. 

Appeal  from  judgment  of  the  Superior  Court  of  the  City  of 
New  York,  aflBrming  judgment  in  favor  of  the  Plaintiflf,  on  the 
verdict  of  a  jury,  for  $6,164.70. 

The  action  was  on  a  policy  of  insurance  issued  by  the  Defend- 
ant to  the  Plaintiff  on  the  23d  of  June,  1858,  and  covering  the 
"  Crystal  Palace  "  building,  which  was  destroyed  by  fire  on  the 
5tn  of  October  following. 

The  principal  grounds  of  defence  were,  that  the  suit  should 
have  been  brought  by  a  different  attorney ;  that  the  corporation 
had  no  interest  in  the  building  which  it  paid  the  Defendant  for  in- 
suring ;  and  that  the  policy  was  forfeited  by  the  continued  use  of 
the  building  for  the  purposes  for  which  it  was  erected. 

On  the  trial  before  Judge  Woodruff  and  a  jury,  it  appeared, 
among  other  things,  that  the  lots  on  which  the  building  was  con- 
structed belonged  to  the  city  of  New  York,  in  fee.  On  the  23d 
of  March,  1852,  the  premises  were  leased  for  a  term  ending  in 
January,  1857,  at  a  nominal  rent  of  one  dollar  a  year,  to  Edward 
Kettle,  in  behalf  of  himself  and  his  associates,  for  the  purposes  of 
the  Association  for  the  Exhibition  of  the  Industry  of  all  Nations, 
and  the  lease  was  assigned  to  that  association  upon  the  completion 
of  its  organization,  a  few  days  afterward.  It  appears  on  the  face 
of  the  lease  that  the  inducement  to  its  execution  was  the  proposed 
erection,  on  the  vacant  lots  demised,  of  "  a  building  of  iron  and 
glass,  for  the  purpose  of  an  industrial  exhibition  of  all  nations," 
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and  upon  the  stipulation  that  the  lessees  should  make  such  erec- 
tion, and  surrender  the  premises  at  the  expiration  of  the  term,  in 
as  good  state  and  condition  as  reasonable  use  and  wear  thereof 
would  permit,  damages  by  the  elements  excepted. 

The  building  was  accordingly  erected,  and,  until  its  destruction 
in  1858,  it  was  always  used  for  the  purposes  of  industrial  exhibi- 
tions, and  for  no  others,  except  such  as  were  incidental  and  appro- 
priate to  that  object.  This  use  involved  tlie  collection  and  opera- 
tion within  the  building  of  various  kinds  of  machinery  and  other 
industrial  agencies,  and  the  exhibition  of  a  great  variety  of  articles 
which  would  ordinarily  fall  in  the  classes  of  hazardous,  extra-haz- 
ardous, and  special  risks,  and  the  premium  of  insurance  was  fixed 
with  reference  to  the  contemplated  use  and  the  known  character 
of  the  risks. 

On  the  15th  of  December,  1854,  this  property,  with  the 
other  eflFects  of  the  "Crystal  Palace  Association,"  passed  into 
the  possession  of  John  H.  White  as  receiver,  and  on  the  31st  of 
May,  1858,  the  term  having  expired,  the  city  took  possession,  and 
the  receiver  surrendered  it.  The  title  and  possession  of  the  Plain- 
tiff are  unquestioned,  except  by  the  Defendant. 

The  pmposes  for  which  the  building  was  always  used,  and  the 
character  of  the  articles  and  machinery  exhibited  within  it,  were 
generally  known.  The  Defendants,  under  their  former  corporate 
title  of  the  La  Farge  Pire  Insurance  Company,  had  repeatedly 
insured  the  building  and  its  contents.  They  issued  such  a  policy 
to  the  receiver  in  September,  1856,  which  was  renewed  in  No- 
vember, December,  and  January.  They  issued  another  in  June, 
1857,  which  was  renewed  in  March,  1858 ;  and  the  oflScers  of  the 
company  were  informed,  on  occasion  of  issuing  such  policies,  of 
the  fair  of  the  American  Institute  being  held  there,  as  a  reason 
for  effecting  the  insurance.  The  descriptions  in  these  successive 
policies  substantially  correspond  with  that  to  the  Plaintiffs  in  the 
policies  of  23d  June,  1858 ;  and  the  premium  of  $75  on  the 
last  policy,  for  a  year's  -risk  of  $5,000,  was  at  the  same  rate  with 
the  premiums  previously  exacted. 
The  policy  described  the  insurance  as  "  on  the  iron  and  glass 
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building  known  as  the  Crystal  Palace,  situate  on  Reservoir  Square, 
between  Fortieth  and  Forty-second  streets,  and  on  the  east  side 
of  Sixth  avenue,  in  the  city  of  New  York,  together  with  the  fur- 
niture and  fixtures  now  in  the  said  building  lately  owned  by  the 
Association  for  the  Exhibition  of  the  Industry  of  all  Nations, 
and  since  vested  in  John  H.  White  as  receiver,  and  also  such 
other  property  lately  vested  m  said  White's  hands  as  receiver, 
belonging  to  exhibitors,  and  lately  in  said  White's  custody  and 
keeping,  now  remaining  in  said  building."  The  policy  contained 
the  usual  provisions  and  conditions  of  insurance.  The  term  of 
the  policy  corresponded  substantially  with  that  of  the  lease  from 
the  city  to  the  American  Institute,  which  was  made  about  the 
same  time,  at  a  rent  of  $6,000  a  year. 

The  fire  occurred  some  three  months  afterward,  and  the  Plain- 
tiff claimed  only  to  recover  in  respect  to  the  building,  on  which 
the  loss  largely  exceeded  the  insurance. 

The  building  was  a  permanent  structure,  covering  some  three 
acres  of  ground,  connected  in  all  its  parts,  and  constructed  on 
solid  and  fixed  foundations. 

Other  facts  appeared,  which  it  is  not  material  to  state. 

The  jury  found  for  the  Plaintiff,  and  the  judgment  was  affirmed 
at  the  General  Term,  the  opinion  of  the  Court  being  delivered  by 
Barbour,  J. 

John  W,  Edmonds  for  Appellant. 
Da/iiiei  Lord  for  Kespondent. 

PoRTEEt,  J. — There  is  no  force  in  the  objection  that  the  attor- 
neys who  appear  for  the  Plaintiff  are  not  connected  with  the  city 
law  department.  The  provision  in  the  amended  charter,  impos- 
ing on  that  department  the  duty  of  conducting  all  the  law  busi- 
ness of  the  corporation,  was  not  intended  to  disable  the  city  from 
prosecuting  or  defending  suits  without  the  consent  of  the  "  cor- 
poration counsel,"  nor  to  deprive  it  of  the  ordinary  right  of  suit- 
ors, to  procure  such  additional  professional  aid  as  the  circumstances 
of  particular  cases  might  require.  In  this  case  it  appears,  affirm- 
atively, that  the  action  was  brought  with  the  assent  of  the  corpo- 
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ration  counsel ;  but  if  there  had  been  no  proof  on  the  subject,  the 
authority  of  the  attorneys  would  be  presumed. 

The  objection  that  the  Plaintiff  had  no  insurable  interest  is 
equally  unfounded.  The  Crystal  Palace  building,  as  well  as  the 
land  on  which  it  stood,  belonged  to  the  corporation.  There  is 
nothing  in  the  terms  of  the  expired  lease,  or  in  the  evidence  in- 
troduced by  the  Defendants,  to  give  color  to  the  claim  they  set 
up,  in  behalf  of  persons  known  or  unknown,  as  an  excuse  for 
refusing  payment,  while  they  retain  the  premium  of  insurance. 

The  judge  was  right  in  admitting  proof  that  the  Defendants 
had  insured  the  property  for  years,  and  knew  the  purpose  for 
which  the  structure  was  erected,  the  manner  in  which  it  was 
occupied,  the  general  character  of  its  contents,  and  the  nature  and 
extent  of  the  risk.  These  extrinsic  facts  were  appropriate,  as 
they  tended  to  aid  the  Court  in  applying  the  descriptive  language 
of  the  policy  to  the  actual  subject  of  insurance,  and  in  giving 
effect  to  the  words  of  the  contract  in  the  precise  sense  in  which 
they  were  imderstood  and  employed  by  the  parties  (Bidwell  v. 
Northwestern  Ins.  Co.  24  New  York,  302;  Agawam  Bank  v, 
Strever,  18  id.  509 ;  Blossom  v.  Griffin,  14  id.  574 ;  French  i?. 
Carhart,  1  id.  102). 

When  the  policy  is  read  in  the  light  of  the  antecedent  and 
surrounding  circumstances,  the  import  of  the  written  language  is 
in  harmony  with  the  manifest  intention  of  the  parties.  The 
contract  covered,  and  was  designed  to  cover,  the  hazards  incident 
to  the  occupation  of  the  building  for  the  purpose  of  exhibiting 
to  the  public  the  general  processes  and  results  of  human  skill  in 
each  of  the  various  departments  of  active  and  practical  industry. 
The  premium  was  adjusted  by  the  insurers  with  reference  to  the 
Dature  of  the  risk,  and  they  cannot  justly  complain  that  the 
property  was  dedicated  to  the  uses  contemplated  by  them  as  well 
as  the  assured,  and  embraced  in  the  descriptive  terms  of  the  poli- 
cy (Harper  v.  Albany  Ins.  Co.  17  New  York,  197;  Townsend 
t?.  Northwestern  Ins.  Co.  18  id.  174 ;  Hoffman  v.  ^tna  Ins.  Co. 
32  id.  405). 
Other  questions  were  raised  on  the  argument,  but  we  think 
14 
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none  of  them  call  for  particular  discussion.     The  rulings  of  the 
judge  were  correct,  and  the  liability  of  the  Defendant  is  clear. 

The  judgment  should  be  aflirmed,  with  costs. 

All  the  judges  concurring, 

Judgment  accordingly. 

JOEL  TIFFANY, 

State  Keporter. 
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KUFUS  STOKY,  Eespondbnt,  v.  ABRAHAM  B.  CONGER, 

Appellant. 

TTordj— "  Good  and  Sufficient  Deed''— -Construction— Real  Estate, 

An  agreement  to  convej  by  a  good  and  sufficient  deed  implies  an  agreement 
to  make  a  good  title. 

On  the  14:th  day  of  December,  1849,  the  Defendant  and 
his  wife  conveyed  to  the  Plaintiff  certain  real  estate  in  the  city  of 
New  York,  and  by  the  deed  the  Plaintiff  covenanted  that  the  prem- 
ises were  free  and  clear,  among  other  things,  of  taxes  and  assess- 
ments. At  the  time  of  the  conveyance  there  was  a  tax  for  the 
year  1849  of  $189.31,  which  was  a  lien  and  encmnbrance  on  the 
premises,  and  which  the  Defendant  was  then  liable  to  pay. 

The  Defendant  failed  to  pay  the  tax,  and  the  Plaintiff  paid  the 
same  on  the  14:th  of  February,  1850. 

And  for  the  recovery  of  the  sum  so  paid,  with  interest,  this 
action  was  brought. 

The  defence  interposed  is  that,  in  conversation  and  negotiations 
between  himself  and  the  Plaintiff,  in  reference  to  the  sale  of  the 
premises,  it  was  understood  that  the  Plaintiff  was  to  take  the  same 
without  the  personal  warranty  or  obligation  of  the  Defendant, 
and  that  the  Defendant  was  not  to  take  any  responsibility  in  re- 
spect to  the  title.  A  written  agreement  was  entered  into  between 
the  parties,  by  which  the  Defendant  agreed  to  sell  the  premises  to 
the  Plaintiff*,  and  convey  and  release  the  same  to  him  by  a  good 
and  sufficient  deed ;  that  the  Plaintiff  was  then  a  tenant  in  posses- 
sion ;  that  the  Defendant  tendered  to  the  attorneys  of  the  Plain- 
tifi^  in  his  presence,  a  deed  of  the  premises,  without  covenants  or 
warranty ;  but  they  objected  to  the  deed,  alleging  that  a  deed 
without  the  usual  full  covenants  might  throw  suspicion  on  the 
title,  and  be  an  impediment  in  the  way  of  disposing  of  the  prop- 
erty, and  urged  the  execution  of  a  full  covenant  deed ;  and,  to  in- 
duce the  Defendant  to  execute  and  deliver  such  a  deed,  they  rep- 
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resented  to  him  that  they  had  investigated  the  title  to  the 
premises,  and  that  the  same  was  perfect  and  free  from  all  liens 
and  encumbrance  (except  the  mortgages  referred  to  in  the  written 
agreement),  and  that  the  Defendant  would  incur  no  liability  by 
giving  the  deed. 

The  Defendant,  induced  by  and  relying  on  such  representations 
as  true,  executed  and  delivered  the  deed  in  the  complaint  men- 
tioned ;  but  such  representations  were  untnie,  and  he  was  de- 
ceived thereby. 

The  Defendant  prays  judgment  for  the  dismissal  of  the  com- 
plaint, and  that  the  deed  be  set  aside,  and  another  deed  executed, 
pursuant  to  the  agreement  of  sale,  and  in  conformity  with  the 
stipulations,  or  that  the  covenants  in  the  deed  be  declared  inoper- 
ative and  void  as  against  the  Defendant. 

The  Plaintiff,  by  his  reply,  denied  all  the  material  allegations . 
of  the  answer. 

The  action  came  on  for  trial  at  a  Circuit  Court,  held  in  and  for 
the  city  and  county  of  New  York,  on  the  17th  of  May,  1859. 
The  Plaintiff  moved  the  Court,  upon  the  pleadings,  to  direct  the 
]ury  to  find  a  verdict  for  the  Plaintiff,  for  the  amourit  claimed 
in  the  complaint,  on  the  ground  that  the  answer  did  not  state  facts 
sufficient  to  constitute  a  defence  to  the  Plaintiff's  action,  which 
was  granted,  and  the  Defendant  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  Plaintiff  for  $311.87. 

The  exceptions  were  directed  to  be  heard  in  the  first  instance  at 
the  General  Term,  and,  after  argument,  judgment  was  given  in 
favor  of  the  Plaintiff  for  the  amount  of  the  verdict. 

The  judgment  was  entered,  and  the  Defendant  appeals  therefrom 
to  this  Court. 

James  A.  Seaman  for  Appellant. 
GhaHea  Jones  for  Respondent. 

Hunt  J. — Two  questions  are  presented  by  the  present  demand 
for  a  new  trial :  First,  was  the  Defendant,  by  the  preliminary 
agreement  of  sale,  which  was  in  writing,  of  the  date  of  November 
30, 1849,  bound  to  pay  the  tax  in  question  ?    Secondly,  if  he  was 
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not,  has  he  stated  facts  enough  in  his  answer  to  entitle  him  to  the 
relief  he  desires  ? 

In  the  answer,  this  agreement  of  sale  is  set  out  at  length.  By 
its  first  provision  the  Defendant  agrees  to  sell  to  the  Plaintiff  the 
property  in  question,  for  a  simi  specified,  "  and  to  convey  and  re- 
lease the  same  to  him,  by  a  good  and  sufficient  deed,  on  the  15th 
day  of  December,  1849."  The  purchaser  then  agrees  to  pay  the 
Defendant  the  sum  of  seven  thousand  five  hundred  dollars,  to  as- 
sume the  payment  of  a  fifteen  thousand  dollar  bond  and  mortgage, 
then  a  lien  upon  the  premises,  to  procure  himself  to  be  substituted 
as  bondsman  or  mortgagor  therein,  or  to  procure  the  indemnity 
of  Moses  Taylor  against  any  liability  to  the  Defendant  thereon. 
.  In  tiie  case  of  Burwell  v.  Jackson  (5  Seld.  535),  the  party  had 
agreed  "  to  execute,  or  cause  to  be  executed  to  the  party  of  the 
second  part,  on  the  first  day  of  June,  1836,  a  good  and  sufficient 
conveyance  of  a  certain  lot  of  land  in  the  city  of  Buffalo." 

It  was  held  that  this  contract  bound  the  vendors  to  convey  a 
good  title  to  the  purchaser.  Here  the  party  contracts  "  to  convey 
and  release  by  a  good  and  sufficient  deed."  I  see  no  difference 
in  the  legal  effect  of  these  expressions.  The  intent  of  each  is  to 
express  an  obligation  to  transfer  a  good  title,  and  whether  that 
result  is  accomplished  by  a  deed  of  release  or  by  a  deed  with  cove- 
nants, is  not  important.  The  good  title  in  each  case  is  the  thing 
to  be  attained,  and  nothing  less  than  an  actual  good  title  will 
satisfy  the  contract. 

When  the  Defendant,  therefore,  executed  a  deed  by  which  he 
covenanted  that  there  were  no  arrears  of  taxes  upon  the  lots  con- 
veyed, he  assumed  no  greater  liability  than  his  preliminary  agree- 
ment called  for. 

If  he  had  given  a  quit-claim  deed,  he  would  have  reniained  lia- 
ble upon  his  original  agreement  for  the  amount  of  this  tax. 

He  has  but  fulfilled  his  contract,  and  has  no  occasion  to  ask  for 
the  interpretation  of  the  Courts  in  his  behalf. 

These  views  render  unnecessary  a  discussion  of  the  second 
question.  It  is  quite  possible,  from  the  all^ations  of  the  answer, 
that  there  was  some  misconception  of  the  effect  of  the  Defend- 
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ant's  contract,  and  that  there  was  some  misunderstanding  as  to 
the  fact  of  the  existence  of  the  tax  in  question.  No  fraud  is 
suggested,  nor  is  it  alleged  that  a  mutual  mistake  existed  on  the 
point  in  question. 

One  of  these  allegations  is  indispensable  in  a  complaint  asking 
for  a  reformation  of  the  contract  (Nevins  v.  Dunlap,  33  N.  T. 
E.  676). 

Upon  his  own  statement  of  the  contract,  the  Defendant  has 
done  no  more  than  he  was  l^ally  bound  to  do.  If  unjust  or  im- 
moral means  have  been  resorted  to,  to  induce  him  to  perform 
that  duty,  there  is  no  remedy. 

In  its  result  the  case  stands  where  and  as  it  ought  to  stand 
(Hutchins  v.  Hutchins,  7  Hill,  104 ;  Story's  Eq.  Jur.  §  203  j 
Randall  v.  Hazelton,  12  Allen  E.  412,  415).  Judgment  should 
be  aflSrmed. 

All  affirm,  except  J  J.  Bockbs  and  Fobteb. 

JOEL  TIFFANY, 

State  Eeporter. 
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BEARDSLEY  SCYTHE  COMPANY,  Appkllaot,  v.  JOHN 
C.   FOSTER,  Respondent. 

Assignor's  Creditor's  right  to  assert  Assignee's  claim  against  Debtor. 

A  creditor  is  not  relieved  from  compliance  with  the  requirements  of  the 
statute  by  the  alleged  insolvency  of  the  debtor,  when  he  seeks  to  impeach  the 
validity  of  an  assignment  as  being  fraudulent. 

A  creditor  who  has  in  no  manner  succeeded  to  the  rights  of  one  of  the  part- 
ners, who  has  become  the  assignee  of  the  effects  of  the  firm,  cannot  assert  such 
Msgnee's  rights  to  redress  against  those  who  may  be  indebted  to  the  firm. 

Appeal  from  the  Supreme  Cornet.  The  action  was  for  equi- 
table relief,  and,  on  the  hearing,  the  referee  dismissed  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  judgment  was  affirmed  at  General 
Term  in  the  Seventh  Judicial  District,  the  opinion  of  the  Court 
being  delivered  by  Mr.  Justice  Johnson. 
The  complaint,  in  substance,  alleges  the  following  facts : 
In  1857,  and  the  early  part  of  1858,  Wm.  H.  Osbom  and 
Geoi^  Clow  were  partners  in  the  business  of  manufacturing 
grain  cradles,  at  Port  Byron,  conducting  it  under  the  firm-name 
of  Gteoi^  Clow  &  Co.  They  became  indebted  to  the  Plaintiff 
in  the  sum  of  $2,203.34.  Afterward,  and  on  the  11th  of  May, 
1858,  the  partnership  was  dissolved ;  and  in  consideration,  among 
other  things,  of  Osbom's  paying  the  debts  of  the  firm,  Clow 
transferred  to  him  his  interest  in  its  assets.  In  consequence  of 
this  arrangement,  Osbom  became  so  much  involved  as  to  be  un- 
able to  pay  or  secure  the  liabilities  so  assumed.  He  made  a 
statement  of  his  affairs  to  the  Defendant,  who  proposed  the  fol- 
lowing arrangement,  with  a  view  of  postponing  the  claims  of  the 
creditors :  that  Osbom  should  execute  a  bill  of  sale  to  him  of  the 
property  and  credits  of  the  late  firm ;  that  the  Defendant  should 
redeUver  the  accounts  and  notes  to  Osbom  for  collection ;  that 
the  latter  should  go  on  manufacturing  until  the  property  and 
credits  were  converted  into  money  ;  that,  with  the  avails,  Osbom 
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should  he  at  Uberty  to  pay  up  the  liabilities  of  the  late  firm,  on 
such  terms  as  he  could  obtain  ;  that  the  excess  of  the  avails,  be- 
yond the  amount  required  for  that  purpose,  Osbom  should  invest 
as  his  share  in  a  proposed  partnership  between  him  and  the  De- 
fendant, in  the  milling  and  lumber  business  ;  that,  except  for  the 
purpose  of  postponing  the  creditors  of  the  late  firm,  its  assets  were 
to  remain  the  property  of  Osbom,  and  the  business  of  manufac- 
turing should  be  continued  at  his  expense,  and  for  his  benefit, 
though  in  the  name  of  the  Defendant. 

Osbom  acceded  to  this  arrangement,  and  in  pursuance  of  it  the 
Defendant  received  a  bill  of  sale,  and  took  possession  of  the  assets 
of  the  late  firm,  inventoried  at  $4,400,  together  with  individual 
notes  and  accounts,  due  to  Osbom,  amounting  to  about  $240. 

In  violation  of  this  understanding  and  agreement,  the  Defend- 
ant unjustly  refused  to  deliver  up  to  Osbom  the  notes  and 
accounts  which  belong  to  him,  and  has  unlawfully  converted 
them  to  his  own  use. 

On  the  15th  of  October,  1858,  the  Plaintiff  obtained  a  judg- 
ment against  Osbom,  by  confession,  for  $2,209.93,  being  the 
amount  of  the  company's  demands  against  George  Clow  &  Co. 

On  the  25th  of  the  same  month,  an  execution  was  issued  to  the 
sheriff  of  Cayuga,  the  county  in  which  Osbom  resided,  and  he 
collected  thereon  the  sum  of  $175.64 ;  and  the  balance  still  re- 
mains due  from  Osbom,  Clow  &  Co.  He  and  they  are  bank- 
mpt,  and  unable  to  pay  any  portion  of  the  claim. 

The  Defendant  has  the  property  transferred  to  him,  or  its 
proceeds,  and  refuses  to  pay  anything,  either  to  Osbom  or  his 
creditore. 

The  complaint  concludes  with  a  demand  that  the  Defendant 
be  required  to  render  an  account  of  the  property  and  its  proceeds, 
and  to  deliver  the  same  over  to  a  receiver,  to  the  end  that  it  may 
be  applied  in  payment  of  the  debts  due  to  the  creditors  of  the 
late  firm  of  George  Clow  &  Co. 

Fimlay  M.  King  for  Appellant. 
Amma  J.  Pa/rher  for  Respondent. 
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Porter,  J. — The  referee  was  right  in  holding  that  upon  the 
fects  allied  the  Defendant  was  entitled  to  judgment.  The 
Plaintiff  was  not  in  a  position  to  affirm  and  enforce  a  contract, 
which  was  not  made  for  his  benefit,  and  to  which  he  was  neither 
party  nor  privy.  It  does  not  appear  that  he  succeeded  in  any 
way  to  the  right  of  Osbom,  and  he  cannot  assert  the  claim  of  the 
latter  to  redress  for  the  wrongs  he  imputes  to  the  Defendant. 
He  does  not  demand  a  judgment  declaring  the  invalidity  of  the 
transfer  from  Osbom  to  Foster,  nor  does  he  allege  a  state  of  facts 
entitling  him  to  that  relief.  His  remedy  at  law  is  not  exhausted, 
and  his  execution  is  unretmned.  The  complaint  cannot  be  sus- 
tained on  the  footing  of  a  creditor's  bill ;  and,  assuming  all  its 
aU^ations  to  be  true,  no  cause  of  action  results  in  favor  of  the 
Plaintiff.  He  is  not  relieved  by  the  alleged  insolvency  of  the 
debtor  from  the  necessity  of  compljdng  with  the  condition  of 
the  statute,  if  he  would  impeach  the  transfer  as  fraudulent 
(Crippin  v.  Hudson,  13  New  York,  165 ;  Dunlevy  v.  Tallmadge, 
32  id.  461). 

A  reversal  is  claimed  on  the  further  ground  that  the  costs 
awarded  at  Special  Term  are  embraced  in  the  record  of  judgment. 
An  affirmance  at  the  General  Term  was  clearly  improper,  but  the 
correction  should  be  made  on  motion  in  the  Court  below,  after  the 
record  is  remitted. 

The  judgment  should  be  affirmed,  with  costs.  Judge  Bookes 
also  read  an  opinion  for  affirmance. 

All  the  judges  concurring, 

Judgment  accordingly. 

JOEL  TIFFANY, 

State  Reporter. 
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THOMAS  FIELDEN  et  al.,  Appellants,  v.  PIERRE  FRAN- 
5OIS  LAHENS  ET  AL.,  Respondents. 

Notey  Accommodation  —  Authority  of  Partner  to  make  or  endorse — Notice. 

Code,  §§  136,  274. 

As  it  is  no  part  of  the  business  of  a  mercantile  firm  to  make  or  endorse 
notes  for  third  persons,  there  is  no  implied  authority  for  an  individual  member 
of  such  firm  to  make  or  endorse  such  paper  in  the  firm  name.  Consequently 
the  holder  of  such  paper,  with  notice  that  it  was  made  or  endorsed  for  purpose  of 
accommodation  merely,  without  the  consent  of  the  firm,  cannot  recover  upon- it. 

Where  the  maker  of  a  note,  endorsed  by  a  firm,  presents  the  same  to  be  dis- 
counted for  his  accommodation,  such  fact  shows  upon  its  face  that  it  is  a  mere 
accommodation  endorsement. 

Paeker,  J. — This  action  was  commenced  in  the  Superior  Court 
of  the  City  of  New  York,  on  the  2lBt  of  October,  18i4,  against 
the  Defendants,  as  alleged  endorsers  of  three  promissory  notes,  all 
dated  May  25th,  1844,  two  of  them  payable  at  ninety  days,  and 
one  at  sixty  days  from  date ;  one  for  $14,000,  one  for  $13,500, 
and  the  third  for  $21,221.43,  making  in  aU  $48,721.43.  They 
were  in  the  common  form,  signed  by  Alexander  Caselli,  as  maker, 
and  endorsed  with  the  name  of  J.  Lahens,  &c. 

The  Defendant,  Louis  Emile  Lahens,  appeared  by  one  attorney, 
and  the  Defendants,  Pierre  Franjois  Lahens  and  Edward  Ernest 
Lahens,  by  another,  and  put  in  separate  pleas  of  the  general  issue, 
and  the  cause  was  referred  to  three  referees,  who,  upon  the  trial, 
which  commenced  February  4,  1858,  nonsuited  the  Plaintifis. 

The  referees  found  as  follows : 

First.  That  at  the  time  of  the  making  of  and  endorsing  of  the 
promissory  notes  in  the  declaration  in  this  action  set  forth,  Joshua 
Fielden,  John  Fielden,  James  Fielden,  Thomas  Fielden,  Daniel 
Campbell,  and  William  C.  Pickersgill  were  copartners  in  trade 
under  the  respective  firms  of  Fielden  Brothers  &  Co.,  at  the  city 
of  Liverpool,  in  England,  and  of  W.  C.  Pickersgill  &  Co.,  at  the 
city  of  New  York ;  that  the  said  Joshua  Fielden,  John  Fielden, 
and  James  Fielden  have  since  departed  this  life,  and  that  the  said 
Thomas  Fielden,  Daniel  Campbell,  and  W.  C.  Pickersgill  have 
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survived  them ;  also,  that  at  the  time  of  the  making  and  endorsing 
of  the  said  promissory  notes,  Pierre  Francois  Lahens,  Edward 
Ernest  Lahens,  Edward  Gandard,  and  Louis  Emile  Lahens  were 
copartners  in  mercantile  business  at  Havre,  in  France,  and  at  the 
dty  of  New  York,  respectively,  under  the  firm  of  J.  Lahens  & 
Co. ;  that  the  said  Louis  Emile  Lahens  was  the  only  one  of  said 
copartners  then  residing  in  the  city  of  New  York,  or  in  the 
United  States  ;  that  the  said  Edward  Gaudard  has  since  departed 
this  life,  and  that  the  Defendants  in  this  action  have  survived 
him. 

Second.  That  the  endorsements  of  the  name  of  J.  Lahens  & 
Co.  upon  the  said  promissory  notes  were  made  and  executed  in  the 
city  of  New  York  by  the  Defendant,  Louis  Emile  Lahens,  one 
of  the  members  of  said  firm,  and  delivered  by  him  to  Alexander 
Oaselli,  the  maker  of  the  said  notes,  in  said  city,  for  the  accom- 
modation of  said  Alexander  Caselli,  and  that  no  consideration 
was  received  by  the  said  J.  Lahens  &  Co.  for  the  same. 

Third.  That  the  notes  so  endorsed  were  delivered  by  the  said 
Alexander  Caselli,  the  maker  thereof,  to  the  said  firm  of  W.  C. 
PickersgUl  &  Co.  at  said  city  of  New  York. 

Fourth.  That  the  said  W.  C.  Pickersgill  &  Co.,  by  the  fact  of 
such  possession  and  delivery  of  the  said  notes  to  them  by  the 
maker  thereof,  after  the  same  had  been  so  endorsed  with  the 
name  of  said  J.  Lahens  &  Co.,  had  notice  that  the  said  J.  Lahens 
&  Co.  had  received  no  value  therefor,  and  that  the  said  endorse- 
ments were  made  for  the  benefit  and  accommodation  of  the 
maker  of  the  said  notes. 

Fifth.  That  the  Plaintiflfe  had  failed  to  prove  a  joint  liability 
of  the  Defendants,  and  further  report  that,  upon  the  said  facts 
so  found,  as  a  conclusion  of  law,  the  Plaintiffs,  having  so 
failed  to  prove  a  joint  liability  of  all  the  Defendants,  cannot  re- 
cover in  this  action  against  the  said  Defendants,  or  against  any 
or  either  of  them. 

And  we  do  therefore  decide  and  determine  that  all  the  Defend- 
imts  are  entitled  to  judgment  against  the  Plaintiffs,  and  for  their 
costs. 
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The  judgment  entered  upon  the  report  of  the  referees  was 
affirmed  by  the  Court  at  General  Term. 

The  questions  considered  and  decided  by  the  referees,  as  their 
report  shows,  were :  first,  whether  the  firm  of  J.  Lahens  &  Co. 
was  liable  upon  the  endorsements ;  and  second,  whether,  if  it  was 
not,  a  separate  judgment  could  be  rendered  in  the  action  against 
Louis  Emile  Lahens,  who  made  the  endorsement 

The  facts  found,  bearing  upon  the  first  question,  are  that  the 
firm  of  J.  Lahens  &  Co.  was  a  mercantile  firm ;  that  Louis  Emile 
Lahens,  one  of  the  copartners,  made  the  endorsements  in  the 
name  of  the  firm,  for  the  accommodation  of  the  maker,  without 
consideration  to  the  firm  ;  that  the  Plaintiffs  received  the  notes, 
so  endorsed,  from  the  hands  of  the  maker,  and  that  by  the  fact 
of  their  so  receiving  them  they  had  knowledge  that  the  firm  of 
J.  Lahens  &  Co.  had  received  no  value  therefor,  and  that  the 
endorsements  were  made  for  the  maker's  accommodation. 

These  facts  undoubtedly  warrant  the  conclusion  of  law  that 
the  firm  was  not  liable  upon  the  endorsement. 

The  principle  of  the  cases  is,  that  inasmuch  as  it  is  no  part  of 
the  business  of  a  mercantile  firm  to  make  or  endorse  notes,  as  a 
firm,  for  third  persons,  there  is  no  implied  authority  for  one  mem- 
ber to  endorse  or  affix  the  name  of  the  firm  to  negotiable  paper, 
in  which  the  partnership  has  no  interest  for  such  purpose,  and 
that  the  holder  of  such  paper,  so  endorsed,  who  takes  it  with 
notice  that  the  endorsement  was  made  for  the  accommodation  of 
the  maker,  cannot  hold  the  firm  liable  upon  it  (Stall  v,  Catskill 
Bank,  18  Wend.  466,  477,  478 ;  Bank  of  Rochester  v.  Bowen,  7 
Wend.  158 ;  Joyce  v.  Williams,  14  Wend.  141 ;  Gansevoort  v. 
Williams,  id.  133 ;  Austin  v.  Vandermark,  4  Hill,  259). 

The  finding  that  the  Plain tife  had  notice  of  the  fact  that  the 
endorsements  were  mere  accommodation  endorsements,  it  is  in- 
sisted by  the  Plaintiffs'  counsel,  is  but  a  conclusion  of  law,  and 
not  a  finding  of  fact,  and  is,  therefore,  open  to  examination.  In- 
asmuch as  the  fact  of  notice  is  based  upon  the  facts  of  the  posses- 
sion of  the  notes  by  the  maker,  and  his  delivery  of  them,  bearing 
the  endorsement  of  J.  Lahens  &  Co.,  to  the  Plaintiffs,  thereby 
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nfiisg  them  for  his  own  benefit,  the  question  of  the  legal  sufficiency 
of  such  facts  to  constitute  notice  to  the  Plaintifts  is  undoubtedly 
involved  in  the  finding.  Treating  it,  therefore,  as  a  conclusion 
of  law,  from  the  facts  distinctly  found  and  necessarily  inferred,  I 
think  the  referees  right  iti  their  conclusions. 

It  was  said  by  the  Chancellor,  in  Stall  v,  Catskill  Bank  (18 
Wend.  478),  "  If  the  drawer  of  a  note  cames  it  to  a  bank  to  get  it 
discounted  on  his  own  account,  or  transfers  it  to  a  third  person, 
with  the  name  of  a  firm  endorsed  thereon,  the  transaction  on  its 
face  shows  that  it  is  a  mere  accommodation  endorsement,  or  the 
note  would  not  be  in  the  hands  of  the  drawer ;  and  the  bank,  or 
person  who  receives  it  from  the  drawer,  being  thus  chargeable 
with  notice  that  the  firm  are  mere  sureties  of  the  drawer,  and 
that  it  has  not  passed  through  their  hands  in  the  ordinary  course 
of  partnership  business,  the  members  of  the  firm  who  have  been 
made  sureties  without  their  consent  are  not  liable  to  such  holder 
of  the  note.'' 

This  statement  of  the  rule  is,  I  think,  substantially  correct. 
The  note  being  held  by  the  maker,  and  put  into  circulation  by 
him,  in  his  own  business,  and  for  his  own  advantage,  is  evidence 
to  the  party  taking  it  that  whatever  endorsements  may  be  upon  it 
were  made  for  the  maker's  benefit,  and  not  in  the  ordinary  course 
of  business ;  for,  in  the  ordinary  course  of  business,  it  would  have 
passed  from  the  maker  to  the  payer  and  endorser.  The  party  re- 
ceiving it,  therefore,  from  the  maker,  in  payment  of  the  maker's 
debts,  assumes  the  risk  of 'being  able  to  show  that  the  endorsement 
was  in  the  usual  course  of  business,  and  that  the  partners  all  con- 
sented to  the  act  of  the  one  who  made  the  endorsement.  As  be- 
tween the  firm  and  the  holder  of  the  paper,  this  is  but  a  reasonable 
rule.  The  partners  are  liable  to  a  bond  fide  holder  witJiout  notice 
in  such  case,  only  because  he  has  the  right  to  presume  that  the  en- 
dorsement was  made  in  the  usual  course  of  the  partnership  business, 
and,  therefore,  within  the  scope  of  the  authority  of  the  individual 
member  of  the  firm  who  made  it.  But  when  the  circumstances  are 
such  as  to  inform  the  holder  of  the  fact  that  the  endorsement  was 
not  made  in  the  course  of  the  partnership  business,  such  presump- 
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tion  is  excluded ;  and  it  would  be  inequitable  as  well  as  illegal,  as 
between  the  firm  and  the  holder,  for  the  Court  to  presume  the  assent 
of  the  firm  in  favor  of  the  holder  thus  notified  (Austin  t;.Vander- 
mark,  4  Hill,  262 ;  The  Bank  of  Vergennes  v,  Cameron,  7  Barb.  143). 

The  finding  that  the  Plaintiffs  had  notice  that  the  endorse- 
ments were  for  Caselli's  accommodation,  being  warranted,  it  fol- 
lows that  no  judgment  could  be  rendered  upon  them  against  the 
members  of  the  firm,  other  than  Louis  Emile  Lahens. 

The  next  question  is,  could  a  several  judgment  be  given  against 
Louis  Emile  Lahens  ? 

It  was  well  settled  at  common  law  that  in  an  action  against 
several  Defendants,  on  an  alleged  joint  contract,  no  recovery  could 
be  had  against  any  of  them,  unless  a  joint  contract  made  by  all 
of  them  was  established  (Mitchell  v,  Ostrom,  2  Hill,  520). 

The  Code  has  changed  this  rule  in  respect  to  actions  com- 
menced since  it  took  effect.  Section  136  of  the  Code  has  this 
provision :  "  If  all  the  Defendants  have  been  served,  judgment 
may  be  taken  against  any  or  either  of  them  severally,  when  the 
Plaintiff  would  be  entitled  to  judgments  against  such  Defendant 
or  Defendants,  if  the  action  had  been  against  them  or  any  of 
them  alone."  Section  274  has  this :  "  Judgment  may  be  given 
for  or  against  one  or  more  of  several  Plaintiflfe,  and  for  or  against 
one  or  more  of  several  Defendants." 

Section  8  restricts  the  application  of  that  portion  of  the  Code 
relating  to  civil  actions  to  such  as  are  commenced  after  the  first 
day  of  July,  1848,  except  where  otherwise  provided. 

By  enactments  in  1848  and  1849  certain  sections  of  the  Code 
were  applied  to  rules  commenced  before  it  took  effect,  but 
§§  136  and  274  are  not  among  the  number  so  applied.  In  1851 
§  459  of  the  Code  was  amended  so  as  to  read  as  follows  : 
"  The  provisions  of  this  act  apply  to  future  proceedings  in  actions 
or  suits  heretofore  commenced  and  now  pending,  as  follows :  1.  If 
there  have  been  no  pleading  therein,  to  the  pleadings  and  all  subse- 
quent proceedings :  2.  When  there  is  an  issue  of  law  or  qf  fact^ 
or  any  other  question  of  fact  to  be  tried,  to  the  trial  and  aU  9uf>- 
sequent  proceedvngs,'^^ 
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This  Bection  the  learned  Court  below  held  did  not  extend  the 
provisions  of  §§  136  and  274  to  suits  pending  when  the  Code 
went  into  operation.  I  confess  I  am  diflTerently  impressed  as  to 
the  effect  of  that  section.  It  seems  to  me  that  it  is  within  the 
scope  and  intent  of  its  provisions  to  allow  judgment  to  be  taken 
against  any  or  either  of  the  Defendants  severally,  when  the  Plain- 
tiff would  be  entitled  to  judgment  against  such  Defendant  or 
Defendants,  if  the  action  had  been  against  them  or  any  of  them, 
as  §  136  provides. 

The  proceeding  for  which  the  Appellants  contended — the  entry 
of  a  several  judgment  against  Louis  Emile  Lahens — is  a  proceed- 
ing in  the  action  such  as  §  136  provides  for,  and  the  language 
of  §  459  is  clearly  broad  enough  to  apply  §  136  to  this  case.  Sec- 
tion 459,  in  effect,  says  that  the  trial  and  all  subsequent  proceed- 
ings, in  actions  brought  before  the  Code  took  effect,  in  which  an 
issue  had  been  joined  and  not  tried,  are  to  be  conducted  in  all  re- 
spects as  though  the  actions  had  been  brought  after  the  Code 
took  effect. 

Upon  the  trial  of  the  case  at  bar  came  up  the  question,  what 
was  to  be  the  course  of  proceedings  ?  But  one  of  the  Defendants 
being  shown  to  be  liable  upon  the  endorsements,  and  two  of  the 
Defendants  not  liable,  under  the  Code,  confessedly  the  thing  to 
be  done  upon  the  trial,  in  such  case,  is  to  dismiss  the  complaint 
as  to  the  two,  and  to  render  judgment  against  the  one.  Any  other 
course  in  respect  to  the  present  case  is  a  failure  to  apply  the  pro- 
vision of  the  Code  to  the  proceedings  in  the  case,  as  §  459  requires. 

The  injustice  of  an  enactment  which,  in  effect,  deprives  a  De- 
fendant of  a  perfect  defence  to  the  action,  and  changes  his  right 
to  recover  costs  into  an  obligation  to  pay  them,  is  urged,  as  show- 
ing that  the  Legislature  could  not  have  intended  to  apply  the  new 
rule  in  question  to  pre-existing  suits.  The  defence  insisted  upon  is 
a  mere  technical  one,  not  founded  on  the  merits,  and  the  advan- 
tage which  the  Defendant  had  under  the  old  rule,  a  mere  adven- 
titious one  dependent  upon  a  then  existing  rule  of  a  practice 
or  proceeding — a  m^v^  formal  proceeding — a  rnods  of  arriving  at 
a  result — the  judgment  to  which  the  Plaintiffs  have  shown  them- 


Digitized  by  VjOOQ IC 


224  FEELDEN  v.  LAHENS.  [Junk, 

Opinion  by  Parkeb,  J. 

selves  entitled — such  advantages  are  not  usually  deemed  entitled 
to  protection,  upon  a  legislative  change  of  modes  of  proce- 
dure. 

Thus,  prior  to  the  Code,  a  variance  upon  the  trial  between  the 
allegation  in  a  pleading  and  the  proof  might  be  fatal  to  the 
Plaintiff's  case,  which,  under  §  169  of  the  Code,  would  be  disre- 
garded. If  the  Plaintiff,  in  an  action  commenced  prior  to  the 
Code,  had  made  an  actual  averment  in  his  declaration,  that  gave 
the  Defendant  an  advantage  which  would  have  operated  as  a  de- 
fence, and  entitled  him  to  costs ;  and  yet  the  legislature,  by  the 
act  of  April  11th,  1849,  chapter  438,  expressly  apply  §  169 
of  the  Code  to  actions  pending  when  the  Code  took  effect ;  by 
which  section,  such  inaccuracy,  which,  as  it  stood,  effectually 
shielded  the  Defendant  from  a  recovery  against  him,  might  be 
deemed  immaterial  and  wholly  disregarded. 

Again,  in  an  action  before  the  Code,  a  party  Defendant  could 
not  be  required  to  give  evidence  in  favor  of  his  adversary,  and  so 
stood  secure  against  a  judgment  when  he  and  the  Plaintiff  were 
the  only  depositaries  of  the  facts  on  which  the  cause  of  action 
depended.  This  was  a  technical  advantage  of  which  the  legisla- 
ture did  not  hesitate  to  deprive  him  by  the  same  act  of  1849, 
when  it  j^rovided  that  §  390  of  the  Code,  which  allows  a  party  to 
an  action  to  be  examined  as  a  witness  at  the  instance  of  the  ad- 
verse party,  should  apply  to  the  pre-existing  suits. 

It  is  diflScult  to  see  any  more  injustice  done  the  Defendant  in  the 
application  of  §  136  to  pre-existing  suits,  than  in  the  application 
to  them  of  §§  169  and  309,  and  various  other  sections  especially 
applied  by  the  act  of  1849,  having  a  similar  effect. 

The  advantages  held  by  parties  in  those  suits,  depending  not 
upon  rights,  but  upon  remedies,  the  Legislature  seems  not  to 
have  been  careful  to  protect,  but  on  the  contrary  quite  ready  to 
disregard,  in  providing  for  uniformity  of  proceedings  in  suits, 
whether  commenced  before  or  after  the  Code.  So  that  it  would 
not  be  safe,  I  think,  to  infer  tliat  there  could  have  been  no  intent 
through  §  459  to  apply  §  136  to  pre-eiisting  suits. 

The  exception  to  the  exclusion  of  the  Defendants'  articles  of 
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copartnership  camiot  be  sustained.  It  cannot  be  pretended  that, 
mider  the  rules  governing  trials  at  law,  the  Plaintiffs  were,  after 
having  closed  their  case,  entitled  to  open  it  and  introduce  evidence, 
not  rebutting,  but  competent  and  proper  in  the  first  instance  to 
make  out  their  case.  The  referees  had  the  right,  in  their  discre- 
tion, to  admit  or  exclude  this  evidence,  and  their  decision  is  not 
subject  to  review  upon  appeal. 

The  referees  decided  correctly  in  admitting  the  deposition  of 
CaseUi.  It  was  taken  upon  a  commission  in  1845,  upon  an  ex- 
amination in  which  the  parties  joined.  So  far  as  appears,  the  com- 
missiou  and  return  were  regular,  and  there  was  no  objection  to 
the  examination  when  taken.  If  the  witness  was  then  incompe- 
tent on  the  ground  of  interest,  that  might  have  been  good  cause 
of  objection  to  the  commission.  No  objection,  however,  so  far 
as  appears,  was  then  made.  But  that  he  was  interested  was  no 
ground  of  exclusion  when  the  testimony  Avas  offered  on  the  trial. 
He  was  then  a  competent  witness,  and  his  evidence  was  properly 
received. 

The  judgment  of  the  Court  below  is  right  as  to  the  Defendants 
Pierre  Frangois  Lahens  and  Edward  Ernest  Lahens,  and  to  that 
extent  should  be  aflSrmed,  with  costs. 

But  as  to  Louis  Emile  Lahens,  inasmuch  as  it  appears  that  the 
Plaintifi&  were  nonsuited  as  to  him,  not  because  they  failed  to 
show  him  liable,  but  because  the  other  Defendants  were  not  jointly 
liable  with  him,  the  judgment  is  erroneous,  and  should  be  re- 
versed, and  a  new  trial  granted,  costs  to  abide  the  event. 

AflBrmed  as  to  P.  F.  Lahens  and  E.  E.  Lahens,  and  reversed  as 
to  L.  E.  Lahens. 

JOEL  TIFFANY, 
State  Reporter. 
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EZRA  P.  DAVIS,  Eeceivee,  etc.,  Appellant,  v.  FRANCIS 
MORRIS,  ET  AL.,  Respondents. 

Pleading — Equitable  rdief  first — Lease — Assiffnment 

Under  the  Code,  the  same  complaint  may  contain  legal  and  equitable  causes 
of  action  j  the  legal  causes  should  be  tried  by  a  jury,  and  the  equitable  may 
be  tried  by  the  Court. 

When  the  Court  erroneously  decide,  on  motion  of  Plaintiff,  that  the  Defend- 
ant is  not  entitled  to  a  jury  because  the  complaint  sets  up  an  equitable  cause 
of  action,  it  is  no  waiver  by  the  Plaintiff  of  any  legal  cause  of  action  contained 
in  his  complaint;  and  should  he  fail  to  establish  an  equitable  cause  of  action, 
he  may,  nevertheless,  recover  upon  any  legal  cause  of  action  which  he  may 
establish,  as  contained  in  his  complaint 

To  render  the  assignee  of  a  lease  liable  for  rent  to  the  lessor,  the  whole  term 
must  be  assigned  and  transferred  to  the  assignee.  Therefore,  an  assignment 
reserving  the  last  day  of  the  term,  does  not  render  the  assignee  thus  liable  to 
the  lessor. 

Prior  to  eighteen  hundred  and  fifty-two,  Nicholas  Dean  had 
been  duly  appointed  by  the  Court  of  Chancery  receiver  of  the 
rents  and  profits  of  lot  212  Broadway,  in  the  city  of  New  York. 

In  that  year  an  order  was  duly  made  by  the  Supreme  Court, 
empowering  and  directing  said  receiver  to  lease  the  same  for 
twenty-one  years  to  the  highest  bidder,  subject  to  be  sooner  ter- 
minated upon  certain  contingencies  not  material  in  the  present 
action. 

The  lease  was  to  bind  the  lessee  to  erect  upon  the  lot  a  build- 
ing, costing  not  less  than  ten  thousand  dollars,  which  was  to  be 
left  upon  the  lot  at  the  expiration  of  the  term.  Dean,  pui'suant 
io  said  order,  leased  the  lot  for  the  term,  upon  the  conditions 
specified,  to  Defendant  Hudson,  at  an  annual  rent  of  fourteen 
thousand  five  hundred  dollars,  payable  quarterly.  Soon  after 
the  execution  of  said  lease,  and  on  the  25th  day  of  March,  1853, 
Hudson  executed  to  Defendant  Morris  an  instrument,  by  which 
he  transferred  to  him  all  the  unexpired  term  of  said  lease,  except 
the  last  day  thereof,  with  the  right  to  surrender  the  same  by  Mor- 
iris  to  Hudson  at  any  time  afl;er  the  expiration  of  three  years, 
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subject  to  the  rents,  covenants,  conditions,  and  provisions  con- 
tained in  said  lease.  This  instrument  was  execnited  by  Hudson 
and  Morris.  The  lease  provided  that  in  case  the  rent  was  not 
paid  as  it  became  due,  or  any  of  the  covenants  of  the  lessee  were 
not  performed,  the  lessor,  &c.,  might  re-enter,  and  that  the  lease 
from  thenceforth  should  be  void.  On  the  same  twenty-fifth  of 
March,  Hudson  and  Morris  made  another  agreement,  in  writing, 
reciting  the  transfer  to  Morris  as  above,  and  providing  that  Morris 
bhould  advance  to  Hudson  fifteen  thousand  dollars  for  the  pur- 
pose of  erecting  the  building  required  by  the  lease,  and  that 
Hudson  should  furnish  the  additional  funds  requisite  for  that 
purpose,  unless  Morris  should  choose  to  advance  an  additional 
amount ;  and  providing,  further,  that  the  interest  in  the  lease 
transferred  by  Hudson  to  Morris,  and  the  building  to  be  erected 
upon  the  lot,  should  be  owned  equally  by  the  parties,  as  tenants 
in  common,  and  that  Hudson  should  superintend  the  erection  of 
the  building,  and  have  charge  of  letting  the  same,  and  that  Mor- 
ris should  collect  the  rents,  and  take  the  charge  of  the  financial 
matters,  and  that  taxes,  &c.,  and  all  rents  running  and  becoming 
due  on  said  lease,  afl^er  the  completion  of  the  building,  should  in 
the  first  instance  be  paid  out  of  the  rents  and  income  of  the  build- 
ing ;  and  providing  that  the  rents  accruing  upon  the  lease  before 
the  completion  of  the  building  should  be  paid  by  the  parties 
equally. 

The  contract  contained  various  other  provisions,  not  material 
to  the  present  case.  On  the  10th  of  June,  1853,  the  Defendants, 
Hudson  and  Morris,  made  a  further  agreement,  in  writing,  by 
which,  aft«r  reciting  the  agi'eement  of  the  25th  of  March  last 
above  stated,  provided  that  Hudson,  in  consideration  of  one  thou- 
sand dollars,  bargained,  sold,  and  assigned,  and  transferred  to 
Morris  all  his  (Hudson's)  right,  title,  and  interest,  property,  profit, 
claim,  and  demand,  under  and  by  virtue  of  said  last-mentioned 
agreement,  and  in  and  to  the  premises  therein  mentioned,  provided 
that  nothing  contained  should  in  any  manner  whatsoever  affect 
the  right  of  Morris  to  surrender  the  said  premises  in  the  manner 
mentioned  and  set  forth  in  the  assignment  of  the  same  to  Monis. 
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Morris  went  into  possession,  erected  thereon  an  expensive  building, 
paid  the  rent  reserved  by  the  lease  until  May,  1855,  and  remained 
in  possession  until  May,  1857,  during  which  last  period  he  paid 
four  thousand  dollars  rent  only  upon  the  lease. 

In  July,  1857,  Dean  having  died,  and  the  Plaintiff  having  been 
duly  appointed  receiver  in  his  stead,  entered  upon  the  premises  for 
non-payment  of  the  rent  reserved  by  said  lease,  and  evicted  the 
Defendant  therefrom,  and  still  remains  in  possession  of  the  same. 
The  issues  joined  were  brought  to  trial  by  the  Plaintiff,  at  a 
Special  Term  of  the  Supreme  Court ;  and,  upon  the  trial  being 
moved,  the  Defendant  demanded  the  cause  be  tried  by  jury. 
This  was  denied  by  the  Court,  and  an  exception  duly  taken. 

Upon  the  trial  the  Plaintiff  offered  to  prove  that  Hudson, 
during  all  the  time  Defendant  was  in  possession,  and  still,  was 
insolvent. 

This  evidence  was  rejected  by  the  Court,  to  which  the  Plain- 
tiff's counsel  duly  excepted.  The  Plaintiff  further  offered  to 
prove  that  Morris,  while  in  possession,  received  rents  and  profits 
to  an  amount  equal  to  that  due  the  Plaintiff  for  rent  upon  the 
lease. 

This  evidence  was  also  rejected  by  the  Court,  to  which  the 
Plaintiff's  counsel  duly  excepted.  At  the  close  of  the  proof,  the 
Defendants'  counsel  moved  to  dismiss  the  complaint,  which  was 
granted  by  the  Court,  to  which  Plaintift^'s  counsel  excepted. 

The  Plaintiff  made  no  request  to  proceed  to  a  recovery  of  a 
separate  judgment  against  Hudson,  and  the  Court  made  no  ruling 
upon  this  point. 

The  judgment  dismissing  the  appeal  was  aflSrmed  by  the  Gen- 
eral Term,  from  which  the  Defendants  appealed  to  this  Court. 

Mr.  J.  H.  lieynolds  for  Appellant. 

Messrs.  Rv^seU  dk  0^  Connor  for  Kespondents. 

Gbover,  J. — This  action  was  brought  by  the  Plaintiff,  as 
receiver,  to  recover  rent  due  upon  a  lease  of  lot  212  Broadway, 
in  the  city  of  Xew  York,  given  by  the  Plaintiff's  predecessor, 
as  receiver,  to  Hudson,  one  of  the  Defendants. 
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The  Plaintiff  claimed  to  recover  against  the  Defendant  Moms 
upon  equitable  grounds,  and  therefore  brought  the  case  to  trial 
at  a  Special  Terra,  when  the  Defendants  insisted  that  the  cause 
should  be  tried  by  a  jury. 

This  was  denied  by  the  Court,  and  the  cause  tried  '^dthout  a 
jury.  The  Defendants'  counsel  now  insists  tliat  tliis  was  a  waiver 
by  the  Plaintiff  of  any  right  of  recovery  upon  strictly  legal 
grounds,  and  that,  unless  it  appeared  upon  the  trial  that  the  Plain- 
tiff was  entitled  to  recover  in  equity,  the  judgment  dismissing  the 
complaint  should  be  affirmed,  although  it  appeared  that  the  Plain- 
tiff was  entitled  to  recover  at  law. 

This  position  cannot  be  maintained.  The  Code  (§  69)  abol- 
ishes the  distinction  between  actions  at  law  and  suits  in  equity, 
and  provides  that  thereafter  there  shall  be  in  this  State  but  one 
form  of  action  for  the  enforcement  or  protection  of  private  rights. 
Section  142  provides  that  the  complaint  shall  contain  a  plain  and 
concise  statement  of  the  facts  constituting  a  cause  of  action. 
Where,  as  in  the  present  case,  the  complaint  states  facts  showing, 
as  the  Plaintiff  claims,  a  right  of  recovery  both  in  equity  and 
at  law,  the  question  as  to  how  the  case  is  to  be  tried  arises. 
The  Constitution,  article  1,  §  2,  provides  that  the  trial  by 
jury,  in  all  cases  in  which  it  has  heretofore  been  used,  shall  re- 
main inviolate  forever;  but  a  jury  trial  may  be  waived  by  the 
parties  in  all  civil  cases,  in  the  manner  to  be  prescribed  by  law. 
At  the  time  of  the  adoption  of  the  Constitution  all  cases  at  com- 
mon law  were  tried  by  jury.  It  follows  that  any  party  has  the 
right  to  have  any  such  action  so  tried  at  the  present  time,  and 
that  the  Defendant  cannot  be  deprived  of  this  right,  by  the 
Plaintiff  including  in  his  complaint  a  statement  of  facts  arising 
oat  of  the  same  transaction,  showing  aright  of  recovery  in  equity. 
Suits  in  equity  were  never  tried  by  jury,  unless  an  issue  was 
ordered  by  the  Court  for  the  trial  of  some  specific  fact.  Tinder 
the  Code  it  is  clear  that  the  facts  entitling  the  party  to  both  kinds 
of  relief  may  be  included  in  the  same  complaint,  and  both  ob- 
tained in  the  same  action,  when  arising  out  of  the  same  transac- 
tion.   The  right  founded  upon  the  common  law  must  be  tried  by 
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jury,  and  it  would  seem  to  follow,  necesBarily,  that  the  entire 
cause  must  be  so  tried,  as  no  provision  is  made  for  the  trial  of 
the  issues  joined  in  the  same  action.  It  would  follow  that,  when 
a  Plaintiff  moved  the  trial  of  a  case  at  Special  Term,  and  the 
Defendant  demanded  that  it  be  tried  by  jury,  that  the  Judge 
must  determine  whether  any  of  the  grounds  upon  which  a  re- 
covery was  sought  were  such  as,  at  the  adoption  of  the  Constitu- 
tion, were  redressed  solely  by  an  action  at  law,  and  if  so,  should 
direct  the  cause  to  be  tried  by  a  jurj^,  at  a  Circuit,  or,  at  all  events, 
should  refuse  to  try  the  cause  without  a  jury.  But  should  the 
Judge  decide  erroneously  in  this  respect,  and  proceed  to  try  a 
cause  without,  whicli  should  be  tried  by  a  jury,  on  motion  of  the 
Plaintiff,  it  would  not  operate  as  a  waiver  of  any  of  the  l^al 
rights  of  the  Plaintiff;  and  should  the  Plaintiff  fail  to  show  him- 
self entitled  to  any  equitable  relief,  but  should  show  a  right  to 
legal  I'elief,  the  Judge  should  not  dismiss  the  complaint,  but  still 
order  the  case  to  be  tried  by  a  jury,  as  an  action  at  law.  If  the 
above  views  are  correct,  it  follows  that  it  must  be  determined  ia 
the  present  case  whether  the  Plaintiff  could  recover  the  rent,  or 
any  portion  of  it,  of  Morris,  either  at  law  or  in  equity. 

There  are  general  grounds  upon  which  it  is  insisted  that  Morris 
was  liable  to  pay  the  i*ent  in  equity,  although  held  not  liable  at 
law. 

First,  that  the  assignment  of  the  lease  on  the  25th  March,  1853, 
being  made  subject  to  the  rents,  covenants,  and  conditions,  &c., 
mentioned  in  the  lease,  created  a  charge  upon  the  property  for 
the  payment  of  the  rent ;  and  Morris,  having  accepted  the  assign- 
ment and  occupied  the  property,  became  liable  in  equity  for  its 
payment.  No  authority  sustaining  this  proposition  is  cited  by 
the  counsel,  nor  have  I  found  any. 

It  is  in  conflict  with  the  well-settled  rule  in  regard  to  the  ac- 
ceptance of  a  conveyance  of  real  estate,  encumbered  at  the  time^ 
made  subject  to  such  encumbrance. 

In  this  class  of  cases  it  is  well  settled  that  no  liability,  either 
at  law  or  in  equity,  is  imposed  upon  the  grantee.  The  holder  of 
the  encumbrance  has  no  remedy  against  such  grantee  personally, 
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however  long  he  may  have  enjoyed  the  possession,  or  wliatever 
profits  he  may  have  received  therefrom. 

I  do  not  see  how  equity  can  give  any  additional  force  to  these 
words,  when  used  in  the  assignment  of  a  lease,  to  what  it  gives 
them  when  found  in  a  conveyance. 

To  hold  in  the  former  a  liability  was  created,  and  not  in  the  lat- 
ter, in  the  absence  of  any  sound  reason  for  the  distinction,  would 
be  absurd.  I  can  see  no  reason  for  making  any  such  distinction 
in  such  cases.  Whether  Morris  is  bound  to  indemnify  Hudson 
against  the  claim  for  rent,  is  a  question  not  arising  in  the  present 
case,  as  the  Plaintiff  has  no  right  of  subrogation  to  any  such 
claim,  if  it  exists.  Hudson  can  in  no  sense  be  regarded  as  the 
surety  of  Morris  for  the  rent.  To  establish  any  such  relation  it 
must  first  be  shown  that  Morris  is  liable  to  the  Plaintiff  therefor, 
which  is  the  point  for  the  Plaintiff  to  establish. 

Morris  did  not  become  liable  in  equity  to  the  Plaintiff  by  rea- 
son of  his  possession  and  receipt  of  the  rents.  Were  this  so,  every 
t^ant  holding  by  lease  from  the  original  lessee  would  be  liable 
to  the  first  lessor,  for  such  tenant  receives  the  profits ;  yet  the 
books  furnish  no  trace  of  such  a  liability  in  equity. 

This  affords  a  strong  argument  that  such  liability  does  not 
exist 

It  is  insisted  that  by  the  agreement  of  March  25  a  quasi  part- 
nership was  created  between  Hudson  and  Morris  in  the  leasehold 
premises  and  building  erected  thereon,  and  that,  by  agreement, 
the  rent  in  question  was  payable  out  of  the  rents  to  be  received 
for  the  building,  and  Morris,  having  received  the  rents,  is  in  the 
situation  of  a  partner  having  in  his  hands  funds  of  the  firm  ap- 
plicable to  the  payment  of  its  debts,  and  is  therefore  bound  in 
equity  so  to  apply  such  funds. 

Deveau  v.  Fowler  (2  Paige,  400)  is  cited  in  support  of  this 
proposition.  This  leads  to  an  inquiry  whether  the  agreement  of 
March  25,  1853,  created  a  partnership  between  Hudson  and  Mor- 
ris. If  it  did,  the  proposition  of  the  Plaintiff's  counsel  is  sound, 
if  the  rents  were  received  under  that  agreement.  But  that  agree- 
ment created  no  partnership. 
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It  provided  for  the  erection  of  the  building,  and  that  the  par- 
ties should  own  the  same  together,  with  the  leasehold  premises, 
as  tenants  in  common,  and  further  provided  what  disposition 
should  be  made  of  tlie  funds  thereafter  received  for  rent  of  the 
building.  This  agi*eement  was  between  the  parties  for  the  appli- 
cation of  funds  belonging  to  them  in  common,  but  contained  no 
undertaking  to  pay  the  whole  or  any  part  to  third  persons.  No 
such  persons  are  named  in  the  agreement.  While  either  party 
could  maintain  an  action  against  the  other  for  the  breach  of  the 
agi'cement,  the  Plaintiff  acquired  no  right  of  action  against  both 
or  either  of  the  parties  for  such  breach. 

My  conclusion  is  that  the  Plaintiff  failed  to  show  by  the  evi- 
dence given,  and  that  offered  upon  the  trial,  any  right  to  equita- 
ble relief. 

It  remains  to  inquire  whether  he  showed,  or  offered  to  show, 
any  legal  liability  against  Morris  for  the  payment  of  the  rent.  It 
is  clear  that  no  such  liability  was  incurred  by  accepting  and  exe- 
cuting what  was  called  the  assignment  of  the  lease  by  Hudson  to 
Morris,  reserving  to  the  former  the  last  day  of  the  term. 

The  settled  rule  is,  that  to  render  the  assignee  of  the  lessee  lia- 
ble for  the  rent  to  the  lessor,  the  entire  term  must  be  transferred 
to  the  assignee  (Eaton  v.  Jacques,  2  Douglass,  459 ;  Van  Eensse- 
laer  v.  Gallup,  5  Denio,  460).  Nothing  contained  in  the  agree- 
ment of  March  25th,  which  was  made  and  executed  by  the  par- 
ties contemporary  with  the  transfer  of  the  lease,  and  made  to 
effectuate  the  same  general  intent,  created  any  such  liability. 
This  agreement  left  the  last  day  of  the  term  of  the  lease  exclu- 
sively to  Hudson. 

There  is  nothing  in  the  agreement  giving  Morris  any  right  to 
the  premises  for  that  day.  There  is  no  doubt  but  that  the  reser- 
vation of  this  last  day  by  Hudson  was  the  result  of  a  design  of 
the  parties  to  prevent  Morris  becoming  liable  for  the  rent.  There 
does  not  appear  to  have  been  any  other  reason  therefor.  The 
parties  had  the  right  to  make  their  contract  as  they  did  to  accom- 
plish that  object. 

No  liability  was  created  against  Morris  for  the  rent  within  the 


Digitized  by  VjOOQ IC 


1867"  DAVIS  V,  MORRIS.  233 

Opinion  by  Geovbe,  J. 

principle  of  Lawrence  v.  Fox  (20  N.  Y.  268),  for  the  reason  that 
there  was  no  agreement  by  Morris  to  pay  the  rent  received,  or  any 
portion  of  it,  to  the  Plaintiff. 

The  principle  of  that  case  is,  that  when  a  party  agrees  to  pay 
another  a  sum  of  money,  when  the  consideration  is  rent  received 
from  a  third  person,  the  contract  inures  to  the  benefit  of  tlie  former, 
who  can  maintain  an  action  thereon  for  the  recovery  of  what  is 
so  agreed  to  be  paid.  To  bring  a  case  within  this  principle  there 
must  be  an  agreement  to  pay  to  snch  party. 

That  is  not  this  case.  Here  there  is  nothing  but  an  agreement 
between  parties  determining  what  application  shall  be  made  of  a 
sum  of  money  belonging  to  them  ;  and  although  they  agree  that 
the  rent  in  question  shall  be  paid  out  of  this  money,  no  right  of  ac- 
tion against  both,  or  either  of  the  parties,  accrues  to  the  Plaintiff 
upon  the  agreement.  The  only  remaining  ground  of  liability 
claimed  against  Morris  arises  upon  the  agreement  of  June  10, 1853. 

It  is  claimed  that  this  agreement  gave  Morris  the  entire  term 
of  the  lease,  including  the  last  day. 

If  this  be  so,  Morris  became  liable  as  assignee  of  the  lessee  for 
the  rent  to  the  Plaintiff,  while  he  continued  the  owner  of  the 
term.  This  is  conceded  by  the  counsel  of  the  Defendant.  In 
this  agreement  that  of  the  25th  of  March  is  recited,  and  Hud- 
son, for  the  consideration  of  one  thousand  doUai^s,  as  expressed  in 
the  agreement,  sells  and  transfers  to  Morris  all  his  interest  under 
and  by  virtue  of  said  recited  agreement,  and  to  the  premises 
dierein  mentioned,  providing  that  the  agreement  should  not  affect 
the  right  of  Morris  to  surrender  the  premises  as  provided  in  the 
assignment  of  the  lease. 

The  inquiry  is,  whether  the  parties  intended  by  this  agreement 
to  transfer  to  Morris  the  last  day  of  the  term.  This  depends  upon 
the  meaning  of  the  word  premises  as  first  used  in  the  agreement. 

This  meaning  can  only  be  determined  by  reference  to  the  resi- 
due of  the  agreement,  as  the  word  is  used  to  express  a  great 
variety  of  ideas.  It  may  mean  the  term,  or  other  matters  speci- 
fied in  the  recited  agreement,  or  it  may  mean  the  lot  covered  by 
the  lease,  or  the  term  for  which  it  was  leased,  or  all  these  matters. 
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My  conclusion  would  be  tliat  it  embraced  the  two  latter,  more 
than  aught  else,  in  the  agreement.  To  prevent  such  conclusion, 
the  right  of  surrender  is  carefully  reserved  to  Morris. 

It  was  an  undisputed  rule  of  the  common  law  that  an  estate 
could  not  be  transferred  by  surrender,  unless  the  surrenderee  was 
the  owner  of  a  reversion  in  which  the  estate  surrendered  would 
merge  or  be  attached. 

This  right  of  surrender  could  only  be  available  in  case  Hud- 
son retained  his  reversion  of  the  last  day  of  the  term,  and  there- 
fore shows  that  it  was  the  intention  of  the  parties  that  this  last 
day  should  not  be  transferred  to  Morris,  but  retained  by  Hudson. 

This,  I  think,  controls  the  meaning  of  the  word  premises,  and 
shows  that  it  was  not  designed  to  embrace  the  term  specified  in 
the  lease. 

This  being  so,  Morris  did  not,  by  this  agreement,  become  the 
owner  of  the  entire  term,  and  is  not  liable  as  assignee  to  the  Plain- 
tiff for  the  rent  in  question. 

The  fact  that  the  Plaintiff  has  already  recovered  the  premises, 
together  with  the  valuable  building  thereon,  can  have  no  bearing 
upon  the  determination  of  any  of  the  points  involved  in  the 
case. 

Notwithstanding  he  has  acquired  this  building  by  virtue  of  the 
lease,  he  would  still  be  entitled  to  a  separate  judgment  against 
Hudson  for  the  rent,  had  he  asked  for  such  judgment. 

But  as  no  such  judgment  was  asked  for  by  the  Plaintiff,  the 
judgment  as  to  Hudson  cannot  be  reversed  upon  this  ground. 
The  above  views,  if  correct,  show  that  the  insolvency  of  Hudson, 
and  the  amount  of  rent  received  by  Morris,  were  wholly  imma- 
terial questions. 

The  evidence  offered  upon  these  points  by  the  Plaintiff  was 
properly  excluded. 

The  judgment  appealed  from  should  be  afltoned. 

All  concur,  Bockes  and  Pobtee,  JJ.,  in  result. 

JOEL  TIFFANY, 

State  Reporter. 
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THE  UNION  BANK,  &c.,  Appellants,  v.  ABIAL  P.  BUSH 
AND  Othebs,  Respondents. 

Judgmeat — Power  to  reform — Pleading — Mistaken  Averment —  Variance. 

A  party  is  not  estopped  by  a  mistaken  averment  of  the  law  in  his  pleadings. 
But  the  Court  will  give  such  relief  as  he  appears  to  be  entitled  lo,  notwith- 
standing such  mistaken  averment. 

Where  the  opposite  party  has  not  been  misled  by  such  mistake,  the  party 
making  the  averment  will  not  be  precluded  from  asking  such  relief  as  the 
Court,  upon  a  view  of  the  case,  shall  deem  him  to  be  entitled  to. 

Davies,  Ch.J. — The  Plaintiffs  in  this  action,  on  the  13th  day 
of  February,  1857,  recovered  against  the  Defendants,  Abial  P. 
Bush,  Luther  Bush,  and  Obadiah  H.  Bush,  composing  the  firm 
of  A  P.  Bush  &  Co.,  three  several  judgments,  as  follows:  One 
for  the  sum  of  $2,071.19,  and  $9.96  costs ;  another  for  the  sum  of 
$1,029.79,  and  $9.96  costs  ;  and  the  other  for  the  sum  of  $2,037.40, 
and  $9.96  costs.  On  the  27th  of  July,  1857,  there  was  a  balance 
due  the  Plaintiff  on  said  payments  of  $3,300,  and  on  the  said 
27th  day  of  July,  the  Plaintiff  loaned  to  said  Defendants,  com- 
posing said  firm,  a  further  sum  of  $2,900 ;  whereupon  the  said 
Defendants  made  and  confessed  a  judgment  to  said  Plaintiff*  for 
the  sum  of  $6,200,  and  authorized  the  entry  of  a  judgment  there- 
for; and  on  said  27th  of  July,  1857,  the  said  judgment  was  duly 
docketed  in  the  clerk's  oflSce  of  Sullivan  county,  for  the  sum  of 
$6,200,  and  $6.38  costs. 

The  confession  or  statement  was  in  these  words :  "  We  do 
hereby  confess  judgment  in  this  cause  in  favor  of  the  above-named 
Plaintiff,  Nathan  S.  Hammond,  president  of  the  Union  Bank,  for 
the  sum  of  six  thousand  two  hundred  dollars,  and  authorize  judg- 
ment to  be  entered  therefor  against  us. 

"  This  confession  of  judgment  is  for  a  debt  justly  due  to  the 
Plaintiff,  arising  upon  the  following  facts :  For  balance  due  upon 
three  several  judgments  in  the  Supreme  Court,  in  favor  of  Plaintiff, 
against  these  Defendants,  which  judgments  were  docketed 
185-,  and  were  obtained  upon  notes  discounted  by  the  Union  Bank 
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of  Sullivan  County  for  the  Defendants,  and  the  avails  paid  to  us. 
And  also  for  money  this  day  loaned  by  the  Union  Bank  of  Sullivan 
County  to  the  Defendants,  for  which,  in  addition  to  the  abov6 
balance,  this  judgment  is  confessed."  This  statement  was  signed 
by  all  the  Defendants,  and  verified  in  accordance  with  the  provi- 
sions of  the  Code. 

On  the  17th  of  September,  1857,  the  Defendants  conveyed  their 
real  estate  to  one  James  F.  Bush,  who  took  the  same  with  a 
knowledge  of  the  existence  of  the  aforesaid  judgment,  and  of  the 
items  composing  the  same. 

The  consideration  named  in  the  deed  was  $25,000,  of  which  the 
amount  of  said  judgment  formed  a  part. 

It  is  unnecessary,  in  the  view  we  take  of  this  case,  to  trace  out 
the  titles  and  liens  of  the  various  parties  and  corporations.  De- 
fendants herein,  claiming  to  have  acquired  the  same  subsequent 
to  the  date  of  the  docket  of  the  Plaintiffs'  judgment,  July  27, 1857. 

On  the  27th  day  of  March,  1858,  the  Plaintiffs,  by  virtue  of  an 
execution  issued  upon  the  said  judgment,  caused  the  real  estate 
of  the  Defendants  to  be  sold,  and  they  became  the  purchasers 
thereot 

This  action  was  commenced  for  the  purpose  of  reforming  the 
judgment,  and  having  the  same  declared  a  valid  and  subsisting 
lien  on  the  property  of  the  Defendants  herein ;  the  Defendants 
claiming  that  the  same  was  void,  and  constituted  no  lien  upon  the 
real  estate  of  the  Defendants  named  in  said  judgment. 

The  complaint  set  out  all  the  facts  connected  therewith,  and 
that  the  consideration  of  the  three  judgments  mentioned  in  the 
said  confession  of  judgment  of  July  27,  1857,  was  three  several 
promissory  notes,  made  by  the  said  firm  of  A.  P.  Bush  &  Co., 
and  discounted  by  the  said  Plaintiff,  and  the  avails  thereof  paid 
to  said  firm.  That  on  the  13th  day  of  February,  1857,  the  said 
notes  became  due  and  payable,  and  the  same  being  unpaid,  the 
said  Plaintiff,  on  said  13th  day  of  February,  1867,  recovered  three 
several  judgments  against  the  members  of  said  firm,  one  for 
$2,071.19,  and  $9.96  costs;  one  for  $1,029.79,  and  $9.96  costs; 
and  the  other  for  $2,037.40,  and  $9.96  costs.    That  at  the  time  of 
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docketing  said  judgments  the  Defendants  therein  were  possessed 
of  real  estate,  upon  which  the  said  judgments  became  a  lien. 

That  on  the  27th  of  July,  1857,  the  said  Defendants  had 
pressing  need  of  further  advances  by  the  said  Plaintiff,  and  rep- 
resented that  a  further  loan  by  said  Plaintiff,  to  the  extent  of 
$2,900,  was  requisite  to  enable  them  to  meet  their  liabilities,  and 
they  then  promised  and  agreed  to  give  said  Plaintiff  a  lien  by 
judgment  or  mortgage  upon  all  their  real  estate  for  the  amount 
of  said  proposed  loan,  together  with  the  balance  remaining  due 
upon  tlie  said  three  judgments. 

That  the  balance  remaining  due  upon  the  said  three  judgments 
was  on  that  day  $3,300,  and  that  said  Plaintiff  did  thereupon,  on 
said  27th  day  of  July,  loan  to  said  firm  the  farther  sum  of  $2,900, 
making,  with  the  balance  due  on  said  three  judgments,  the  sum 
of  $6,200 ;  and  thereupon  said  Defendants  made,  and  sub- 
scribed, and  verified  the  said  confession  of  judgment,  as  already 
mentioned  and  set  forth. 

The  complaint  then  states  the  several  liens  and  interests  of  the 
other  parties  in  this  action  acquired  subsequent  to  said  27th  day 
of  July,  1857,  and  which  the  said  Plaintiff  claims  and  insists  are 
subordinate  to  the  lien  of  the  said  judgment  docketed  on  that  day 
in  favor  of  said  Plaintiff. 

The  Plaintiff  also  alleges  that,  by  virtue  of  an  execution  issued 
upon  said  judgment,  the  real  estate  of  the  said  Defendants  had 
been  sold  by  the  sheriff,  and  that  the  said  Plaintiff  had  become 
the  purchaser  thereof. 

The  Plaintiff  then  avers,  upon  information  and  belief,  that  said 
judgment,  and  said  sale  by  virtue  thereof,  are  irregular  and  de- 
fective, by  reason  of  an  omission  and  mistake  on  the  part  of  the 
attorney  employed  to  enter  up  the  same,  in  not  setting  forth  the 
fects  out  of  which  the  indebtedness  arose,  in  said  statement  and 
confession  of  judgment.  And  the  Plaintiff  alleged  that  by  reason 
of  such  omission  the  title  of  said  Plaintiff  to  said  real  estate  so 
purchased  would  be  irregular  and  defective.  That  the  Defendants, 
or  some  of  them,  claim  and  allege  that  there  was  no  authority  in 
law  for  entering  and  docketing  said  judgment,  and  that  the  Plain- 
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tiff  can  acquire  no  title  to  said  lands  by  virtue  of  a  sale  under  the 
same,  and  insists  that  the  Plaintiff  has  acquired  no  lien  by  virtue 
thereof,  or  any  right  or  title  to  said  lands  by  reason  of  said  sale 
and  purchase,  in  consequence  of  said  defective  confession  of  judg- 
ment. 

The  Plaintiff  therefore  claimed  and  asked  the  judgment  of  the 
Supreme  Court,  that  his  said  judgment  might  be  amended  and 
reformed.  That  said  sale,  under  and  by  virtue  of  the  same  right, 
may  be  in  all  things  confirmed  to  the  said  Plaintiff,  as  in  all  respects 
legal  and  valid,  and  that  said  Plaintiff's  said  equitable  lien  upon 
said  lands  and  real  estate  may  be  enforced,  and  the  said  real  estate 
may  be  charged  with  the  payment  of  the  same,  from  the  day  of 
the  date  of  said  judgment,  or  for  such  other  or  further  judgment 
as  may  be  just. 

The  action  was  tried  by  a  Court,  without  a  jury,  and  the  facts 
found  substantially  as  stated  in  the  Plaintiff's  complaint. 

Judgment  was  entered  declaring  said  judgment  inoperative  and 
void,  for  want  of  a  sufficient  statement  and  confession,  as  against 
all  the  Defendants  in  this  action,  except  the  judgment  debtors  in 
said  judgment,  and  that  said  judgment  ought  not  to  be  amended 
or  reformed,  nor  enforced  as  an  equitable  lien  in  whole  or  in  part, 
nunc  pro  tunc,  against  any  of  the  Defendants,  except  said  judg- 
ment debtors  who  have  suffered  default  in  this  action,  and  said 
Defendant,  Rachel  Hasbrouck,  who  assented  to  said  judgment ; 
and  it  was  further  adjudged  that  said  thi*ee  judgments  of  February 
13,  1867,  which  formed  part  of  the  consideration  of  the  said  judg- 
ment by  confession  for  $6,200  and  costs,  be  reinstated  as  of  the 
day  of  their  rendition,  and  that  the  cancellation  of  said  judgments 
be  vacated  (except  as  to  the  judgment  of  $1,029.79,  and  costs, 
which  judgment  has  been  paid),  and  that  the  same,  as  against  the 
parties  Defendant  in  this  action,  be  declared  vaUd  and  subsisting 
liens  as  of  the  date  of  the  rendition  upon  all  the  real  property  then 
owned  by  the  said  judgment  debtors. 

It  was  further  adjudged  that  all  the  real  estate  described  in  the 
complaint,  or  so  much  as  would  satisfy  the  said  two  judgments, 
be  sold  by  the  sheriff  of  Sullivan  county,  upon  the  usual  notice. 
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That  none  of  the  Defendants  were  entitled  to  costs,  but  it  was 
ordered  that  the  Plaintiff  have  judgment  therein  for  $47.02,  costs 
of  this  action,  to  be  collected  out  of  said  real  estate. 

The  Defendants,  William  Murray,  president  of  the  Goshen 
Bank,  Leveryn  Hasbrouck,  The  Middletown  Bank,  James  F. 
Bush,  Edwin  Foley,  Ebenezer  Bush,  Gideon  Walis,  executor,  and 
Sophronia  Stewart,  executrix  of  Levi  Stewart,  deceased,  and 
Sophronia  Stewart,  appealed  from  the  whole  of  said  judgments 
to  the  General  Term,  and  the  Plaintiff  appealed  from  every  part 
thereof,  except  the  portion  which  declares  and  adjudges  that  the 
judgments  of  the  13th  of  February,  1857,  be  reinstated  and  satis- 
fied out  of  the  real  estate  of  said  judgment  debtors. 

The  General  Term  affirmed  said  judgments  in  all  things,  and 
ordered  that  no  costs  be  allowed  to  either  party  as  against  the 
other  upon  said  appeal.  And  the  same  parties,  appealing  to  the 
General  Term,  severally  appealed  from  said  judgment  to  this  Com*t. 

The  Supreme  Court  was  in  error  in  supposing  it  had  not  the 
power  to  amend  and  reform  the  judgment  entered  by  confession 
upon  the  27th  of  July,  1857. 

This  Court  had  occasion  to  consider  that  point  in  the  case  of 
Mitchell  V.  Yan  Buren  (27  N.  T.  300),  and  affirmed  this  power  in 
the  Supreme  Court.  We  then  held  that  the  Supreme  Court  had 
the  power  to  amend  the  statement  and  confession,  and  that  it 
possesses  a  jurisdiction  of  the  same  kind  with  that  which  it  exer- 
cises in  relieving  against  defaults  and  slips  in  practice.  But  we 
also  held  that  its  determinations  as  to  such  matters  are  not  review- 
able on  appeal  to  this  Court. 

But  it  is  now  urged  that,  all  the  facts  appearing  upon  the  com- 
plaint and  in  the  action,  it  was  the  duty  of  the  Court  to  have  de- 
clared the  judgment  of  the  Plaintiff  of  July  27,  1857,  legal  and 
valid.  There  is  no  question  that  it  was  competent  for  the  Court 
to  have  granted  the  same  relief  upon  a  complaint  in  an  action 
which  it  had  the  power  to  grant  upon  a  motion.  A  motion  is  only 
a  summary  appeal  to  the  equitable  powers  of  the  Court,  and  is 
everywhere  treated  as  a  summary  and  simple  substitute  for  an  ac- 
tion in  equity  (Chichester  v,  Cande,  3  Cowen,  39,  note). 
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Section  275  of  the  Code  provides  that  if  the  Defendant  has  an- 
swered, the  Court  may  grant  the  Plaintiff  any  relief  consistent 
with  the  case  made  by  the  complaint,  and  embraced  within  the 
issue. 

The  Supreme  Court  therefore  had  the  power  to  amend  the 
statement  and  judgment,  as  we  have  seen.  It  also  had  the  power 
to  grant  such  relief  as  was  consistent  with  the  case  made  by  the 
complaint,  and  embraced  within  the  issue.  A  good  cause  of  action 
is  not  destroyed  by  adding  allegations  of  immaterial  matter 
(Marquat  v,  Marquat,  2  Kern.  336  ;  Eno  v.  Woodworth,  4  N.  Y. 
249 ;  Wright  v.  Hooker,  10  K  T.  51 ;  Cobb  v.  Dows,  ib.  335 ; 
Byxbie  v.  Wood,  24  N.  Y.  607 ;  White  v.  Madison,  26  N.  Y.  117). 
The  complaint  in  this  action  avers  all  the  necessary  facts  to  show 
that  the  Plaintiff  is  entitled  to  some  relief,  viz. :  The  consideration 
of  the  three  original  judgments,  the  recovery  of  said  judgments, 
their  dates  and  amounts,  and  facts  establishing  their  validity, 
the  jurisdiction  of  the  Court  to  render  such  judgments,  the  appli- 
cation of  the  judgment  debtors  for  the  new  loan,  the  negotiation 
and  its  final  consummation,  including  the  cancellation  of  the  old 
judgments  of  record,  and  a  statement  of  the  exact  amount  due  to 
the  Plaintiff  on  the  27th  of  July,  1857. 

The  statement  executed  on  that  day,  upon  which  the  Plaintiff 's 
judgment  was  entered,  alleges  that  on  that  day  the  Defendants 
owed  the  Plaintiff  the  sum  of  $6,200,  and  that  the  same  was 
for  a  debt  justly  due  to  the  Plaintiff,  and  it  states  concisely  the 
facts  out  of  which  that  indebtedness  arose.  It  avers  that  the 
whole  amount  mentioned  was  for  money  loaned  by  the  Plaintiff 
to  the  Defendants.  We  think  this  statement  is  in  conformity  with 
the  requirements  of  the  Code  (§  383),  as  construed  and  explained 
by  the  numerous  decisions  of  this  Court  (Lansing  v.  Carpenter, 
20  N.  Y.  447 ;  Freligh  v.  Brink,  22  K  Y.  418 ;  Neusbaum  v. 
Keim,  24  N.  Y.  325 ;  MitcheU  v.  Van  Buren,  27  K  Y.  300 ; 
Thompson  v.  Van  Vechten,  ib.  568;  Eead  'y.  French,  28  K  Y. 
285  ;  Ely  v.  Cooke,  ib.  365  ;  Frost  v.  Koon,  30  N.  Y.  428 ;  Kirby 
V.  Fitzgerald,  31  N.  Y.  417  ;  Kellogg  v.  Cowing,  33  N.  Y.  408  ; 
Gandall  v,  Finn,  decided  in  this  Court,  June,  1864 ;  Curtis  v. 
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Corbitt,  25  How.  Pr.  Rep.  58).  These  cases  abundantly  sustain 
the  correctness  and  validity  of  the  statement  in  the  present  action, 
and  establish  the  legality  of  the  Plaintiff's  judgment,  and  the  sale 
made  under  it.  But  it  is  contended  that  the  Plaintiff  is  concluded 
by  the  allegation  in  his  complaint  that  this  statement  and  con- 
fession were  irregular  and  defective.  We  cannot  concur  in  the 
soundness  of  this  objection.  A  party  is  not  estopped  or  concluded 
by  a  mistaken  averment  of  the  law  in  his  pleading.  The  rule 
applicable  to  an  averment  of  a  fact  has  no  force  as  to  a  statement 
of  the  law,  as  applicable  to  a  certain  state  of  facts.  As  eveiy  man 
is  presumed  to  know  the  law,  a  mistaken  assumption  of  what  the 
law  is,  in  a  particular  case,  cannot  be  assumed  to  have  misled  the 
opposite  party.  No  estoppel  in  pais  arises  when  the  facts  are 
equally  known  to  both  parties,  and  the  mistake  of  the  party  claim- 
ing to  have  been  misled  is  one  of  law.  There  are  no  elements  of 
an  estoppel  in  the  present  case.  The  Defendants  have  not  acted 
under  any  misapprehension  occasioned  by  this  averment  and  dis- 
claimer of  the  Plaintiff.  The  Plaintiff's  mistake  was  one  of  law, 
in  assuming  that  the  statement  was  irregular  and  defective.  Had 
the  Plaintiff  understood  the  law,  as  we  are  bound  to  hold  it,  it  is 
clear  that  the  allegations  of  the  complaint  would  have  been  dif- 
ferent (De  Lancy  v.  Ganong,  5  Selden,  9).  In  Wright  i\ 
Hooker  (ubi  supra)  it  was  held  that  the  very  object  of  the  new 
system  of  pleading  was  to  enable  the  Court  to  give  the  judgment 
according  to  the  facts  stated  and  j^roved^  without  reference  to  the 
form  used,  or  to  the  legal  conclusions  adopted  by  the  pleader. 
But  as  already  observed,  the  Defendants  have  not  been  misled  by 
this  mistake  of  the  Plaintiff,  and  it  is  not  thereby  precluded  fromi 
now  asking  such  relief  as  the  Com't,  upon  the  facts  proved,  shalL 
be  of  the  opinion  it  is  entitled  to.  The  Code  confers  ample  power 
upon  this  Court  to  modify  the  judgment  appealed  from  (§  12). 

We  think  the  proper  judgment  for  the  Supreme  Court  to  have 
rendered  upon  the  facts  found  in  this  action  was  to  have  declared, 
the  Plaintiff's  judgment  of  July  27,  1857,  legal  and  valid,^  and  a: 
hen  upon  the  real  estate  of  Defendants  therein,  from  the  date  of 

its  docket;  and  that  the  sale,  by  virtue  of  the  execution  issued 
16 
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thereon,  of  the  real  estate  of  the  said  Defendants  therein,  was 
legal  and  valid,  and  that  none  of  the  parties  were  entitled  to  any 
costs  as  against  the  other  in  this  action. 

The  judgment  appealed  from  is  reversed,  and  the  record  remit- 
ted to  the  Supreme  Court  to  enter  the  judgment,  which  the 
Supreme  Court  should  have  entered  as  above  stated,  and  which 
this  Court  directs  to  be  entered. 

JOEL  TIFFANY, 
State  Keporter. 
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THE  BANK  OF  THE  STATE  OF  INDIANA  v.  OLIVER 

BUGBEE. 

Agency — Gmeral  and  Special. 

Special  agents  cannot  bind  their  principals  beyond  the  scope  of  their  special 
aathority,  and  all  persons  dealing  with  them  are  bound  to  know  the  extent  of 
their  authority. 

Special  authority  to  an  agent  to  buy  corn,  and  to  load  it  upon  a  vessel,  does 
not  authorize  the  agent  to  borrow  the  money,  upon  the  credit  of  the  principal, 
with  which  to  pay  for  the  same. 

This  action  is  for  money  lent  and  advanced  by  the  Plaintiff 
to  the  Defendant,  at  his  request. 

The  Defendant,  in  1858,  resided  at  the  city  of  Buffalo,  and  was 
owner  of  the  schooner  Waurecau.  Van  Inwagen  &  Co.  were 
grain  brokers,  residing  and  doing  business  at  the  city  of  Chicago. 

The  Defendant,  in  the  month  of  July,  1858,  sent  his  vessel  to 
Chicago,  and  requested  Van  Inwagen  &  Co.  to  buy  for  him  a 
cargo  of  corn,  and  load  it  upon  his  vessel.  The  Defendant  did 
not  provide  them  with  funds  with  which  to  make  the  purchase. 

They  purchased  the  corn,  and  put  it  upon  the  Defendant's 
veasel,  at  Chicago.  For  the  purpose  of  obtaining  the  money  to 
make  tlie  purchase,  they  gave  to  D.  R.  Holt  their  draft  upon  R. 
S.  King,  of  Buffalo,  for  the  amount  on  time,  acceptance  waived, 
and  the  vessel's  bill  of  lading  of  com  as  security.  In  the  bill  of 
lading,  "  Van  Inwagen  &  Co.,  agents  and  forwarders,"  were  the 
shippers,  and  the  com  was  to  be  delivered  as  addressed  in  the 
margin.  That  address  was  "Ac't.  D.  R.  Holt,  care  of  R.  S. 
King,  Buffalo,  N.  T."  When  the  vessel  arrived  at  Buffalo,  the 
Defendant  paid  to  King  the  amount  of  the  draft,  and  received 
the  cargo  of  com. 

In  August  of  the  same  year,  the  Defendant  again  sent  his  vessel 
to  Chicago,  and  wrote  to  Van  Inwagen  &  Co.  that  he  should 
want  them  to  buy  a  cargo  for  her  as  soon  as  she  should  get  there, 
and  requested  them  to  telegraph  to  him  the  prices  of. the  different 
grades  of  com  and  wheat.     On  the  19th  of  August  they  tele- 
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graphed  to  the  Defendant  that  his  vessel  liad  arrived  at  Chicago, 
that  corn  number  one  was  selling  there  at  sixty-nine  cents  per 
bushel,  and  also  giving  him  the  prices  of  other  grades  of  com,  and 
of  wheat.  On  the  same  day  he  telegraphed  to  them  in  answer : 
"  Buy  prime  number  one  com." 

Van  Inwagen  &  Co.  thereupon  made  an  arrangement  with  the 
Plaintift*  to  advance  them  the  money,  stating  that  it  was  to  buy  a 
cargo  of  corn  for  the  Defendant.  Tlie  Plaintiif  advanced  the 
money  to  Van  Inwagen  &  Co.,  who  with  it  bought  a  cargo  of 
corn,  at  from  seventy  to  seventy-one  cents  a  bushel,  and  loaded  it 
upon  the  Defendant's  vessel,  and  took  a  bill  of  lading,  in  Avhicli 
"Van  Inwagen  &  Co.,  agents  and  forwarder,"  were  the  shippers, 
and  the  address  in  the  margin  of  which  was,  "  Acc't  H.  Early, 
cash'r.,  care  of  K.  S.  King,  Buffalo,  N.  Y."  Van  Inwagen  &  Co. 
delivered  this  bill  of  lading  to  the  Plaintiif,  together  with  their 
draft  for  the  amount  of  the  money  advanced  upon  K  S.  King,  Buf- 
falo, N.  Y.,  payable  twenty  days  after  the  date,  acceptance  waived. 

The  draft  and  bill  of  lading  were  dated  August  21.  The  vessel 
sailed  from  Chicago  on  that  day.  On  the  19th  of  August  the 
Defendant  wrote  Van  Inwagen  &  Co.  a  letter  (which  was  not 
received  until  the  21st),  saying  that  he  thought  he  "  could  arrange 
with  Cutler  so  he  could  draw  on  him  at  sight,  and  then  he  would 
save  interest,  and  get  a  premium  for  his  draft."  And  on  the 
same  day  (August  21),  the  Defendant  telegraphed  from  Buffalo 
to  Van  Inwagen  &  Co.,  at  Chicago,  "Did  schooner  load  and 
leave  to-day  ?    Draw  as  before." 

As  soon  as  the  Defendant  was  informed  of  the  price  at  which 
the  com  was  bought,  he  repudiated  its  purchase ;  and,  when  the 
vessel  arrived  at  Bufialo,  he  refused  to  have  anything  to  do  with 
the  corn,  by  reason  of  its  quality  and  price. 

Mr.  King,  to  whose  care  the  com  was  consigned,  thereupon, 
under  the  directions  of  Mr.  Early,  the  Plaintiff's  cashier,  sold  it 
and  paid  over  the  proceeds  of  the  sale  to  the  Plaintiff,  leaving 
unpaid  of  the  money  borrowed  $3,008.57,  and  it  is  to  recover 
this  balance  that  this  action  is  brought.  At  the  trial  the  Plain- 
tiff was  nonsuited,  the  judgment  upon  which  was  affirmed  by 
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the  General  Term  of  the  Superior  Court  of  the  city  of  Buffalo,  in 
which  Court  the  action  was  broiight.  The  Plaintiff  now  appeals 
to  this  Court. 

John  Ganson  for  the  Appellant. 
Geo.  P.  Hibbard  for  tlie  Kespondent. 

Hunt,  J. — ^Van  Inwagen  &  Co.,  of  Chicago,  Illinois,  were  the 
special  agents  of  the  Defendant,  wlio  resided  at  Buffalo,  for  the 
purchase  of  a  cargo  of  number  one  com,  to  be  loaded  upon  the 
schooner  Waurecau,  at  the  former  place.  The  authority  was  in 
writing,  and  its  legal  effect  was  fixed  by  its  terms. 

Tan  Inwagen  &  Co.  were  not  the  general  agents  of  the  Defend- 
ant, and  the  power  to  bind  their  principal  extended  no  further  than 
was  given  by  the  actual  authority  conferred  upon  them.  They 
conld  not,  like  general  agents,  bind  their  principal,  when  acting 
within  the  ordinary  scope  of  the  business  they  were  authorized  to 
transact,  although  beyond  their  authority  (1  Parsons  on  Cont.  40, 
41,marg. ;  Story's  Ag.  §§  105, 126 ;  Nixon  v.  Palmer,  4  Seld.  398). 

They  were  acting  under  precise  written  directions,  limited  to 
the  particular  transaction  in  question. 

All  persons  dealing  with  them  were,  therefore,  bound  to  know 
the  extent  of  their  authority,  and  to  inquire  into  its  limitations 
(Story's  Ag.  §§  81,  83).  In  the  language  of  Judge  Cowen,  in  North 
River  Bk.  v.  Aymar  (3  Hill,  262):  "The  ground  on  which  the 
rule  rests  is  familiar.  The  appointee  need  not  deal  with  the 
attorney  unless  he  choose  ;  and  it  is  very  reasonable  that  he  should 
be  bound  to  inspect  the  power,  when  in  writing,  or  learn  its 
language  in  the  best  way  he  can,  when  it  is  by  parol.  On  becom- 
ing acquainted  with  it,  he  shall  be  holden  to  understand  its  legal 
effect,  and  must  see,  at  his  peril,  that  the  attorney  does  not  trans- 
gress the  prescribed  boundary  in  acting  under  it." 

The  authority  to  purchase  the  load  of  com,  by  its  terms,  gave 
no  anthority  to  Yan  Inwagen  &  Co.  to  borrow  the  money  with 
which  to  buy  it. 

There  are,  however,  certain  incidental  powera  accompanying 
the  appointment  of  every  agent  which  it  is  supposed  may  affect 
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tlie  present  question.  Thus,  an  authority  to  buy  or  sell  goods, 
includes  an  authority  to  execute  the  proper  vouchers  therefor ; 
an  autliority  "  to  do  the  needful "  in  respect  to  the  fulfilment 
of  an  award,  carries  the  power  to  prepare  a  lease,  if  required 
by  the  award ;  an  authority  to  sell  a  horse  includes  the  power 
to  warrant ;  a  power  to  buy  a  thing  without  any  statement  at 
what  price,  includes  the  power  to  buy  at  any  price;  a  power 
to  sell  goods  includes  a  power  to  receive  payment  on  the  sale ; 
a  power  to  recover  and  receive  a  debt,  includes  a  power  to  sue 
and  a  power  to  execute  a  release  to  the  debtor ;  the  possession  of 
a  bond  by  an  agent  is  evidence  of  an  authority  to  receive  the 
money  due  upon  it  (Story's  Agency,  §§  102,  103).  So  it  has  been 
held  in  Louisiana  that  an  agent  authorized  to  buy  a  cargo  for  his 
principal,  if  no  other  means  or  funds  are  provided,  has  an  inci- 
dental authority  to  give  notes,  or  draw  and  negotiate  bills  on  his 
principal  for  the  amount  (Perrotin  v.  Cucullu,  6  Lou.  E.  58T. 
See,  Ijowever,  on  this  point,  Paige  v.  Stone,  10  Metcalf,  160 ; 
Taber  v.  Cannon,  8  Met.  456  ;  Webber  v.  Prest.  of  Wms.  College, 
23  Pick.  302). 

In  the  present  case,  I  think  the  authority  to  Van  Liwagen  & 
Co.  meant  simply  that  they  should  procure  a  cargo  for  this  vessel 
by  their  own  funds,  or  upon  their  own  credit.  It  implied,  further, 
that  they  should  be  paid  for  the  entire  service  thus  rendered,  and 
that  they,  or  the  banker  from  whom  the  funds  were  obtained  by 
them  for  the  purchase,  should  hold  the  title  to  the  property  pur- 
chased, until  it  was  paid  for  by  the  principal. 

It  is  not  necessary  to  decide  that  if  Van  Inwagen  &  Co.  had 
purchased  the  com  of  an  owner,  and  had  given  to  such  owner  a 
bill  of  exchange  upon  the  Defendant  for  the  amount,  that  the 
Defendant  would  not  have  been  bound  by  that  act.  According 
to  the  case  of  Perrotin  v,  Cucullu  (sup.),  he  would  have  been 
bound.  According  to  the  Massachusetts  cases,  he  would  not  have 
been  bound.  The  authority  to  be  exercised,  either  under  this 
principle  or  upon  the  principle  as  I  have  stated  it,  is  mostly  dif- 
ferent from  a  power  to  the  agent  to  borrow  money  for  the  pur- 
pose of  making  the  purchase.      In  addition  to  the  loss  of  the 
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right  to  repudiate  the  purchase,  if  in  violation  of  the  instruction8 
given,  the  temptation  to  the  integrity  of  an  agent,  and  the  hazard 
of  I068  to  the  principal  by  his  dishonesty  or  his  misfortunes,  are 
very  different  in  the  cases  supposed. 

The  Appellant's  proposition  involves  the  broad  ground  that  an 
authority  to  a  broker  to  buy  and  load  upon  a  vessel  a  cargo  of 
com  or  other  produce  gives  to  the  agent  the  power  to  borrow  the 
money  upon  the  credit  of  the  principal,  with  which  to  make  the 
purchase.  This  unites  a  claim  of  experimental  and  dangerous 
powers. 

When  he  borrows,  the  agent  of  right  receives  the  money  into 
his  own  possession.  K  he  spends  it,  or  loses  it,  or  is  robbed  of  it 
before  a  cargo  is  purchased,  the  principal  is  responsible  for  the 
bond,  equally  as  if  the  cargo  had  been  received  by  him.  Many 
men  will  honestly  discharge  the  duties  of  buying  and  selling  mer- 
chandise, who  will  be  less  faithful  in  the  application  of  moneys 
actually  in  their  possession. 

Particularly,  the  money,  when  received  by  the  agent,  would  be 
deposited  to  his  own  credit,  and  drawn  upon  to  pay  for  the  cargo, 
when  the  loading  was  completed. 

The  money  must  be  borrowed  in  advance  of  the  purchase,  and 
some  time  must  elapse  before  the  delivery  can  be  completed.  Is 
the  principal  to  be  subject  to  the  hazard  both  of  the  honesty  and 
the  solvency  of  the  agent  during  this  period  ?  If  a  commission 
of  bankruptcy  is  sued  out  in  the  mean  time  against  the  agent, 
would  the  principal  have  a  specific  lien  upon  the  funds  thus 
borrowed,  or  would  he  occupy  the  position  of  a  creditor  simply  ? 

Upon  the  principles  held  by  the  Court  below,  the  cause  is  plain 
and  open.     None  of  these  difficulties  will  ai-ise. 

I  think  they  are  sound.  I  do  not  find  any  authority  in  the 
books  for  the  proposition  claimed  by  the  Appellants,  and  it  would, 
in  my  opinion,  be  a  dangerous  innovation  upon  the  principles  of 
the  law  of  agency. 

If  the  custom  of  Chicago  could  in  any  event  control  the  prin- 
ciples of  law  applicable  to  similar  transactions,  it  certainly  does 
not  in  the  present  case  upon  the  evidence  presented. 
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The  testimony  of  the  merchants  whose  evidence  was  taken  is 
nniform  that,  in  the  cases  mentioned  by  them,  the  money  is 
advanced  upon  the  credit  of  the  parties  to  the  draft,  and  the 
security  of  the  property  purchased. 

This  is  exactly  what  the  Plaintiff  had  here. 

No  one  witness  testified  to  the  existence  of  a  custom  for  the 
agent  to  borrow  money  generally  on  the  credit  of  the  party  desir- 
ing to  purchase  the  cargo,  or  that  would  make  the  principal  liable 
when  the  draft  was  not  drawn  in  his  name,  or  upon  him,  and 
when  the  property  was  not  consigned  to  him. 

An  argument  that  this  borrowing  of  money  was  ratified  by  the 
Defendant  is  drawn  from  the  fact  that  he  telegraphed,  "  Draw 
as  before.'' 

In  the  July  preceding,  the  agents,  Yan  Inwagen  &  Co.,  had 
drawn  upon  R.  S.  King,  Buffalo,  for  the  cargo  then  purchased. 
I  do  not  discover  any  evidence  in  the  case,  or  that  was  offered, 
which  tended  to  show  a  knowledge  by  the  Defendant  that .  the 
purchase-money  for  that  cargo  was  borrowed  upon  his  credit. 

The  transaction,  as  presented  to  the  Defendant,  was  in  all 
respects  the  same  in  form  as  it  would  have  been  if  Van  Inwagen 
&  Co.  had  themselves  advanced,  or  themselves  borrowed  the 
money,  and  without  reference  to  the  credit  of  the  Defendant.  It 
cannot,  therefore,  amount  to  a  ratification.  It  would  have  been 
hardly  allowable  that  the  jury  should  have  given  such  effect 
to  this  despatch,  if  the  Defendant  had  possessed  that  knowledge. 

The  Defendant  had,  on  the  19th  of  August,  written  to  Van 
Inwagen  &  Co.  that  he  thought  he  could  make  a  different  arrange- 
ment with  one  Cutler,  so  that  he  could  draw  upon  him  at  sight, 
and  thus  save  interest  and  get  a  premium  for  his  draft. 

For  some  reason  not  explained,  this  arrangement  was  not 
perfected,  and  the  Defendant  thereupon  telegraphs  to  his  agents, 
''  Did  the  schooner  load  and  leave  to-day  ?  Draw  as  before."  I 
think  this  was  a  simple  notification  that  the  proposed  arrange- 
ment had  Mien  through,  and  that  the  agent  should  act  without 
reference  to  it.  The  jury  should  have  given  it  no  other  effect. 
In  whatever  form  drawn,  or  from  whose  funds  soever  the  draft 
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should  be  takeu,  the  interest  to  be  saved,  and  the  premium  to  be 
gained,  would  inure  to  the  benefit  of  the  Defendant. 

All  expenses  were  necessarily  to  be  paid  by  him,  including 
interest ;  and  a  premium  on  the  draft,  as  well  as  the  saving  of 
interest,  would  go  to  its  account,  in  the  way  of  reducing  the 
balance  to  be  paid  by  him. 

No  inference  is  therefore  to  be  drawn  against  the  Defendant 
from  these  expressions  in  his  letter. 

Judgment  should  be  affirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 

State  Reporter* 
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D.  W.   TOMLINSON,  Eespondent,  v.   C.  G.  MILLER,  Ap- 
pellant. 

Statute  of  Frauds — Performance  of  void  Contracts — Obligations — Evidence, 

A  contract  which  by  its  terms  is  void  by  the  Statute  of  Frauds,  if  performed 
by  a  party  who  might  have  availed  himself  of  the  statute,  imposes  upon  all  the 
parties  the  same  obligation  as  though  the  same  had  been  legal  and  binding 
upon  all  parties. 

A  parol  agreement, — by  which  fiHieen  hundred  shares  of  stock  were  to  have 
been  transferred  for  a  certain  consideration  to  a  party,  who  was  to  take  five 
hundred  for  himself,  and  one  thousand  for  another  party, — though  void  under 
the  statute,  yet  when  the  consideration  has  been  paid  and  the  stock  has  been 
transferred,  the  party  receiving  the  stock  for  the  other  party  cannot  set  up 
the  statute  as  an  excuse  for  not  delivering  the  stock  under  such  agreement. 

J.  Garison  for  Respondent. 
Denio  and  Lcmning  for  Appellant. 

Grover,  J. — The  first  question  to  be  determined  is,  whether 
the  contract  upon  which  this  action  is  founded  is  void  by  the 
Statute  of  Frauds. 

The  contract  was  verbal,  as  claimed  by  the  Plaintiff,  and  as 
found  by  the  jury  in  determining  the  issues  tried,  and  by  the 
Coml  upon  hearing,  at  Special  Term,  after  verdict ;  and  it  was  that 
the  Plaintiff  and  Defendant  should  purchase  of  Patchin  fifteen 
hundred  shares  of  the  Buffalo,  &c..  Railroad  stock,  for  which 
they  were  to  pay  him  fifteen  thousand  dollars  of  first  mortgage 
bonds,  and  that  the  Plaintiff  should  take  five  hundred  of  said 
shares,  and  the  Defendant  one  thousand. 

That  the  Defendant  should  advance  and  pay  to  Patchin  the 
five  thousand  dollars  of  bonds  on  account  of  the  Plaintiff,  who 
should  repay  thereafter  said  bonds  to  the  Defendant.  That  in 
pursuance  of  said  agreement  the  Defendant  did,  in  a  short  time 
thereafter,  deliver  the  bonds  to  Patchin,  and  received  from  him,  in 
his  own  name,  a  transfer  of  the  fifteen  hundred  shares  of  stock. 
The  contract  between  these  parties  and  Patchin,  for  the  purchase 
from  him  of  the  fifteen  hundi*ed  shares,  was  within  the  Statute  of 
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Frauds,  and  void  (2  K.  S.  317,  §  3).  This  requires  no  argument. 
Had  Patchin  refused  to  perform  the  contract  made  with  him,  no 
action  could  have  been  maintained  thereon  by  these  parties 
against  him  for  the  breach.  But  Patchin,  as  appears  from  the 
facts  found,  did  not  refuse  to  perform,  but  did,  in  pursuance  of 
the  contract,  transfer  these  shares  to  the  Defendant.  Whether 
the  Defendant  can  retain  the  five  hundred  shares  that  the  Plaintiff 
was  to  have,  and  shield  himself  under  the  Statute  of  Frauds,  is 
quite  another  question.  As  to  these  latter,  the  Defendant  was  to 
act  as  the  agent  of  the  Plaintiff",  and  it  was  his  duty  to  have 
taken  the  transfer  of  the  five  hundred  shares  in  the  name  of  the 
Plaintiff,  so  as  to  have  invested  him  with  the  title  thereto.  In 
Ryan  v.  Dox  (34  N.  Y.  307),  this  Court  held  that  where  one 
agreed  to  purchase  real  estate  for  another  upon  a  mortgage 
foreclosure  sale,  and  in  violation  of  such  agreement  made  the  pui*- 
chase  and  took  the  title  in  his  own  name,  he  became  a  trustee  for 
his  principal,  and  that  equity  would  compel  him  to  transfer  the 
title  to  the  latter,  upon  performance  of  the  terms  of  purchase. 

This  case  does  not  require  the  Court  to  go  to  the  fiill  extent  of 
Eyan  v.  Dox,  in  holding  the  Defendant  bound  to  perform  the 
contract  with  the  Plaintiff'. 

In  that  case  no  bargain  had  been  made  for  the  purpose,  at  the 
time  of  the  agreement  between  the  parties,  and  it  was  not  certain 
that  any  such  would  be  made,  as  others  were  at  liberty  to  compete 
for  the  purchase  by  bidding  at  the  sale.  In  the  present  case  the 
agreement  for  the  purchase  of  the  stock  from  Patchin  by  these 
parties  was  made.  It  is  true  that  the  bargain  was  not  binding, 
but,  when  performed  by  Patchin,  the  effect  upon  the  rights  of  these 
parties  was  the  same  as  though  it  had  been  originally  valid.  The 
parties  upon  such  performance  by  Patchin  became  entitled  to  their 
respective  shares  of  stock,  agreed  to  be  sold  by  him  to  them,  just 
as  clearly  as  they  would  have  been  had  the  agreement  with 
Patchin  been  reduced  to  writing,  as  required  by  the  statute. 

Had  the  agreement  for  the  purchase  of  the  stock  from  Patchin 
been  originally  valid,  no  one  would  have  claimed  that  the  De- 
fendant could  have  held  the  Plaintiff's  portion  of  the  stock  be- 
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cause  the  whole  was  transferred  to  him.  The  statute  makes  void 
oral  contracts  for  the  sale  of  goods,  chattels,  things  in  action,  for 
the  price  of  fifty  dollars  and  more. 

The  Plaintiff  made  no  agreement  with  the  Defendant  to  buy 
stock  from  him.  The  Plaintiff  and  Defendant  agreed  to  buy  of 
Patchin  fifteen  hundred  shares — the  Plaintiff  five  hundred,  and 
the  Defendant  one  thousand. 

Patchin  was  the  vendor  of  the  entire  amount  to  both.  The 
Plaintiff  did  not  agree  to  buy  of  the  Defendant,  nor  did  the  De- 
fendant agree  to  sell  to  tlie  Plaintiff  any  stock. 

Patchin  was  the  vendor  of  both  the  parties  to  this  action,  and 
the  Defendant  having  taken  in  his  own  name  the  shares  agreed  to 
be  sold  to  and  purchased  by  the  Plaintiff,  it  is  clear  that,  upon  the 
principle  of  Ryan  v.  Dox,  he  took  them  as  trustee  of  the  Plaintiff, 
and  that  the  Statute  of  Frauds  is  no  obstacle  in  the  way  of  a  re- 
covery. The  Defendant's  counsel  insists  that  this  action  is  for  a 
specific  performance  of  the  contract  between  the  parties,  and  that 
the  delay  of  the  Plaintiff  in  demanding  such  performance  was  so 
great  that  a  Court  of  Equity  will  refuse  to  enforce  such  per- 
formance. 

The  delay  was  more  than  a  year.  There  is  no  excuse  for  the 
delay  shown  that  the  Court  in  such  a  case  would  deem  sufiicient. 
In  such  cases  the  party  must,  as  claimed  by  the  counsel,  show 
himself  ready,  prompt,  and  eager,  and  must  suffer  no  unreasonable 
delay. 

But  this  is  not  a  case  of  specific  performance.  The  Defendant 
is  trustee  for  the  Plaintiff  of  the  stock.  The  action  is  brought  to 
enforce  this  trust,  and  lapse  of  time  short  of  the  Statute  of  Limi- 
tations is  not  a  defence  to  the  action.  The  Court  have  a  discretion 
in  this  class  of  cases  to  exercise  in  reference  to  any  delay  or  other 
circumstances. 

The  trust  being  established,  it  is  the  duty  of  the  Court  to  en- 
force it.  The  Defendant's  counsel  also  insists  that  the  Defendant 
did  not  receive  the  stock  under  the  contract  claimed  by  the 
Plaintiff. 

That  Patchin  refiised  to  transfer  any  stock  to  the  Defendant, 
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unless  the  latter  would  promise  not  to  let  the  Plaintiff  have  any 
of  it,  and  that  the  transfer  was  made  pursuant  to  a  new  agree- 
ment. It  is  a  sufficient  answer  to  this  position  that  the  fact  is 
found  directly  contrary  to  the  counsel's  position. 

It  is  claimed  that  such  finding  is  erroneous,  because  the  uncon- 
tradicted testimony  of  the  Defendant  shows  the  fact  to  have  been 
as  claimed  by  counsel. 

The  answer  to  this  is,  that  the  credibility  of  the  Defendant  was 
a  fair  question  for  the  determination  of  the  Court. 

He  testified  upon  the  principal  questions  of  fact  in  the  case,  in 
direct  conflict  with  the  testimony  of  the  Plaintiff  and  other  wit- 
ne^es,  and  with  the  finding  of  the  Court  thereon.  It  was  no 
error  in  law  not  to  give  credit  to  his  testimony,  under  these  cir- 
cumstances, upon  the  point  in  question.  The  only  remaining 
question  is,  whether  the  letter  of  Patchin  to  the  Plaintiff,  written 
directly  after  tlie  transfer  of  the  stock  to  the  Defendant,  was 
competent  evidence.  Tliis  letter  tended  to  prove  the  contract  as 
claimed  by  the  Plaintiff.     It  was  not  a  part  of  the  res  gesta. 

The  bargain  had  been  completely  executed,  so  far  as  Patchin 
was  concerned,  when  the  letter  was  written.  It  was  nothing 
more  than  the  declaration  of  Patchin,  and  was  not  admissible.  It 
was  read  in  evidence  upon  the  trial  of  the  issues  before  the  jury, 
and  also  upon  the  hearing  before  the  Court.  It  was  properly 
excepted  to  by  the  Defendant's  counsel  upon  both  occasions.  Al- 
though this  letter  was  improperly  received  in  evidence,  upon  the 
trial  of  the  issues  before  the  jury,  it  does  not  follow  that  the  ver- 
dict will  be  set  aside.  The  question  of  setting  aside  verdicts  upon 
issues  ordered  by  Courts  of  Equity  is  not  determined  by  the  rules 
governing  the  granting  of  new  trials  in  actions  at  law. 

If  upon  examining  the  entire  case  the  verdict  accords  with 
substantial  justice,  and  satisfies  the  conscience  of  the  Cornet,  it  will 
not  be  disturbed,  although  improper  evidence  was  received. 
(Lansing  v.  Kussell,  2  Com.  563 ;  Forrest  v,  Forrest,  25  N.  Y.  501.) 

But  the  same  rule  does  not  apply  to  a  trial  before  the  Court. 

If  upon  such  trial  illegal  evidence  is  received,  that  may  have 
prejudiced  the  party  appealing,  a  new  trial  must  be  awarded, 
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although  the  case  is  an  equitable  one.  In  sucli  case  it  is  impos- 
sible to  determine  what  the  decision  upon  the  legal  evidence  only 
would  have-  been. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  costs 
to  abide  event. 

Judgment  reversed,  solely  on  the  ground  of  the  erroneous  ruling 
of  the  Judge  in  admitting  the  letter  in  evidence — the  other  ques- 
tion discussed  not  being  decided. 

All  the  Judges  concurred  in  opinion  that  the  letter  of  Patchin 
to  the  Plaintiff  was  en'oneously  admitted.  Four  of  the  seven 
members  of  the  Court  who  participated  in  the  decision  did  not 
concur  in  the  views  expressed  by  Judge  Grover  on  the  other 
questions  discussed  in  the  opinion;  and  the  Court  accordingly 
declined  to  pass  upon  those  questions. 

Judgment  reversed. 

JOEL  TIFFANY, 

State  Reporter. 
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ANTHONT  MASON"  v.  BENJAMIN  M.  ANTHONY. 

Usury — Estoppel. 

An  accommodation  endorser  of  a  note  that  is  usurious  in  its  inception, 
informing  a  purchaser  of  the  note  that  the  same  is  valid,  and  thereby  inducing 
him  to  buy  the  note,  will  thereby  be  estopped  from  setting  up  its  usurious 
diaracter  in  an  action  against  him  on  his  contract  of  endorsement 

Estoppel  in  pais  applies  to  defences  of  usury,  as  to  other  defences. 

BocKEs,  J. — ^Appeal  from  judgment  of  the  Supreme  Court. 

The  action  was  on  a  promissory  note  for  $100,  made  by  Wm. 
Jackson,  Junior,  to  the  order  of  the  Defendant,  and  endorsed  by 
\sm. 

The  defence  was  usury.  The  case  was  referred  to  a  referee  to 
hear  and  determine,  who  found  in  favor  of  the  Defendant.  The 
General  Term,  on  appeal,  reversed  the  judgment,  and  ordered  a 
new  trial;  thereupon  the  Defendant  appealed  to  this  Court, 
stipulating  that  judgment  absolute  might  be  entered  against  him, 
in  case  the  order  appealed  from  should  be  aflSrmed. 

The  facts  found  and  stated  by  the  referee  clearly  present  the 
only  question  involved  in  this  case. 

The  referee  found  that  the  note  was  usurious  in  its  inception, 
and  was  passed  to  the  Plaintiff  before  due ;  that  before  the  pur- 
chase by  him,  the  Defendant  was  informed  by  the  agent  of  the 
Plaintiff  that  the  latter  was  about  to  buy  the  note,  and  desired  to 
know  if  it  was  usurious ;  that  the  Defendant  replied  that  it  was 
not  usurious ;  that  there  was  a  consideration  paid  for  every  dollar 
of  it. 

As  a  conclusion  of  law,  the  referee  found  and  decided  "  that 
the  representations  of  the  Defendant,  if  made  by  the  maker  of  the 
note,  would  have  operated  by  way  of  an  estoppel  to  prevent  his 
availing  himself  of  the  defence  of  usury ;  but  that  an  accommoda- 
tion endorser  could  not,  by  his  representations,  charge  the  maker 
of  a  usurious  note,  and  that  a  recovery  against  the  endorser  would 
in  effect  charge  the  maker." 
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It  has  been  settled  in  the  Supreme  Court,  in  numerous  cases, 
that  an  estoppel  in  pais  may  be  urged  against  the  defence  of 
usury,  the  same  as  in  any  other  case  where  the  doctrine  of  estoppel 
in  pais  is  applicable.  The  decisions  in  that  Court  are  numerous 
and  uniform  (Ferguson  v,  Hamilton,  35  Barb.  427 ;  ChamberHn 
V,  Townsend,  26  Barb.  611 ;  The  Merchants'  Bank  of  Brook] jti 
V.  Townsend,  17  How.  Prac.  Rep.  569  ;  Truscott  v.  Davis,  4 
Barb.  495 ;  Dowe  v.  Schutt,  2  Denio,  621).  The  rule  was  also 
well  settled  in  the  late  Court  of  Chancery  (Holmes  v,  Williams, 
10  Paige,  326 ;  Mitchell  v.  Oakley,  7  Paige,  68).  Also  in  the 
Superior  Court  (Clark  v,  Sisson,  4  Denio,  408).  It  is  the  same  in 
Connecticut  (Roe  v,  Jerome,  18  Conn.  138 ;  Middletown  Bank  v. 
Jerome,  18  Conn.  443),  and  perhaps  in  some  other  States.  The 
estoppel,  too,  has  often  been  held  to  be  available  against  an 
endorser  as  well  as  maker.  The  distinction  marked  by  the 
referee,  and  on  which  he  based  his  decision,  has  never  been  recog- 
nized in  any  reported  case,  nor  is  it  sound  in  theory.  There  can 
be  no  reason  why  an  endorser  should  not  be  estopped  by  his 
representation  that  the  note  is  valid  business  paper,  as  well  as 
the  maker.  The  consequences  to  the  purchaser  are  the  same  in 
both  cases. 

There  is  a  question,  however,  not  considered  in  any  of  the 
cases,  which  lies  at  the  foundation  of  the  rule,  apparently  so  well 
established  in  the  Supreme  Court.  It  is  this :  whether  the  doctrine 
of  estoppel  in  pais  should  have  application  to  the  defence  of 
usury.  This  question  is  worthy  of  consideration,  and  is  still  open 
in  this  Court.  Judge  Denio  seems  to  have  had  it  in  mind  when 
discussing  the  subject  in  The  Bank  of  Genesee  v.  The  Patchin 
Bank  (13  N.  Y.  316).  In  speaking  of  the  rule  he  says :  "  This  is 
carrying  the  principle  of  estoppel  to  the  length  of  protecting  a 
transaction  prohibited  by  a  positive  law,  founded  upon  considera- 
tions of  public  policy."  He  adds,  "  It  is  not  necessary  to  aflSrm 
that  doctrine  in  this  case ; "  hence  he  refrained  from  entering  upon 
its  examination.  The  point  was  commented  on  in  Ferguson  v. 
Hamilton  (35  Barb.  427),  and  suggestions  were  made,  here  un- 
necessary to  repeat.     On  careful  reflection  and  discussion  we  are 
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of  the  opinion  that  an  estoppel  in  pais  may  be  urged  against  the 
defence  of  usury. 

The  same  considerations  of  morality  and  public  policy  exist  in 
that  as  in  other  cases  where  the  doctrine  of  estoppel  obtains. 
Nor  should  we,  on  other  than  grounds  of  absolute  necessity,  dis- 
turb a  rule  which  has  so  long  controlled  the  business  affairs  of  the 
coontry,  and  been  relied  on  as  settled  law.  The  order  appealed 
from  must  be  affirmed,  and  the  Plaintiff  is  entitled  to  judgment 
absolute,  pursuant  to  the  stipulation  given  on  the  appeal. 

All  affirm. 

JOEL  TIFFAinr, 
State  Reporter. 

17 
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GEORGE  WHITEHEAD,  Respondent,!^.  ELIJAH  B.ALLEN 

ET  AL.,  IMPLEADED,  APPELLANTS. 

Pleading — Demurrer — Cause  of  Action, 

In  actions  brought  under  the  statute  of  1849,  as  amended  in  1853,  entitled 
*' An  act  in  relation  to  suits  by  and  against  joint-stock  companies  and  associa- 
tions," the  judgment  recovered  against  the  company  is  not  the  foundation  of 
•  the  action  against  a  stockholder  of  the  company  on  failure  to  satisfy  such 
judgment  by  execution  against  the  company.  The  action  authorized  by  the 
4th  section  of  the  act,  against  individual  stockholders  in  such  cases,  is  based 
upon  the  original  cause  of  action  against  the  company ;  and  in  such  proceeding 
the  original  cause  of  action  must  be  stated  in  the  complaint 

Parker,  J. — This  action  was  commenced  under  the  Statute  of 
1849,  entitled  "  An  act  in  relation  to  suits  by  and  against  joint- 
stock  companies  and  associatiolis,"  as  amended  in  1853,  against 
the  Appellants  and  several  other  persons,  alleged  to  be  members 
of  a  joint-stock  association,  after  judgment  and  execution  against 
the  company.  The  complaint  alleges  that  the  Defendants  were, 
during  the  year  1857,  members  of,  and  shai'eholders  in,  a  joint- 
stock  company  or  association,  duly  organized,  and  styled  and 
known  as  "  The  Ontario  and  St.  Lawrence  Steamboat  Company." 
That  during  that  year,  and  while  the  Defendants  were  members 
thereof,  the  company  became  indebted  to  the  Plaintiff,  for  goods 
sold  and  delivered  to  its  officers  and  agents  for  its  use  and 
benefit,  in  the  sum  of  $162.51.  .That  he  commenced  an  action 
against  the  company  on  the  said  demand,  by  the  service  of  a 
summons  and  complaint  on  its  president,  and  on  the  26th  of 
December,  1857,  obtained  a  judgment  for  $165.22  damages,  and 
$12.89  costs,  making  in  all  $178.12.  That  on  the  same  day  an 
execution  upon  such  judgment  was  issued  and  delivered  to  the 
sheriff  of  St.  Lawrence  county,  requiring  him,  &c.  (in  the  usual 
form)  ;  that  the  execution  has  been  returned  wholly  unsatisfied, 
and  the  judgment  remains  wholly  unpaid.  Judgment  for  $178.12, 
with  interest  from  December  26,  1857,  was  demanded. 
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To  the  complaint  these  Defendants  demurred,  on  the  ground 
that  the  ^^  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action." 

The  Plaintiff  applied  to  a  Justice  of  the  Court,  at  chambers, 
for  judgment  against  these  Defendants  upon  the  demurrer,  for  the 
fiivolousness  thereof.  The  motion  was  granted,  and  final  judg- 
ment ordered  in  the  action  against  these  Defendants  for  the  sum 
demanded  in  the  complaint,  which  was  thereupon  entered.  From 
this  judgment  the  Defendants  appealed  to  the  General  Term, 
where  it  was  aflBirmed,  and  from  the  judgment  of  aflirmance  they 
now  appeal  to  this  Court. 

The  question  brought  here  by  the  appeal  is  upon  the  issue  of 
law  raised  by  the  demurrer.  Does  the  complaint  state  facts 
Buffieient  to  constitute  a  cause  of  action!  (Manning  v,  Tyler, 
31  X.  Y.  R.  567 ;  The  East  River  Bank  v.  Rogers,  7  Bosw. 
493).  By  the  first  section  of  the  Act  of  1849,  "  any  joint-stock 
company  or  association,  consisting  of  seven  or  more  share- 
holders or  associates,  may  sue  and  be  sued,  in  the  name  of  the 
president  or  treasurer  for  the  time  being  of  such  joint-stock 
company  or  association  ;  and  all  suits  and  proceedings  so  prose- 
cuted by  or  against  such  joint-stock  company  or  association, 
and  the  service  of  aU  process  or  papers  in  such  suits  and  proceed- 
ings on  the  president  or  treasurer  for  the  time  being  of  such 
joint-stodc  company  or  association,  shall  have  the  same  force 
and  effect,  as  regards  the  joint  rights,  property,  and  effects  of  such 
joint-stock  company  or  association,  as  if  such  suits  and  pro- 
ceedings were  prosecuted  in  the  names  of  all  the  shareholders  or 
associates,  in  the  manner  now  provided  by  law "  (Sess.  Laws 
1849,  chap.  258,  §  10). 

The  fourth  section  of  this  act,  as  amended  in  1853,  enacts 
as  follows :  "  Suits  against  any  such  joint-stock  company  or 
aaeociaticMi,  in  the  first  instance,  shall  be  prosecuted  in  the 
nianner  provided  in  the  first  section  of  the  said  act ;  but  after 
judgment  shall  be  obtained  against  any  such  joint-stock 
company  or  association,  as  above  provided,  and  execution 
thereon  shall  be  returned  unsatisfied,  in  whole  or  in  part,  suits 
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may  be  brought  against  any  or  all  of  the  shareholders  or  associates 
individually,  as  now  provided  by  law  "  (Sess.  Laws  1853,  chap. 
153). 

The  joint-stock  companies  mentioned  in  these  acts  are  not 
corporations,  but  mere  partnership  concern^,  in  which  the  share- 
holders are  partners,  and  all  are  individually  liable  as  such.  These 
statutes,  however,  modify  the  common  law  in  its  application  to 
them :  first,  in  respect  to  the  mode  of  suing  the  company,  and 
the  effect  of  judgments  against  it  thus  obtained  reaching  the 
joint  property  of  the  association  only ;  second,  in  suspending  the 
right  to  sue  the  partners  individually  for  the  liabilities  of  the 
company  until  redress  has  been  thus  sought  against  the  property 
of  the  association  and  has  failed ;  third,  in  allowing  actions, 
after  such  failure,  against  any  or  all  of  the  individual  partners — in 
the  language  of  the  act,  "  as  now  provided  by  law  " — that  is,  such 
actions  as  might  have  been  brought  if  the  act  in  question  had 
not  been  passed.  It  seems  to  me  that  we  cannot,  from  these 
enactments,  infer  the  intent  to  authorize  actions  against  the 
individual  partners  upon  the  judgments  so  to  be  obtained  against 
the  associations.  No  action  can  be  brought  against  the  individual 
partners  upon  any  demand  against  the  company,  until  one  has  been 
first  brought  against  the  company  upon  the  sum  demanded,  is  the 
clear  declaration  of  the  statute.  The  cause  of  action,  therefore, 
on  which  the  individual  partners  are  to  be  sued,  is  the  same  as 
that  on  which  the  association  was  sued.  The  judgment  against 
the  association  is  not  a  judgment  against  the  individuals,  either 
in  form  or  effect.  It  is  a  statutory  judgment,  and  the  statute 
declares  what  its  effect  shall  be — that  is,  as  regards  the  joint 
rights,  property,  and  effects  of  the  joint-stock  company — the 
same  as  though  it  were  a  judgment  obtained  in  an  action  brought 
against  the  company  in  the  ordinary  way.  As  against  the 
individual  partners  it  has  no  force,  as  a  judgment,  beyond  the 
effect  given  it  by  the  statute,  and  is  not  a  substantial  cause  of 
action  against  them  (Bailey  v.  Bancker,  3  Hill,  192). 

In  bringing  an  action  thus  against  the  individual  partners,  the 
complaint  should  set  forth  such  facts  as  are  sufiicient  to  show  the 
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original  cause  of  action  against  the  association,  in  addition  to 
fliose  made  necessary  by  the  act,  showing  the  attempt  and  failure 
to  collect  the  demand,  by  judgment  and  execution,  out  of  the 
property  of  the  association. 

In  the  case  at  bar  it  would  seem  that  the  pleader  proceeded 
upon  the  idea  that  a  recovery  was  to  be  had  upon  the  judgment 
against  the  association.  This  demand  of  judgment  is  for  the 
amount  of  that  judgment,  damages,  and  costs.  The  Defendants' 
counsel  claim  that,  the  complaint  being  upon  the  judgment,  the 
action  cannot  be  sustained. 

If  the  pleader,  in  setting  forth  his  cause  of  action,  does,  in  fact, 
show  a  good  cause  of  action,  although  not  the  one  intended,  his 
pleading  wiU,  nevertheless,  be  sustained  upon  demurrer  ;  for  it 
is  to  be  measured,  not  by  his  view  of  the  law,  but  by  the  law 
itself.  We  must  look,  then,  into  the  complaint  to  ascertain 
whether  it  sets  forth,  by  proper  allegations,  a  cause  of  action, 
independent  of  the  judgment  against  the  association. 

It  shows  the  Defendants  members  of  the  association,  and, 
besides  the  proceedings  to  judgment  against  the  association,  and 
the  return  of  the  execution  unsatisfied,  alleges  that,  during  the 
time  when  they  were  suqh  members  thereof,  "  the  said  company 
became  indebted  to  the  Plaintiff  for  goods  sold  and  delivered  to 
its  officers  and  agents,  for  its  use  and  benefit,  in  the  sum  of  one 
hmidred  and  sixty-two  dollars  and  fifty-one  cents."  .  This  is  the 
whole  statement  of  facts.     Do  they  constitute  a  cause  of  action  ? 

I  confess  I  am  quite  unable  to  see  a  cause  of  action  in  the 
statement.  The  fact  that  the  company,  in  1857,  became  indebted 
to  the  Plaintiff  in  a  sum  named  for  goods  sold  and  delivered  to 
its  officers  and  agents  for  its  use,  does  not  make  out  a  present 
right  of  action  against  the  company,  without  the  further  fact  of  a 
pr^ent  duty  and  a  breach  of  it.  "  The  breach  of  the  contract," 
says  Chitty,  "  being  obviously  an  essential  part  of  the  cause  of 
action,  must  in  all  cases  be  stated  in  declaration "  (1  Ch.  PL 
365).  This,  in  the  complaint  under  consideration,  is  wholly 
wanting.     It  does  not  even  allege  an  existing  indebtedness. 

In  Allen  v.  Patterson  (3  Seld,  476)  the  complaint  was  as 
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follows :  "  The  Plaintiffs  complain  against  tlie  Defendant  for  that 
the  Defendant  is  indebted  to  the  Plaintiflfe  in  the  sum  of  $371.01, 
for  goods  sold  and  delivered  by  the  PlaintiflFs  to  the  Defendant, 
at  his  request,  on,  &e., .  .  and  the  Plaintiffs  say  that  there  is 
now  due  them  from  the  Defendant  the  sum  of  $371.01,  for  which 
sum  the  Plaintiffs  demand  judgment."  Upon  demurrer  this 
Court  held  the  complaint  good,  Judge  Jewett,  who  delivered 
the  opinion  of  the  Court,  remarking  that  it  contains  every  state- 
ment of  fact  necessary  to  constitute  a  good  indebitatus  count  in 
debt,  according  to  the  mode  of  pleading  before  the  Code.  But  in 
that  case  the  allegation  that  "  there  is  now  due  the  Plaintiffs 
$371.01,"  plainly  expressed  the  fact  that  the  purchase  price  of  the 
goods  had  become  due  and  remained  unpaid;  and  particular 
stress  was  laid  by  the  Court  upon  that  allegation. 

Chitty,  in  speaking  of  the  indebitatus  count  in  debt,  says :  "  The 
indebitatus  count  states  that  the  Defendant,"  &c.,  "  was  indebted 
to  the  Plaintiff  in  a  named  sum  of  money,  '  for  goods  sold,'  and  al- 
though it  has  been  usual  to  conclude  each  count  with  the  allegation 
that  ^  by  reason  of  the  sum  of  money  being  unpaid,  an  action  had 
accrued  to  the  Plaintiffs  to  demand  and  have  the  same  from  the 
Defendant,  being  parcel  of  the  money  above  demanded,'  yet  that 
allegation  is  unnecessary,  and  the  usual  breach  at  the  end  of  the 
declaration  will  suffice"  (1  Ch.  PI.  394,  7th  Am.  ed.).  I  am 
not  aware  of  any  case,  or  any  book  of  forms,  before  or  since  the 
Code,  which  dispenses  with  the  allegation  of  a  breach  of  the 
contract  or  duty  on  which  the  action  is  founded.  Indeed,  when 
the  action  is  founded  upon  the  contract,  obligation,  or  duty  of 
the  Defendant,  the  very  gist  and  essence  of  the  cause  of  action  is 
the  breach  thereof  by  the  Defendant.  Unless  a  breach  is  alleged, 
therefore,  no  cause  of  action  is  shown. 

I  am  unable  to  avoid  the  conclusion  that  the  demurrer  is  well 
taken,  and  that  the  judgment  of  the  Court  below  is  erroneous, 
and  should  be  reversed. 

All  concur,  except  Gbovbb  and  Hunt,  J  J. 

Reversed.  JOEL  TIFFANY, 

State  Reporter. 
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JOHN  W.  MATTICE,  Eespondent  v.  WILLIAM  G.  ALLEN 
AND  Others,  Appellantb. 

Statute  of  Frauds —  Compliance — Part  payment, 

A  parol  contract  is  not  taken  out  of  the  Statute  by  an  agreement  to  apply 
an  existing  debt  between  the  parties,  as  paymeijt  of  the  property  contracted  for. 
There  must  be  some  distmct  act  of  the  parties,  in  affirmance  of  the  contract,  at 
the  time  the  agreement  is  entered  into. 

This  action  was  brought  to  recover  damages  of  the  Defendants 
for  the  breach  of  an  alleged  agreement  made  by  them  with  the 
Plaintiff,  to  purchase  of  him  a  quantity  of  barley  for  a  sum  ex- 
ceeding fifty  dollars.  The  only  question  involved  is  whether  the 
contract  was  valid,  or  whether  it  was  void  by  the  Statute  of 
Frauds.  The  only  groimd  upon  which  it  is  claimed  there  was  a 
compliance  with  the  statute  is,  that  a  part  of  the  purchase-money 
was  paid  upon  the  making  of  the  contract.  The  facts  upon  which 
this  claim  is  based  are,  that  before  the  making  of  the  contract, 
the  Plaintiff  borrowed  of  the  Defendants'  agent  forty  dollars  of 
the  money  of  the  agent,  and  agreed  that,  if  he  thereafter  sold  his 
barley  to  him,  the  money  so  borrowed  should  apply  upon  the 
purchase  price,  and  if  he  did  not  sell  he  would  repay  the  money. 
Several  days  afterward  the  agreement  to  sell  the  barley  was  made 
by  the  Plaintiff  with  this  agent,  and  they  at  the  same  time  agreed, 
verbally,  that  the  forty  dollars  so  borrowed  should  be  applied  as 
payment  upon  the  price. 

The  Defendants'  counsel,  upon  trial  before  the  referee,  moved 
for  a  nonsuit  upon  the  ground,  among  others,  that  the  contract 
was  void  by  the  Statute  of  Frauds,  no  part  of  the  purchase-money 
having  been  paid  at  the  time  of  making  the  contract.  The  motion 
was  denied  by  the  referee,  who  afterward  made  a  report  in  favor 
of  the  Plaintiff,  which  was  affirmed,  upon  appeal,  by  the  Supreme 
Court  sitting  in  the  Seventh  District,  from  which  judgment  the 
Defendant  appealed  to  this  Court. 

A.  P,  Ferris  for  Eespondent. 

B.  Rumsey  for  Appellants. 
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Groveb,  J. — The  precise  question  presented  by  the  Defendants' 
motion  for  a  new  trial  was  decided  against  the  Plaintiff  by  this 
Court,  in  Brabin  v.  Hyde  (32  N.  Y.  519).  In  that  case  the  pur- 
chaser had  a  debt  of  upwards  of  two  hundred  dollars  against  the 
seller,  and  made  a  verbal  contract  to  purchase  from  him  a  mare 
and  colt,  for  one  hundred  and  seventy-five  dollars,  and  to  apply 
the  purchase-money  in  payment  of  the  debt.  This  Court  held 
that  the  agreement  so  to  apply  the  purchase  price  was  not  a  pay- 
ment at  the  time  of  making  the  contract,  within  the  last  clause 
of  §  3,  2  E.  S.  136.  In  the  present  case,  the  Defendants' 
agent,  who  made  the  agreement  to  purchase  of  the  Plaintiff  his 
barley,  had  a  debt  against  him  of  forty  dollars,  and  agreed  at  the 
time  that  this  debt  should  apply  as  payment  upon  the  barley.  It 
is  manifest  that  the  circumstance  of  the  debt  being  due  the  agent, 
instead  of  the  Defendants,  can  make  no  difference,  at  least  favor- 
able to  the  Plaintiff.  The  referee  should  therefore  have  held  that 
the  contract  was  void  by  the  Statute  of  Frauds,  and  on  this  ground 
granted  the  motion  for  a  nonsuit. 

There  was  no  proof  given  subsequent  to  the  denial  of  the 
motion  tending  in  any  respect  to  show  the  contract  valid,  and, 
therefore,  the  Defendants'  exception  to  the  erroneous  ruling 
was  not  obviated.  The  reason  of  the  rule  held  in  Brabin  v. 
Hyde  is,  that  mere  words  will  not  satisfy  the  requirement  of 
the  statute.  That,  in  addition,  some  act  of  the  parties  is  required, 
showing  by  such  act  their  assent  to  the  contract.  The  delivery 
of  the  note  of  a  third  pereon,  or  anything  else  agreed  to  be  re- 
ceived in  payment,  in  whole  or  in  part,  is  such  act  as  is  required. 
When  a  debt  due  the  purchaser  from  the  seller  is  to  apply  as  pay- 
ment, the  delivery  by  the  former  to  the  latter  of  the  evidence 
of  the  debt  for  cancellation,  or  the  delivery  and  acceptance  of  a 
discharge  of  the  debt,  will  constitute  such  act,  and  render  the 
contract  valid. 

The  counsel  for  the  Respondent  insists  that  the  agreement  of 
the  parties  to  apply  the  debt  in  payment  discharges  the  debt,  and 
therefore  it  must  be  regarded  as  a  payment  upon  the  contract, 
and   cites  Davis  v,  Spencer  (24  N.  T.  386)  in  support  of  the 
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position.  It  is  true  that  where  mutual  debts  exist,  an  agree- 
ment by  the  parties  to  apply  the  same  in  satisfaction  of  each 
other  will  operate  as  satisfaction  of  both,  as  held  in  Davis  v, 
Spencer.  But  that  doctrine  has  no  application  to  the  present 
case,  for  the  reason  that  the  statute  makes  void  the  entire  agree- 
ment, when  there  was  nothing  but  mere  words. 

That  is  clearly  the  present  case.     The  judgment  appealed  from 
must  be  reversed,  and  a  new  trial  ordered,  costs  to  abide  event. 

Judgment  accordingly. 

JOEL  TIFFANY, 

State  Reporter. 
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KEINOLD    SCHNEIDER,    Respondent,  v.    BENJ.    B.    M. 
LANE  AND  Others,  Appellants. 

False  Imprisonment —  Corporation   Ordinance — Powers  of  Metropolitan  PoUee 

Board, 

When  the  Defendant  justifies  the  keeping  in  custody  the  Plaintiff  from  even- 
ing until  the  morning,  under  that  rule  of  the  Metropolitan  Police  Board  which 
authorizes  the  detaining  of  persons  charged  with  the  commission  of  felonies 
and  misdemeanors,  he  must  show  that  the  alleged  accusation  was  such  as  is 
denominated  a  felony  or  misdemeanor  by  law.  The  accusation  that  he  had 
violated  an  ordinance  of  the  Common  Council  of  the  city  of  Brooklyn  is  not 
suflScient. 

JT.  B.  Hubbard  for  Appellants. 
J.  W,  Gilbert  for  Kespondent. 

Davies,  Ch.J. — The  Plaintiff  was  arrested  at  about  half-past 
five  o'clock  in  the  afternoon  of  the  21st  day  of  February,  1861, 
by  Jeremiah  Clark,  a  policeman  of  the  city  of  Brooklyn,  for 
riding  his  horse  on  the  sidewalk  on  9th  street,  between  3d  and 
4th  avenues,  in  the  presence  and  view  of  the  oflScer,  and  in 
violation  of  one  of  the  ordinances  adopted  by  the  Common 
Council  of  said  city  of  Brooklyn.  The  Defendant,  Mr.  Lane, 
was  the  captain,  and  the  Defendant,  Dufour,  the  sergeant  of 
the  Metropolitan  Police  force  of  the  district  in  which  such 
arrest  was  made,  and,  as  such,  had  charge  of  the  station-house 
in  said  district.  Clai'k  took  the  Plaintiff  to  the  station-house, 
and  handed  him  over  to  the  custody  of  the  Defendants,  when  he 
was  locked  up  and  detained  until  the  next  morning,  when  he  was 
taken  by  officer  Clark  before  a  magistrate,  and,  upon  a  trial,  he 
was  convicted,  and  paid  his  tine,  and  was  thereupon  discharged. 

The  Plaintiff  brought  this  action  to  recover  damages  for  his 
alleged  false  imprisonment,  and  the  jury  rendered  a  verdict  in  his 
favor,  and  judgment  thereon  was  affirmed  at  the  General  Term. 
The  Defendants  in  their  answer  set  up  the  breach  of  the  city 
ordinance  in  presence  and  view  of  the  officer,  his  arrest  therefor, 
and  commitment  to  them  for  safe-keeping,  and  claim  the  right, 
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as  officers  of  the  Metropolitan  Police  force,  to  detain  him  for 
hearing  before  the  police  magistrate.     The  city  ordinance  was 
produced  and  proved,  and  its  violation  by  the  Plaintiff,  in  the 
presence  and  view  of  the  officer,  was  not  controverted. 
The  provisions  of  the  ordinance  violated  were  in  these  words : 

"  §  11.  No  person  shall  drive,  back,  or  lead  any  horse,  or  cart, 
or  wheel-carriage,  on  the  footpath  or  sidewalk  of  any  street  or 


It  did  not  clearly  appear  what  the  penalty  prescribed  by  the 
ordinance  for  its  violation  was,  and  it  does  not  otherwise  appear 
than  by  the  fact  that  a  fine  was  enforced  for  such  violation,  upon 
the  conviction  of  the  offender.  It  may  safely  be  assumed,  there- 
fore, that  the  penalty  for  the  violation  of  the  ordinance  was  of  a 
pecuniary  character  solely.  If  otherwise,  it  was  incumbent  upon 
the  Defendants  to  have  shown  it. 

It  appeared  from  the  evidence  of  James  II.  Cornwall,  who  was 
at  the  time  the  police  magistrate  in  Brooklyn,  that  the  usual 
hours  during  which  the  police  courts  were  open  for  the  transac- 
tion of  business  at  the  City  Hall  in  that  city  were  from  nine 
o'clock  A.M.  to  four  p.m.  during  each  day.  That  the  witness 
then  resided  within  the  city,  at  No.  101  Clermont  avenue,  and 
Justice  Blatchley,  another  magistrate,  resided  one  mile  and  a  half 
nearer  the  station-house,  where  the  prisoner  was  detained,  than  the 
witness.  The  witness  also  testified  that  he  was  in  the  habit  of 
transacting  business  at  the  different  station-houses.  The  Defend- 
ants put  in  evidence  the  following  rulfes  of  the  Police  Board : 

"  General  Rules,  §  16.  All  persons  who  shall  be  arrested  during 
the  time  the  police  courts  are  directed  to  be  kept  open  shall  be 
taken  immediately  to  the  police  court  in  the  police  district  to 
which  the  policeman  who  may  make  the  arrest  may  be  attached, 
and  all  persons  arrested  at  any  other  time  shall  be  conveyed  in 
like  manner  to  the  police  station-house  of  the  policeman  who  may 
make  the  arrest. 

"  §  28.  When  a  person  accused  of  having  committed  a  felony, 
or  misdemeanor,  is  brought  to  the  station-house,  when  the  police 
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courts  are  not  open,  the  oflScer  on  duty,  to  whom  the  complaint  is 
made,  is  only  to  ascertain  from  the  person  preferring  it  that  the 
act  charged  is  a  felony,  or  other  offence  for  which  a  person  can 
lawfully  be  detained,  and  that  there  is  reasonable  ground  for  the 
complaint  against  the  party  accused.  He  will  then  enter  the  name 
of  the  prisoner  on  the  blotter,  and  cause  him  to  be  detained  in  the 
station-house  until  the  next  morning.  He  will  also  enter  the  name 
and  address  of  the  complainant  and  witnesses  on  the  blotter,  and 
take  the  necessary  measures  to  insure  their  appearance  before  the 
magistrate  in  the  morning. — Note  to  the  rule :  Captains,  sergeants, 
policemen,  or  doormen,  are  not  authorized  by  law  to  discharge 
any  prisoner  from  custody. 

"  §  86.  The  captain  in  each  precinct  shall  have  the  general 
charge  and  inspection  of  the  police  station-house  and  precinct  to 
which  he  is  detailed,  and  the  sergeants  who  are  in  their  regular 
order  to  have  charge  of  the  same  will  be  held  responsible  for  the 
cleanliness,  general  condition,  and  good  order  of  said  station-house 
and  precinct. 

"  §  98.  He  shall  cause  to  be  entered  in  a  book,  to  be  kept  at  the 
station-house,  the  name  at  full  length  of  every  person  detained  by 
him,  the  time  of  his  arrest,  the  offence  with  which  he  may  be 
charged,  the  name  and  residence  of  the  complainant,  and  the  name 
of  the  officer  or  policeman  who  arrested  said  person." 

It  was  in  pursuance  of  the  authority  conferred  upon  the  De- 
fendants by  these  regulations  that  they  sought  to  justify  the  deten- 
tion and  imprisonment  of  the  Plaintiff.  When  the  evidence  closed, 
the  Judge  instructed  the  jury  that  the  imprisonment  of  the  Plain- 
tiff was  without  legal  authority,  and  the  only  question  for  them 
to  determine  was  the  amount  of  damages  the  Plaintiff  should 
recover  for  the  detention. 

To  this  charge  and  instruction  the  Defendants'  counsel  excepted. 
There  was  another  exception  to  the  refusal  of  the  Judge  to  charge 
as  requested,  and  to  a  further  charge  made  by  him ;  but,  in  the 
view  I  take  of  this  case,  such  exceptions  need  not  be  considered. 
If  I  am  correct  in  the  result  at  which  I  have  aiTived,  in  consider- 
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ing  the  exceptions  already  referred  to,  such  result  is  decisive  of 
the  case  at  bar. 

No  question  is  made  as  to  the  power  of  the  Metropolitan  Police 
Board  to  make  and  ordain  the  regulations  already  referred  to  and 
quoted. 

By  the  28th  section,  a  person  accused  of  a  felony,  or  misde- 
meanor, when  the  police  courts  are  not  open,  is  to  be  brought 
before  the  captain  of  the  police,  and,  if  he  is  satisfied  that  there  is 
reasonable  ground  for  the  complaint,  he  may  cause  the  party  ac- 
cused to  be  detained  until  the  next  morning,  and  it  would  be  the 
duty  of  the  sergeant  of  the  police,  having  charge  of  the  police 
station,  to  obey  such  order,  and  detain  the  party  accordingly. 

But  it  is  to  be  observed  that  this  authority  is  conferred  only  in 
the  event  that  the  party  accused  is  charged  with  a  felony  or  mis- 
demeanor, and  the  captain  shall  be  satisfied,  upon  inquiry,  that 
there  is  reasonable  ground  for  the  charge.  In  no  other  event  or 
contingency  is  the  authority  or  detention  to  be  exercised,  Now, 
there  is  not  a  scintilla  of  evidence  in  this  case  that  the  Plaintiff* 
had  committed  a  felony  or  a  misdemeanor,  or  that  he  was  charged 
with  having  committed  either.  It  appears  the  charge  was  that, 
in  the  presence  and  view  of  the  complainant,  Clark,  he  had  vio- 
lated an  ordinance  of  the  Common  Council  of  Brooklyn,  by 
riding  his  horse  upon  or  across  a  sidewalk  in  that  city.  It 
nowhere  appears,  and  we  are  not  at  liberty  to  assume,  that  this  act 
was  either  a  felony  or  misdemeanor.  If  it  had  been,  it  was  essen- 
tial to  the  Defendants  to  have  availed  themselves  of  the  immunity 
and  protection  afforded  by  these  regulations  of  the  Metropolitan 
Police  Board,  and  to  have  shown  that  the  charge  made  against  the 
Plaintiff  was  a  felony  or  misdemeanor.  They  had  no  legal  right 
or  authority  to  detain  the  Plaintiff  in  the  station-house  upon  any 
of  the  charges  or  complaints. 

The  charge  of  the  Judge  at  the  trial  was  clearly  correct,  and 
the  judgment  should  be  affirmed,  with  costs. 

Judgment  accordingly. 

JOEL  TIFFANY, 
State  Eeporter. 
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JOHN  OWEN  AND  GEORGE  F.  BELLOWS,  Respondents,  v. 
JANE  F.  CAWLEY,  Appellant. 

Married  Woman — Equitable  lien — Evidence — Admissions  of  Agent 

Under  the  laws  of  the  State,  conferring  upon  married  women  the  rights  and 
powers  of  femes-sole  in  respect  to  their  separate  estate,  they  are  liable  to  fulfil 
their  contracts  in  the  management  of  such  separate  interests. 

A  married  woman  employing  an  attorney  in  relation  to  her  separate  interest, 
is  liable  to  pay  the  usual  fees,  the  same  as  otlier  parties. 

Appeal  from  the  Supreme  Court.  The  action  was  for  profes- 
sional services  rendered  to  a  married  woman,  for  the  benefit  of 
her  separate  estate ;  and  the  relief  sought  was,  tliat  the  same  be 
declared  an  equitable  lien  on  such  separate  estate,  and  that  so 
much  thereof  as  might  be  necessary  be  appropriated  to  the  satis- 
faction of  the  claim. 

On  the  first  hearing,  before  Judge  Mitchell,  on  the  report  of 
a  referee,  judgment  was  rendered  for  the  Plaintifls  for  a  greater 
amount  than  on  the  last  trial.  That  judgment  was  reversed  at 
the  General  Term,  for  the  reasons  appearing  in  the  report  of  the 
case  (36  Barb.  52). 

The  order  of  reversal  procured  on  that  occasion,  provided  that 
the  evidence  taken  on  the  first  trial  should  stand  as  evidence  on 
the  new  trial,  and  that  either  party  should  be  at  liberty  to  add 
such  further  evidence  as  they  might  be  advised.  Neither  party 
appealed  from  this  order,  and,  so  far  as  appears,  it  was  mutually 
acquiesced  in,  and  acted  upon  by  both. 

On  the  last  hearing,  before  the  same  referee,  judgment  was  re- 
covered by  the  Plaintifl^s,  pursuant  to  the  prayer  of  the  complaint, 
the  amount  of  the  lien  charged  on  the  Defendant's  estate  being 
adjudged  to  be  $61.25,  with  interest  from  the  80th  of  May,  1859, 
and  costs. 

The  Defendant  appealed  to  the  General  Term  of  the  Supreme 
Court  in  the  First  District,  and  the  judgment  was  unanimously 
affirmed,  the  opinion  of  the  Court  being  delivered  by  Mr.  Justice 
Sutherland. 
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The  following  facts  were  expressly  admitted  in  the  verified 
pleadings,  as  amended : 

1.  That  the  Plaintiffs  were  attorneys  and  counsellors,  in  part- 
nership in  the  city  of  New  York. 

2.  That  the  Appellant,  Jane  F.  Cawley,  was  the  wife  of  the 
Defendant,  Samuel  B.  Cawley. 

3.  That  she  was  possessed  in  her  own  right,  separate  from  her 
husband,  of  a  large  amount  of  real  and  personal  property  in  this 
State,  including  a  house  and  lot  in  Queens  county,  and  a  store  of 
goods  in  New  York,  in  which  she  had  conducted  the  ship  chan- 
dlery business  from  a  period  before  the  first  of  January,  1858, 
down  to  the  commencement  of  the  suit ;  and  that  in  the  course 
thereof,  in  the  years  1858  and  1859,  and  prior  to  the  commence- 
ment of  this  action,  she  had  various  sums  due  and  owing  to  her 
by  yarioas  individuals,  ships,  and  vessels. 

i.  That  during  these  periods,  and  previous  thereto,  her  husband 
earned  on  the  business  as  her  agent,  and  as  such  managed  and 
conducted  the  same  in  all  its  details. 

The  complaint  also  alleged  the  professional  services  and  dis- 
bursements of  the  Plaintiffs,  at  her  request  and  that  of  her  agent, 
the  amount  due  therefor,  and  the  fact  that  such  services  were 
rendered  and  such  disbursements  made  on  the  credit  and  for  the 
benefit  of  her  separate  estate.  These  allegations  were  put  in  issue 
by  the  answer. 

The  referee  found,  among  other  things,  as  matter  of  fact,  that 
all  the  services  alleged  were  rendered,  and  that  all  the  facts  stated 
in  the  complaint  were  true,  with  certain  exceptions  as  to  amounts^ 
&c,  not  material  to  be  stated.  He  found,  as  matter  of  fact,  that 
all  the  services  embraced  in  the  amount  he  allowed  were  ren- 
dered for  the  benefit  of  Mrs.  Cawley  and  her  separate  estate;-, 
that  she  employed  the  Plaintiffs  to  render  them,  through  the 
agency  of  her  husband,  to  whom  she  had  intrusted  the  whole- 
management  of  the  business  of  her  separate  estate,  having  full! 
confidence  in  his  ability  to  act  for  her,  and  not  restricting  his^ 
authority  in  any  way,  but  requssting  him  "to  let  law  alone^  i^ 
pomble^  and  to  do  a  cash  business."    This  request  was^  not.  mado^ 
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known  to  the  Plaintiffs.  The  prosecution  of  each  of  the  actions 
and  proceedings  was  expedient,  and  there  was  no  prospect  that  the 
demands  would  be  collected  without  suit. 

The  Defendant  attempted  to  establish  a  special  agreement  that 
no  compensation  should  be  made  for  services  which  did  not  result 
in  collecting  the  money  ;  but  the  referee  found,  as  matter  of  fact, 
that  no  such  agreement  was  made. 

A  question  was  raised  whether  some  of  the  proceedings,  which 
were  taken  in  the  names  of  nominal  assignees  of  the  Appellant, 
for  particular  reasons  disclosed  by  the  evidence,  were  not  really 
for  the  benefit  of  such  assignees ;  but  the  referee  found,  as  matter 
of  fact,  that  they  were  so  taken  for  the  benefit  of  Mrs.  Cawley 
and  of  her  separate  estate,  and  by  the  direction  of  the  husband,  as 
her  agent. 

He  also  found  that  each  of  the  claims  prosecuted  by  the  Plain- 
tiffs arose  out  of  sales  by  her  husband,  as  her  agent,  of  goods  be- 
longing to  her  separate  estate,  except  in  a  single  instance.  In 
that  case  the  claim  was  for  goods  sold  by  J.  C.  Sleight  &  Co.,  the 
previous  proprietors  of  the  store,  and  which,  with  other  goods 
and  demands,  had  been  absolutely  assigned  to  her,  in  payment  of 
a  debt  for  advances  from  her  separate  estate. 

The  Defendant  attempted  to  prove  a  subsequent  agreement  be- 
tween Sleight  and  his  creditors,  for  the  purpose  of  showing  that 
the  transfer  to  her  was  only  colorable ;  but  the  referee  found  that 
such  agreement  was  not  satisfactorily  proved. 

In  the  course  of  the  trial  several  questions  arose  as  to  the  ad- 
mission of  evidence ;  and  exceptions  were  also  taken  to  the  re- 
fusal of  the  referee  to  dismiss  the  complaint,  and  to  his  ultimate 
conclusions  of  law  upon  the  facts  as  found. 

D.  McMahon  for  Appellant. 

Thomas  O.  Shearman  for  Respondents. 

PoETER,  J. — The  principal  question  in  this  case  arises  under  the 
statutes  of  1848  and  1849,  in  relation  to  the  property  of  married 
women.  The  primary  purpose  of  these  acts  was  to  enable  every 
feme  covert  to  hold  property  in  her  own  right,  without  the  inter- 
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vention  of  trusts  or  marriage  settlements.  It  was  neither  their 
design  nor  eflFect  to  place  such  property  beyond  the  reach  of  all 
remedial  process,  nor  to  secure  to  the  wife  a  mere  dormant  and 
barren  title,  with  none  of  the  usual  incidents  of  the  jus  dispo- 
nendi.  Under  their  operation  she  succeeded  to  the  right  which  a 
trustee  could  have  exercised  under  the  old  law,  to  protect  the  in- 
terest thus  vested  by  all  the  usual  agencies,  and  to  enforce  and 
defend  her  claims  in  the  tribunals  of  law  and  equity.  While  her 
antecedent  disabilities  arising  from  the  conjugal  relation  were  not 
wholly  removed,  they  were  necessarily  so  far  modified  as  to  secure 
her  in  the  beneficial  enjoyment  of  the  new  interests  she  was 
permitted  by  law  to  acquire  (Yale  v,  Dederer,  18  New  York, 
272, 278 ;  22  id.  451 ;  Buckley  v.  Wells,  33  id.  522).  She  was 
still  left  without  capacity  to  bind  herself  personally  by  a  naked 
promise,  note,  or  bond ;  but  she  could  exercise  the  right  of  an 
owner,  by  subjecting  her  separate  estate  to  charges  in  equity  for 
services  rendered,  at  her  request,  for  the  benefit  of  such  estate ; 
Of  she  could  dedicate  it  to  other  purposes  if  she  chose  to  exercise 
her  intention  by  a  formal  and  deliberate  pledge.  The  mere  fact, 
however,  that  she  was  the  owner  of  a  separate  estate  did  not 
affix  to  it,  under  these  acts,  a  liability  in  equity  in  respect  to  her 
engagements  at  large.  Such  a  lien  could  only  be  deduced  from 
an  express  or  implied  agreement  to  that  effect  on  her  part,  or 
from  some  equivalent  obligation  resulting  from  her  acts  by  opera- 
tion of  law.  Where  services  are  rendered  for  a  married  woman 
by  her  procurement,  on  the  credit  and  for  the  benefit  of  her 
separate  estate,  there  is  an  implied  agreement  and  obligation, 
springing  from  the  nature  of  the  consideration,  which  the  Courts 
will  enforce  by  charging  the  amount  on  her  property  as  an 
equitable  lien  (18  New  York,  276,  282,  284;  22  id.  460). 
Where  a  charge  is  created  by  her  own  express  agreement,  though 
for  a  purpose  not  beneficial  to  her  separate  estate,  or  even  for  the 
wle  benefit  of  her  husband,  she  is  bound  in  equity  by  the  obliga^ 
tion  which  she  thus  deliberately  chooses  to  assume  (18  New  York, 
276,  283 ;  22  id.  451). 

It  was  at  one  time  a  mooted  question  in  the  Courts  whether, 
18 
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under  the  statute  above  referred  to,  and  prior  to  the  act  of  1860, 
the  common  law  disabilities  of  the  wife  were  so  far  modified  as  to 
permit  her  to  manage  her  estate,  through  the  intervention  of 
agents  and  employees  ;  but  it  is  now  entirely  settled  that  she  ac- 
quired, in  this  respect,  the  usual  rights  incident  to  absolute 
ownership,  and  that  she  could  avail  herself  of  any  agency,  even 
that  of  her  husband,  with  the  same  effect  as  if  they  were  not 
united  in  marriage  (Knapp  v.  Smith,  27  New  York,  277,  280; 
Buckley  v.  Wells,  33  id.  518,  532  ;  Smith  v.  Sweeney,  35  id.  294, 
295 ;  Draper  v.  Stouvenal,  35  id.  513 ;  Abbey  v.  Deyo,  44 
Barbour,  382). 

In  this  case  the  referee  finds,  as  matter  of  fact,  that  the  Plain- 
tiffs were  employed  by  the  Appellant,  through  her  authorized 
agent,  to  whom  she  had  entrusted  the  entire  management  of  lier 
business  and  estate.  She  was  as  effectually  bound  by  the  act  done 
in  her  name  as  if  she  had  personally  engaged  the  professional  ser- 
vices of  the  Kespondents.  She  accredited  her  husband  to  the  pub- 
lic as  her  general  agent  in  all  that  pertained  to  her  business ;  and, 
as  the  Plaintiffs  had  no  notice  of  any  private  restrictions  upon  his 
authority,  the  fact  that  any  such  were  given  would  have  been  un- 
availing, even  if  she  had  succeeded  in  proving  it  (Wademan's 
Bank,  11  Wendell,  87;  Johnson  v.  Jones,  4  Barbour,  369, 
373). 

It  is  also  found,  as  matter  of  fact,  that  all  the  services  in  ques- 
tion were  rendered  for  Mrs.  Cawley  and  for  the  benefit  of  her 
separate  estate.  Her  coimsel  insists  that  such  of  them  as  apper- 
tain to  suits  in  which  tliere  was  a  failure  to  collect  the  amount 
of  the  claims,  should  not  be  deemed  beneficial  in  their  character. 
No  such  distinction  can  be  maintained.  The  rule  of  equity  un- 
der which  the  estate  of  a  married  woman  is  subject  to  a  charge, 
in  respect  to  services  rendered  for  its  benefit,  has  reference  to  the 
subject-matter  and  nature  of  such  services,  and  not  to  the  contin- 
gent and  ultimate  gain  or  loss  of  the  party  procuring  them.  A 
builder  who,  at  the  request  of  a  feme  covert,  erects  a  dwelling  on 
her  land,  performs  a  service  for  the  benefit  of  her  estate,  within 
the  meaning  of  the  rule ;  and  its  nature  would  not  be  changed 
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though  the  edifice  should  afterward  be  destroyed  by  fire.  An 
employee  who  tills  her  land  for  hire,  has  an  equitable  claim  to 
compensation ;  and,  if  he  discharges  his  duty  faithfully,  he  has 
a  remedy  for  his  wages,  though  her  fields  should  prove  unproduc- 
tive. In  this  case  the  claims  in  question  formed  a  part  of  the 
separate  estate,  and  the  services  were  for  its  direct  and  immediate 
benefit  (Dillaye  v.  Parks,  31  Barbour,  132).  The  Appellant  pre- 
ferred not  to  prosecute  the  suits  in  person ;  and  the  attorneys  who 
conducted  them  in  her  behalf,  having  served  her  with  suitable 
skill  and  fidelity,  are  not  responsible  for  any  defects  in  her  proof, 
or  for  the  inability  of  her  debtors  to  respond  to  their  obligations. 
It  follows  from  these  views  that,  on  the  principal  questions  in- 
volved in  the  case,  the  referee  was  right  in  his  conclusions. 

The  Plaintiffs  were  properly  allowed  to  prove  the  admissions 
of  the  Appellant  on  the  previous  hearing.  They  constituted  a 
portion  of  the  evidence  which,  under  the  order  entered  at  the 
Greneral  Term,  either  party  was  entitled  to  read ;  and  this  right 
was  exercised  on  the  second  trial  by  both.  Where  an  unqualified 
admission  is  made  in  a  pending  cause,  whether  by  stipulation  of 
tlie  attorney,  or  as  matter  of  proof  on  the  hearing,  it  cannot  be 
retracted  on  a  subsequent  trial,  imless  by  leave  of  Court.  Its 
cause  for  granting  such  leave  was  shown,  and  there  was  no  allegation 
of  mistake,  imposition,  or  surprise  (People  v.  Rathbun,  21  Wen- 
dell, 543,  544 ;  Elton  v,  Larkins,  24  Eng.  Comm.  Law,  372 ;  Doe  v. 
Bird,  32  id.  416 ;  Langley  v.  Earl  of  Oxford,  1  Meeson  &  Welsby, 
508). 

It  is  claimed,  in  behalf  of  the  Appellant,  that  the  referee  should 
not  have  permitted  the  reading,  on  the  new  trial,  of  the  evidence 
on  the  former  hearing,  as  provided  in  the  order  of  reversal.  We 
see  no  reason  why  the  parties  are  not  concluded  by  that  order,  in 
which  both  of  them  seem  to  have  acquiesced.  No  appeal  from  it 
has  ever  been  taken,  no  motion  was  made  to  modify  it,  and  both 
parties  have  acted  under  it  (Vail  v.  Remsen,  7  Paige,  207).  It 
was  read  in  evidence  without  objection,  and  no  question  in  regard 
to  it  was  raised  before  the  referee.  Portions  of  the  proof  intro- 
duced under  it  were  objected  to,  on  other  and  specific  grounds; 
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but  the  position  now  taken,  that  the  whole  was  inadmissible,  was 
not  even  suggested  on  the  trial.  Upon  the  facts  disclosed  by  the 
case,  we  do  not  think  the  objection  tenable ;  but,  if  it  had  been 
well  founded,  it  would  be  too  late  to  raise  it  on  appeal  (Newton 
V.  Harris,  2  Selden,  345;  Judd  v.  O'Brien,  21  New  York,  190). 

In  the  course  of  the  trial  objections  were  taken  to  the  proof  of 
the  acts  and  declarations  of  the  Defendant's  agent,  in  relation 
to  the  legal  proceedings  conducted  by  the  Plaintiffs.  They  con- 
stituted a  part  of  the  res  gestae ;  and  as  his  agency  was  conceded, 
they  were  admissible  as  acts  and  declarations  of  his  principal 
(McCotter  v.  Hooker,  4  Selden,  503 ;  Fleming  v.  Smith,  44  Bar- 
bour, 554).  Other  grounds  of  error  are  alleged,  but  they  seem  to 
us  plainly  untenable. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  J. — The  cause  of  action  in  this  case  is  the  services  of 
the  Plaintiffs  as  attorneys  and  counsellors-at-law,  performed,  as  is 
alleged,  for  the  Defendant,  Jane  F.  Cawley,  who  is  the  wife  of  the 
other  Defendant,  and  for  the  benefit  of  her  estate. 

It  appears  from  the  findings  of  the  referee  that  the  Plaintifis 
(upon  the  retainer  of  Samuel  B.  Cawley,  the  husband,  to  whom 
his  wife,  Jane  F.  Cawley,  had  entrusted  the  management  of  the 
business  of  her  separate  estate),  in  the  years  1858  and  1859,  ren- 
dered services  in  the  bringing  of  suits  and  other  proceedings  for 
the  collection  of  demands  belonging  to  such  separate  estate,  which 
services  the  referee  found,  as  matter  of  fact,  were  rendered  for  the 
benefit  of  said  Jane  F.  Cawley  and  of  her  separate  estate ;  where- 
upon he  ordered  judgment  for  the  balance  which  remained  due 
therefor. 

It  is  contended,  on  the  part  of  the  Defendant,  that  inasmuch  as 
she  was  engaged  in  business  as  a  sole  trader,  and  the  demands,  or 
most  of  them,  which  the  Plaintiffs  were  employed  to  collect,  arose 
from  sales  of  property  in  such  business,  her  separate  estate  was  not 
liable  to  be  charged  for  the  Plaintiffs'  services,  because,  before  the 
act  of  1860,  she  could  make  no  valid  contract  as  such  sole  trader. 

The  question  of  her  power  to  contract  as  a  sole  trader  is  not 
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involved  in  tliis  case.  The  demands  having  been  either  assigned 
to  her,  or  having  arisen  from  sale^  of  her  property,  clearly  be- 
longed to  her  separate  estate  (Knapp  v.  Smith,  27  N.  T.  E.  277) ; 
and  she  could  maintain  suits  thereon  in  her  own  name  (Code, 
1 144).  For  the  beginning  of  such  suits  she  could  inform  her 
husband  to  employ  an  attorney  (Buckley  v.  Wells,  33  N.  Y.  K. 
518 ;  Knapp  v.  Smith,  supra),  and  the  referee  was  right  in  hold- 
ing that  the  services  were  performed  for  the  benefit  of  her  sep- 
arate estate,  without  reference  to  the  question  whether  the  suits 
were  or  were  not  successful.  This  latter  circumstance  is  not  to 
determine  whether  the  services  were  for  the  benefit  of  the  estate. 
If  the  service  was  rendered  on  'behalf  of  the  estate,  for  the  pur- 
pose of  benefiting  it,  that  is  a  sufficient  compliance  with  the 
requirement  of  the  law  in  that  respect. 

The  evidence  of  the  acts  and  the  declarations  of  the  husband, 
in  the  employment  of  the  Plaintiffs  to  perform  the  services,  were 
admissible,  his  agency  having  been  admitted  by  the  Plaintiffs,  and 
ako  shown  by  independent  evidence.  They  were  admitted  only 
for  the  purpose  of  showing  the  nature  of  the  service  which  he 
employed  the  Plaintiffs  to  render  on  Mrs.  Cawley's  behalf. 

The  Defendant  had  no  right  to  withdraw  any  admissions  made 
upon  the  former  trial,  for  the  reason  that  the  order  for  a  new  trial 
obtained  by  her,  and  under  which  she  proceeded  to  this  trial, 
directed  that  the  evidence  taken  on  the  former  trial  should  stand 
as  evidence  on  the  new  trial. 

The  new  trial  was  properly  before  the  same  referee,  as  the  order 
of  reference  was  not  vacated,  and  no  objection  thereto  was  made 
at  or  before  the  trial. 

I  discover  no  error  in  the  judgment,  and  am  of  the  opinion  that 
it  should  be  affirmed,  with  costs. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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ALEXANDER  E.  ORR  v.  THE  CITY  OF  BROOKLYN. 

New  Yorkj  County  o/y — Boundary — Jurisdiction. 

The  waters  of  the  Atlantic  Basin,  on  the  Brooklyn  side  of  East  River,  are 
within  the  county  of  New  York,  and  the  city  of  Brooklyn  is  not  liable  for  the 
destruction  by  a  mob  of  a  floating  elevator  within  such  basin. 

This  is  an  action  founded  on  the  statute  of  this  State,  passed 
April  13,  1855,  by  which  compensation  was  given  to  parties 
whose  property  was  destroyed  by  mobs  or  riots  by  an  action 
against  the  city  or  county  in  which  the  property  was  situated. 
The  action  was  against  the  city  of  Brooklyn,  and  the  complaint 
alleged  tlie  destruction  of  the  Plaintiff's  floating  elevator,  with  its 
machinery,  on  the  night  of  July  15,  1863,  and  that  the  elevator, 
at  the  time  of  its  destruction,  was  in  the  Atlantic  basin,  in  the 
Twelfth  Ward  of  the  city  of  Brooklyn.  The  question  presented 
is,  whether  the  locus  in  quo  of  the  elevator,  at  the  time  of  its 
destruction,  was  within  the  boundaries  of  the  county  of  Kings, 
of  which  county  the  city  of  Brooklyn  was  a  portion.  Under  the 
charge  of  the  Judge  at  the  Circuit,  the  jury  found  a  verdict  for 
the  Plaintiff  for  the  value  of  the  property  destroyed,  the  Judge 
deciding  the  locality  to  be  within  the  county  of  Kings. 

The  General  Term  of  the  Second  District  afiirmed  the  judg- 
ment upon  this  verdict,  and  the  Defendant  now  appeals  to  this 
Court.     The  facts  are  fully  stated  in  the  opinion  of  the  Court. 

Alexander  MoCice  for  the  Appellants. 
C.  Van  Sanfoord  for  the  Respondent. 

Hunt,  J. — At  the  time  of  its  destruction  the  elevator  was  lying 
in  the  Atlantic  basin.  This  basin  is  on  the  Brooklyn  side  of  the 
East  River,  which  separates  the  city  and  county  of  New  York 
from  the  county  of  Kings  and  from  the  city  of  Brooklyn,  which 
forms  a  portion  of  the  latter  county. 
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The  East  Kiver  is  an  arm  of  the  sea,  forming  the  westerly  end 
of  Long  Island  Sound,  and  connecting  with  New  York  bay  and 
the  Atlantic  Ocean. 

This  basin  is  bonnded  on  three  sides  by  land,  and  on  the  fourth 
side  is  separated  from  the  East  Eiver  by  piers,  except  for  a  space 
of  about  two  hundred  feet,  which  may  be  called  the  outlet  or 
inlet  of  the  basin. 

The  exterior  lines  of  these  piere  extend  along  the  bulkhead 
line,  or  permanent  water  line,  as  fixed  by  the  act  of  May  26th, 
1841,  hereafter  referred  to. 

The  elevator  laid  inside  of  this  bulkhead  line,  and  inside  of  the 
line  of  Ferris  street,  in  the  said  act  also  referred  to.  There  are 
warehouses  on  these  piers  around  the  basin,  on  which  the  city 
of  Brooklyn  collects  taxes.  The  evidence  showed  that  the 
place  where  the  elevator  lay  was  below  the  original  low-water 
mark  on  the  shore  of  the  East  Eiver,  having  an  original  depth  of 
two  or  three  feet,  and  was  in  water  then  of  the  depth  of  eighteen 
feet,  the  additional  depth  being  caused  by  dredging.  It  also 
appeared  that  it  was  upon  the  tide-waters  of  the  East  River. 

By  the  3d  Rev.  Stat.,  p.  2  (1st  edition),  the  county  of  Kings  is 
bounded  "  northerly  by  the  county  of  New  York."  By  the  same 
statute  the  county  of  New  York,  after  giving  previous  courses,  is 
bounded  as  follows :  "  then  to  cross  over  to  Nassau,  or  Long 
Island,  to  low-water  mark  there ;  .  .  .  then  along  Nassau, 
or  Long  Island  shore,  at  low-water  mark,  to  the  south  side  of  the 
Eed  Hook."  The  county  of  New  York  was  described  in  the 
statute  of  1788  as  commencing  "  at  Spuyten  Duy  vel  Creek,  where 
the  same  empties  itself  into  the  Hudson  River,  on  the  Westchester 
side  thereof,  at  low-water  mark,  wherever  the  same  now  is,  or 
hereafter  may  be,  and  so  running  along  said  creek  at  low-water 
mark,  as  aforesaid ;  .  .  .  thence  to  cross  to  Nassau  Island  to 
low-water  mark  there,  as  aforesaid  ;  .  .  .  thence  along  Nas- 
sau Island  shore  at  low-water  mark,  as  aforesaid,  unto  the  south 
side  of  the  Red  Hook." 

The  Red  Hook  is  westerly  of  the  Atlantic  basin  and  docks. 

The  elevator,  when  destroyed,  was  lying  inside  of  the  piers 
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erected  by  the  owners  of  adjacent  water  lands,  under  the  acts  of 
May  25,  1836  (ch.  484),  and  of  May  26,  1841  (ch.  268). 

These  acts  authorized  the  then  owners  of  land  under  water  to 
erect  and  maintain  wharves,  warehouses,  and  piers  on  the  land 
under  water,  in  front  of  their  lands,  within  certain  limits  men- 
tioned, and  of  which  Partition  and  Ferris  streets  formed  the 
western  and  northern  boundary,  and  certain  streets  named  the 
other  boundaries. 

By  the  first  of  said  acts  three  commissioners  were  designated, 
whose  duty  it  was  made  to  determine  a  permanent  line  of  bulk- 
head in  the  East  River,  which  might  be  erected  without  injuring 
the  navigation  of  the  river,  and  that  no  bulkhead  should  be 
extended  into  the  river  beyond  said  point.  The  efiect  of  these 
acts  is  merely  this:  certain  privileges  are  gratuitously  allowed 
to  the  owners  of  adjacent  water  lands,  and  means  are  adopted  to 
establish  a  permanent  line,  beyond  or  outside  of  which  it  shall 
not  be  permitted  to  erect  any  structures.  These  acts  are  designed 
to  regulate  that  subject  simply,  and  do  not  profess  to  affect  the 
question  of  boundary  or  jurisdiction.  In  my  judgment  they  do 
not  affect  it. 

Nor  in  my  view  of  the  case  is  the  difference  in  the  language 
of  the  statutes  giving  the  boundaries  of  the  county  of  New  York 
important  in  the  present  case.  The  Revised  Statutes  (sup.)  speak 
of  low-water  mark  on  Long  Island  as  the  boundary  of  the 
county,  while  the  statute  of  1788  (sup.)  gives  the  starting-point 
at  low-water  mark  on  Spuyten  Duyvel  Creek,  wherever  the  same 
now  is,  or  hereafter  may  be,  and  speaks  of  the  low- water  mark 
"  as  aforesaid,"  on  the  Long  Island  shore.  This  case  is  not 
affected  by  this  difference,  as  will  be  seen. 

It  is  conceded  that  the  place  where  this  elevator  laid  when  she 
was  destroyed  was  below  the  original  low-water  mark,  and  was 
then  upon  the  tide  waters  of  the  East  River,  at  the  depth  of 
eighteen  feet.  The  county  of  Kings  extended,  by  statute,  only  to 
the  low- water  mark  of  this  river.  What,  then,  are  the  facts  or  the 
principles  upon  or  by  virtue  of  which  it  is  claimed  that  the  ele- 
vator was  nevertheless  within  the  county  of  Kings  ? 
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It  is  said  that  the  descriptive  words,  "  Along  the  Long  Island 
shore  at  low-water  mark  "  to  Ked  Hook,  excludes  from  New  York, 
and  includes  in  Kings,  all  creeks,  or  tidal  basins,  or  whatever 
else  is  on  the  Long  Island  side  of  the  shore  line.  Assuming  this 
to  be  true,  how  does  it  affect  a  case  like  the  present,  where  the 
locus  is  conceded  to  be  below  or  outside  of  the  shore  line,  and 
where  there  is  no  creek  or  natural  basin  ? 

At  this  time,  and  always,  so  fai*  as  the  proof  indicates,  the  spot 
where  the  elevator  laid  was  under  water. 

It  was  naturally  three  feet  below  water  mark,  and  is  now,  by 
dredging,  eighteen  feet  below  water  mark,  and  is  a  part  of  the 
original  open  river,  as  distinguished  from  a  creek  or  estuary. 

If  the  evidence  had  sustained  the  idea  that  this  spot  was  origi- 
nally above  low-water  mark,  and  had  now  become  below  it,  either 
by  natural  or  artificial  means,  or  that  it  was  a  portion  of  a  creek 
or  estuary,  the  argument  would  have  been  a  strong  one.  The 
facts  do  not  warrant  such  a  claim. 

The  case  of  Luke  v.  The  City  of  Brooklyn  (43  Barb.  54),  and 
affirmed  in  this  Court  in  1865,  is  cited  by  the  Kespondent.  Like 
the  present,  that  was  an  action  to  recover  damages  for  the 
destruction  of  an  elevator  by  a  mob  or  riot.  The  elevator  stood 
npon  a  pier  built  into  the  Atlantic  basin,  which  was  connected 
with  a  pier  outside  of  it,  and  connected  also  with  the  wharf  on 
the  shore.  The  point  at  which  it  stood  was  originally  some  feet 
below  water  mark,  and  was  made  still  deeper  in  the  water  by 
dredging. 

The  Court  held  the  Defendant  liable,  and  upon  the  question  of 
location  Eay  :  "  Low-water  mark  is  claimed  by  the  Defendant  to 
be  the  dividing-line  between  the  cities  of  New  York  and  Brook- 
lyn. But  we  think  it  is  low-water  mark,  for  all  the  purposes  of 
this  action,  as  the  water  flows  after  the  land  is  reclaimed  from  the 
river  or  bay  by  the  erection  of  wharves  and  piers,  and  the  filling  in 
from  the  shore  for  that  purpose.  The  jurisdiction  of  the  city  of 
Brooklyn  must,  from  necessity,  follow  the  shore  as  it  advances 
into  the  river  or  bay,  whether  the  accretion  proceeds  from  allu- 
vion or  artificial  deposits  and  erections.    This  is  asserted  in 
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Udall  V.  Trustees  of  Brooklyn  (19  John.  K.  175)."  I  concur  in 
this  decision. 

The  wharves  or  piers  are  a  part  of  the  shore,  and,  as  they  were 
necessarily  above  the  surface  of  the  water,  they  were  above  the 
low-water  mark,  which  gave  jurisdiction.  This  does  not  affect 
the  case  now  before  us;  and  the  difference  between  a  case  of  a 
permanent  erection  above  the  water,  like  a  dock  or  pier,  and  a 
vessel  floating  upon  the  water,  is  well  illustrated  by  the  cases  of 
Udall  V,  Trustees  of  Brooklyn  (supra),  and  the  case  of  Stryker  v. 
The  Mayor,  next  reported  in  the  same  volume  (19  John  K.  179). 

The  former  was  a  successful  attempt  to  recover  a  penalty  for 
measuring  grain  without  a  license  on  a  dock  in  the  city  of  Brook- 
lyn, although  the  dock  was  beyond  the  natural  low-water  mark 
on  the  Long  Island  shore.  The  Court  maintained  the  action,  on 
the  ground  already  stated. 

The  latter  case  was  an  attempt  to  recover  a  penalty  for  measur- 
ing grain  on  board  of  a  vessel,  made  fast  to  the  end  of  a  dock  on 
the  Brookljrn  shore  of  the  East  Kiver,  where  the  vessel  was  beyond 
the  natural  low-water  mark,  and  the  attempt  failed. 

The  Court  held  that  although  the  shore  line  could  be  extended 
by  means  of  docks  or  wharves,  it  could  not  be  extended  by 
means  of  a  vessel  floating  in  the  river,  although  she  was  fastened 
to  the  dock.  The  case  of  Luke  v.  The  City  of  Brooklyn  is  there- 
fore by  no  means  decisive  of  the  present  case. 

The  piers  and  wharves  may  be  parts  of  the  shore,  and  within 
the  county  of  Kings,  and  the  space  enclosed  within  them  may  yet 
be  within  the  county  of  New  York. 

Indeed,  I  do  not  understand  how  a  boundary  line  can  be  carried 
out,  except  upon  this  theory.  Here  is  an  open  space,  from  the 
points  of  the  piers,  as  they  front  upon  the  East  Eiver,  of  two  hun- 
dred feet  in  width,  of  the  depth  of  thirty  feet,  and  below  the 
natural  low-water  mark.  Now,  where  is  the  shore  at  this  point  ? 
The  cut  is  entirely  open  to  the  river  on  the  one  side,  and  free 
from  any  erection  or  structure  till  it  reaches  Commercial  street  on 
the  mainland  on  the  other  side.  I  think  no  one  can  say  that 
this  two  hundred  feet  of  open  space  is  the  shore  or  low-water  mark. 


Digitized  by  VjOOQ IC 


1867.]  ORB  V.  CITY  OF  BROOKLYN.  283 

Opinion  by  Hunt,  J. 

If  not,  the  shore  must  be  found  on  Commercial  street,  directly 
opposite  to  it.  It  results  from  this  that  the  line  of  Kings  county 
may  follow  the  low-water  mark  as  the  Long  Island  shore,  till  it 
reaches  the  piers  established  by  authority  of  the  acts  of  1836  and 
1841,  already  cited,  at  Hamilton  avenue.  It  may  then  follow  the 
outer  line  of  the  pier  till  it  reaches  the  cut  or  opening  of  the 
Atlantic  basin,  then  follow  the  inner  line  of  the  pier,  around  the 
four  sides  of  the  piers,  and  around  the  lines  of  the  inner  piers  or 
wharves,  till  it  reaches  the  westerly  side  of  the  cut  or  opening, 
then  resuming  the  low- water  mark  westerly  along  the  shore  of 
Long  Island. 

This,  I  think,  is  the  true  statement  of  the  case,  and  it  results  in 
leaving  the  waters  of  the  Atlantic  basin  within  the  territorial 
limits  of  the  county  of  New  York  (see  Mahler  v.  Transportation 
Co.,  35  K  T.  352). 

Some  stress  is  laid  upon  the  eflfect  of  the  act  of  April  17, 
1854  (p.  829,  §§  1,  13)  where  the  Twelfth  Ward  of  the  city  of 
Brooklyn  is  described  as  beginning  on  the  East  Kiver,  at  the 
centre  line  of  Hamilton  avenue,  thence  southerly  along  Hamilton 
avenue,  &c.,  returning  along  Gowanus  bay  and  East  Eiver  to  the 
place  of  beginning. 

It  is  claimed  that  these  outer  lines  include  the  premises  in 
question.  Without  examining  whether  such  would  be  the  neces- 
sary effect  of  the  description,  it  is  a  sufficient  answer  to  say  that 
this  act  was  not  intended  to  alter  or  determine  the  boundaries  of 
the  county.  Assuming  the  boundaries  to  be  fixed  by  law,  a 
division  was  made  of  the  territory  as  it  existed  into  different 
wards,  and  that  portion  of  it  within  the  outer  lines  described,  it 
was  enacted,  should  constitute  the  Twelfth  Ward.  This  was  the 
extent  of  its  effect. 

^'either  is  it  a  circumstance  of  importance  that  the  warehouses 
and  erections  upon  the  piers  are  subject  to  taxation  by  the  city  of 
Brooklyn,  and  that  the  taxes  are  annually  collected  upon  them 
by  that  authority.  I  have  shown  the  difference  between  the 
piers  themselves  and  the  waters  enclosed  by  them. 

The  former  are,  by  the  decision  of  the  Courts  and  the  necessi- 
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ties  of  the  case,  extensions  of  the  shore,  form  a  part  of  the  dry 
land,  and  are  therefore  properly  subject  to  taxation. 

The  waters  below  low-water  mark,  and  the  lands  under  them, 
are,  on  the  other  hand,  expressly  declared  to  be  within  the  limits 
of  the  county  of  New  York. 

The  constitutionality  of  the  act  of  1855  has  been  sustained  in 
this  Court  in  Darlington  v.  The  Mayor  (31  N.  Y.  E.  164),  and 
in  Luke  v.  Brooklyn  (sup.). 

I  see  no  error  in  the  statement  of  the  PlaintifTs  title  to  the 
property,  or  in  the  amoimt  of  his  damages. 

The  point  of  the  locality  of  the  vessel  at  the  time  of  her 
destruction  is,  however,  fatal  to  the  Plaintift^'s  right  of  recovery. 

Judgment  must  be  reversed,  and  a  new  trial  ordered.    All 

reverse. 

JOEL  TIFFANY, 

State  Eeporter. 
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ROWLEY,  Respondent,  v.  THE  EMPIRE  INSURANCE 
COMPANY,  Appellant. 

Insurance — Agency — Estoppel, 

Where  an  insurance  company  employs  an  agent  to  solicit  the  insurance  of 
property  in  their  company,  and  furnishes  blanks  to  be  filled  by  the  statement 
of  the  insured,  and  the  agent  of  the  company  takes  the  responsibility  of  filling 
up  these  blanks,  and  assures  the  appUcant  that  all  is  right,  the  company  will 
not  be  permitted  to  prove  the  facts  to  be  different  from  those  stated  by  the 
agent  in  the  application. 

Fullebton,  J. — If  this  Court  follows  the  decision  in  the  case 
of  Plumb  V.  The  Cattaraugus  County  Mutual  Insurance  Com- 
pany (18  N.  T.  392),  this  judgment  must  be  affirmed. 

That  this  case  has  changed  the  rule  which  has  hitherto  pre- 
vailed in  this  State  relating  to  warranties  in  policies  of  insurance 
will  be  made  apparent  by  a  brief  reference  to  it.  In  that  case 
one  Ide,  in  making  out  the  application  for  insurance,  acted  as  the 
agent  and  surveyor  of  the  company.  It  was  proved  that  he  called 
upon  Henry,  the  assured,  with  a  printed  blank  application,  and 
soUcited  him  to  effect  an  insurance  with  the  Defendants'  com- 
pany. Henry  expressed  a  desire  to  postpone  making  the  applica- 
tion, but  told  the  agent  Ide  that,  if  he  insisted  upon  taking  the 
apphcation  that  day,  he  must  get  along  alone,  and  act  on  his  own 
responsibility. 

Ide  then  proceeded  to  make  the  survey  alone ;  after  which  he 
filled  up  the  application,  and  stated  to  Henry  that  it  was  all  right, 
and  just  as  it  should  be.  Henry,  without  any  particular  exami- 
nation as  to  the  statement  of  the  distances  between  and  relative 
situation  of  the  buildings,  told  Ide  that  upon  his  representations 
and  statements  he  would  sign,  and  thereupon  did  sign  the  appli- 
cation, and  paid  the  premium. 

This  testimony  was  objected  to,  and  taken  under  exception. 

On  the  trial  of  the  action  brought  upon  the  policy,  the  insu- 
rance company,  under  objection,  proved  that  there  were  material 
errors  in  the  survey,  as  to  the  relative  positions  and  distances  of 
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surrounding  buildings,  and  gave  testimony  tending  to  show  that 
the  risk  was  increased  thereby. 

The  Judge  at  the  Circuit  directed  a  verdict  for  the  PlaintiflF, 
and  after  aflSnnance  by  the  General  Term,  the  judgment  was  ap- 
pealed to  this  Court,  where  it  was  held  that  the  company  was 
estopped  from  showing  a  breach  of  the  warranty  as  to  the  relative 
situation  of  the  buildings. 

This  decision  was  put  on  the  ground  that  the  insurance  agent, 
acting  within  the  scope  of  his  authority,  bound  the  principal  in 
making  the  survey  and  filling  up  the  application ;  and  conse- 
quently the  company  could  not  be  permitted  to  show  that  the 
contract  was  other  than  the  writing  expressed. 

Mr.  Justice  Pratt,  in  delivering  the  opinion  of  the  Court,  says  : 

"  But  when  the  party  through  whose  acts  and  representations 
the  other  party  was  induced  to  enter  into  the  contract,  claims  the 
right  to  show  that  the  facts  were  different  from  what  he  had  rep- 
resented them  to  be,  for  the  purpose  of  showing  a  breach  of  the 
warranty,  and  thus  avoiding  what  would  otherwise  be  a  binding 
contract,  and  escaping  its  obligations,  I  cannot  discover  why  the 
doctrine  of  estoppel  may  not  justly  be  applied  to  him,  and  he  be 
precluded  from  denying  what  he  once  asserted.  It  presents,  I 
think,  the  precise  case  for  the  application  of  the  doctrine  of 
estoppel  in  pais  as  defined  in  the  cases." 

It  must  be  conceded  that  this  case  goes  the  whole  length  of 
establishing  the  doctrine  that,  although  an  application  for  an  in- 
surance contains  a  false  statement  as  to  a  material  matter,  the 
writing  must  still  be  held  to  express  the  contract  between  the 
parties,  and  that  neither  party  can  insist  that  the  contract  is  other 
than  what  the  writing  expressed,  provided  such  false  statement  is 
chargeable  to  the  agent  of  the  company  in  making  the  survey 
and  filling  up  the  application,  while  acting  within  the  line  of  his 
duty. 

That  this  is  in  conflict  with  the  rule  as  it  has  heretofore  existed 
is  apparent  (Brown  v.  The  Cattaraugus  Co.  Mu.  Ins.  Co.,  18  N. 
T.  386 ;  Jennings  v.  The  Chenango  Co.  Mu.  Ins.  Co.,  2  Denio, 
75 ;    Vandervoort  v.  The  Columbian  Ins.  Co.,  2  Caines,  155 ; 
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Cheriot  v.  Barker,  2  Johns.  346 ;  Higginson  v,  Dall,  13  Mass. 
96, 172 ;  Weston  v.  Ernes,  1  Taunt.  115  ;  Atherton  v.  Brown, 
14  Mass.  152 ;  Parks  v.  General  Ins.  Co.,  5  Pick.  34 ;  Flinn  v. 
Tobin,  1  Moody  &  Malk.  367). 

Tliis  brings  us  to  the  examination  of  the  facts  in  the  present  case. 

The  written  appointment  of  the  agent.  Dean,  shows  that  he 
was  the  agent  of  the  Defendant  "  to  take  applications  for  insu- 
rance in  the  company,  and  receive  the  cash  percentage  to  be  paid 
thereon." 

Acting  under  this  authority,  the  agent  received  the  application 
for  insurance.  The  manner  of  doing  it  was  as  follows :  Rowley 
stated  verbally  to  the  agent  the  facts  necessary  to  meet  the  re- 
qnirements  of  the  rules  of  the  company,  and,  among  other  things, 
informed  him  that  the  premises  were  encumbered  by  a  mortgage. 

An  application  was  then  signed  in  blank  by  the  Plaintiff,  and 
given  to  the  agent — he  promising  to  insert,  over  the  signature  tlius 
obtained,  the  particulars  thus  furnished  him,  as  a  basis  of  the  in- 
surance, on  his  return  to  his  residence. 

The  agent  Dean  was  a  witness  on  the  trial  of  the  case,  and  in 
giving  the  interview  between  himself  and  Rowley,  at  the  time, 
says:  "He"  (Rowley)  "made  no  objections  to  my  taking  it" 
(the  application)  "  and  filling  it  up  at  Horseheads,  i/  it  would  he 
aU  right:' 

The  just  and  natural  inference  from  this  language  is,  tliat  this 
unusual  mode  of  doing  the  business  was  at  the  suggestion  or  re- 
quest of  the  agent.  But,  be  that  as  it  may,  for  some  reason  un- 
explained, the  agent,  on  his  return,  in  filling  up  the  application, 
inserted  what  was  not  the  fact,  and  in  violation  of  his  instructions 
—that  there  was  no  encumbrance  on  the  premises.  The  Defend- 
ant now  seeks  to  avoid  its  liability  on  the  policy,  alleging  that 
this  statement  was  a  warranty  on  the  part  of  the  assured,  and 
that  it  was  false. 

The  Appellant's  counsel  contends  that  Dean,  in  filling  up  this 
apphcation,  was  the  agent  of  the  Plaintiff,  and  that  the  company 
is  in  nowise  responsible  for  the  mistake.  I  am  aware  that  he  is 
fiUBtained  in  this  position  by  the  opinion  of  Mr.  Justice  Balcora, 
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in  Smith  v.  The  Empire  Ins.  Co.  (25  Barb.  497),  but  I  do  not 
think  this  Court  should  adopt  that  rule  in  this  case. 

Considering  the  authority  of  Dean  in  its  most  limited  sense, 
"  to  talce  applications  for  insurance,"  I  think  he  must  be  consid- 
ered the  agent  of  the  insurer,  rather  than  of  the  assured,  in  filling 
up  the  application. 

His  duty  to  his  principal  was  to  take  the  a^lication  for  in- 
surance. It  cannot  be  said  that  that  duty  was  performed  when 
he  received  the  blank  paper  signed  by  Kowley,  because  the  appli- 
cation was  then  in  an  inchoate  state. 

The  conditions  of  insurance  plainly  contemplate  that  it  should 
be  in  writing,  and  such  was  the  intention  of  the  parties.  When, 
therefore,  was  the  duty  which  the  agent  owed  to  the  company  at 
an  end,  so  that  he  ceased  to  bind  his  principal  ?  It  is  not  estab- 
lishing a  harsh  or  unreasonable  rule  in  reference  to  insurance 
companies  to  hold  that  their  agents,  authorized  "  to  take  appli- 
cations for  insurance,"  are  acting  within  the  scope  of  their  au- 
thority in  everything  which  they  do  which  may  be  necessary  to 
complete  such  applications. 

I  must,  therefore,  regard  Dean  as  in  the  act  of  talcing  the  ap- 
plication when  he  was  filling  up  the  blank  signed  by  the  Plain- 
tifi^,  and  therefore  acting  on  behalf  of  the  Defendant.  Any 
other  rule  would  be  fraught  with  mischief.  Insurance  companies 
send  out  an  army  of  agents  to  solicit  business.  Property-holders 
are  waited  upon  by  them  at  their  residences  ;  and  it  is  not  going 
too  far  to  say  that  many  of  the  applicants  would  be  imable  to 
make  a  proper  application  and  survey,  to  meet  the  rigid  and  elab- 
orate requirements  of  these  corporations,  while  experience  shows 
that  they  are  not  expected  to  do  so. 

Hence  these  agents  render  such  services  as  are  necessary  to  en- 
able the  contracting  parties  to  attain  their  respective  objects — the 
one  to  insure,  and  the  other  to  be  insured,  against  fire.  To  hold 
that  in  performing  these  preliminary  labors  touching  the  very 
business  which  must  necessarily  be  transacted  before  a  policy 
can  be  effected,  the  insurance  broker  becomes  the  agent  of  the 
applicant  for  insurance,  would  seem  to  be  an  unnecessary  and  un- 
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desirable  refinement.  I  repeat,  that  in  perfoniiing  these  preliminary 
labors,  the  agent  is  engaged  in  tahmg  the  a^lication^  which  is 
strictly  within  his  duty,  and  the  principal  should  be  held  respon- 
sible for  any  error  he  may  commit,  especially  when  the  error  con- 
sists in  recording  a  false  statement  over  the  signature  of  a  con- 
fiding applicant,  which,  it  is  claimed,  vitiates  the  whole  contract. 

Rowley,  in  this  case,  told  the  truth  in  regard  to  the  encumbrance 
on  the  property,  and  in  that  respect  discharged  his  duty. 

That  satisfied  the  claims  of  morality  and  fair  dealing,  and 
ought  to  meet  the  requirements  of  the  law  (vide  Masters  v.  Mad- 
ison Co.  Ins.  Co.,  11  Barb.  624).  If  these  views  are  concurred 
in,  then  the  Defendant,  on  the  principle  of  Plumb  v.  The  Catta- 
raugns  Ins.  Co.  (supra),  is  estopped  from  showing  its  own  error  to 
defeat  its  own  contract. 

This  disposes  of  the  only  question  raised  by  the  Appellant's  brief. 

Another  point  is  made,  however,  in  the  bill  of  exceptions, 
which  will  be  briefly  considered. 

It  was  alleged  in  the  answer,  and  proved  on  the  trial,  that  Gofl^, 
the  former  owner  of  the  premises,  had  insured  his  interest  as 
mortgagee  in  this  same  property,  and  that  the  Plaintiff  had  failed 
to  make  known  that  fact,  when  he  effected  his  policy,  as  he  was 
required  to  do  by  the  conditions  of  insurance. 

This  raises  a  mere  question  of  notice  ;  and  the  point  is  met  by 
the  proof  that  Goff 's  policy  was  issued  by  the  Defendant,  and  that 
the  Plaintiff  was  ignorant  of  that  fact  (Ames  v.  N.  Y.  Union 
Ins.  Co.,  14  N.  T.  253). 

The  law  is  not  so  unreasonable  as  to  declare  void  a  contract  of 
insurance  on  the  ground  that  the  assured  did  not  make  known 
the  existence  of  a  policy,  of  which  he  had  never  heard,  to  a  com- 
pany which  had  issued  it,  and  necessarily  knew  of  its  existence. 

The  judgment  should  be  ^fltened,  with  costs. 

Judgment  afSrmed. 

All  concur,  ezcept  Bookbs,  who  does  not  vote ;  and  Grovbb 

diflsentfl. 

JOEL  TIFFANY, 

State  Keporter.. 
19 
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JACOB  STOVER  and  Others,  v.  JACOB  C.  EYCLESHIMER, 
JOHN  B.  SHERMAN,  and  Others. 

Partition — Heir-at-law — Expectancy — Transfer, 

The  expectancy  of  an  heir  is  capable  of  being  transferred  as  security  for 
the  payment  of  a  just  debt,  and  when  the  same  is  done  during  the  lifetime  of 
the  ancestor,  it  will  be  deemed  to  be  a  transfer  of  all  legal  and  equitable  right 
of  such  heir's  expectancy  in  the  estate  of  such  ancestor ;  and  although  there 
can  be  no  vested  estate  in  the  property  during  the  life  of  the  ancestor,  a 
Court  of  Equity  will  recognize  and  protect  the  interest  of  the  transferee  after 
the  death  of  the  ancestor. 

BocKES,  J. — This  is  an  appeal  from  the  judgment  of  the  Gen- 
eral Terra  of  the  Supreme  Court,  affirming  the  judgment  entered 
at  Special  Term,  on  the  report  of  a  referee. 

The  action  was  in  partition.  The  decree  declared  the  rights 
of  the  parties,  directed  a  sale  of  the  premises,  and  also  distribution 
of  the  avails. 

The  decree  was  satisfactory  in  all  respects,  except  as  to  the 
share  of  John  L.  D.  Eycleshimer,  which  share  was  a  subject  of 
controversy  between  the  Defendants,  Jacob  C.  Eycleshimer  and 
Jolm  B.  Sherman.  The  former  claimed  such  share  as  a  judgment 
creditor  of  J.  L.  D.  E.,  under  attachment  proceedings;  the  latter 
claimed  as  purchaser.  By  the  judgment  of  the  Supreme  Court  it 
was  awarded  to  Mr.  Sherman,  the  purchaser. 

The  facts  on  which  these  parties  rested  their  claims  were  as 
follows :  John  P.  Eycleshimer  died  intestate,  June  10th,  1861, 
seized  of  the  premises  described  in  the  complaint,  leaving  J.  L. 
D.  E.  entitled,  as  heir-at-law,  to  share  in  his  estate.  Prior  thei'eto, 
and  in  September,  1858,  J.  L.  D.  E.  executed  and  delivered  to 
Caroline  M.  Sherman  an  irrevocable  power  of  attorney,  coupled 
with  an  interest,  to  ask,  demand,  sue  for,  recover,  and  receive  all 
such  interest,  estate,  property,  and  effects,  real  and  personal,  as 
he  then  had,  or  at  any  time  thereafter  should  have,  as  heir-at-law, 
devisee,  legatee,  or  next  of  kin  of  his  father,  J.  P.  E.,  with  power 
to  sell,  dispose  of,  and  convey  the  same,  and  apply  the  proceeds 
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to  the  payment  of  a  debt  of  $1,573  and  interest,  which  said  J.  L. 
D.  E.  then  owed  to  her.  The  instrument,  under  seal,  was 
acknowledged  March  2,  1859,  and  was  recorded  August  24:th, 
1861,  in  Rensselaer  county,  in  which  county  the  premises  were 
situated.  On  the  12th  day  of  September,  1861,  Cai-olme  M. 
Sherman  executed  and  delivered  to  the  Respondent,  John  B. 
Sherman,  pursuant  to  said  power  of  attorney,  a  conveyance  of  all 
the  interest  of  said  J.  L.  D.  E.  in  his  father's  estate,  and  also  all 
her  interest,  legal  and  equitable,  therein.  By  virtue  of  these  in- 
struments, tlie  Respondent  Sherman  claimed  the  share  of  J.  L. 
D.  E.  in  his  father's  estate,  which  interest  was  insufficient  to 
satisfy  the  debt  of  $1,573  specified  in  the  power  of  attorney. 

The  claim  of  the  Appellant  to  the  interest  of  J.  L.  D.  E.  arose 
as  follows  :  On  the  22d  October,  1861,  he  recovered  a  judgment 
in  the  Supreme  Court  against  J.  L.  D.  E.  for  $1,021.61,  in  an 
action  commenced  August  6th,  1861,  in  which  action,  and  on 
which  day,  a  warrant  of  attachment  was  issued  to  the  sheriff  of 
Eensselaer  county,  who,  on  the  same  day,  attached  the  interest  of 
J.  L.  D.  E.  in  his  father's  estate.  Notice  of  pendency  of  the 
action  was  filed  August  14,  1861. 

The  question  then  is,  who  had  the  better  right — the  Appellant, 
who  claimed  as  an  attaching  and  judgment  creditor ;  or  the 
Kespondent,  who  claimed  as  an  equitable  purchaser  or  assignee, 
holding  the  position  of  Caroline  M.  Sherman,  whose  rights  he  had 
acquired  ? 

In  point  of  time  the  latter  had  the  priority  ;  for  at  the  decease 
of  the  intestate,  June  10,  1861,  Caroline  M.  Sherman  held  the 
instrument  which  was  the  basis  of  the  Respondent's  right.  The 
warrant  of  attachment  was  not  levied  until  August  6th  thereafter. 
The  question  is,  therefore,  whether  the  instrument  executed  to 
Caroline  M.  Sherman  took  effect  on  the  decease  of  the  intestate, 
either  as  a  legal  or  equitable  transfer  of  the  estate  which  descended 
to  the  heir-at-law. 

It  is  undoubtedly  true  that  J.  L.  D.  Eycleshimer  had  no  vested 
interest  in  his  father's  estate  at  the  time  he  executed  the  instru- 
ment— only  a  bare  possibility,  which,  of  course,  was  not  the  subject 
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of  a  grant,  nor  did  the  instrument  contain  a  covenant  which  could 
be  made  to  operate  as  an  estoppel.  And  it  may,  I  think,  be  as- 
sumed in  this  case,  that  the  instrument  did  not  effect  an  absolute 
transfer  of  the  legal  title,  and  yet  uphold  tlie  Respondent's  claim. 
K  it  was  such  an  instrument  as  a  Court  of  Equity  would  enforce 
on  the  decease  of  the  ancestor,  it  was  effectual  for  the  Respond- 
ent's purpose.  That  it  was  such  seems  to  me  to  be  undeniable. 
The  plain  object  which  the  parties  had  in  view  was  to  transfer  the 
expectancy  of  an  heir  as  a  security  for  the  payment  of  a  just  debt. 
In  Fonblanque's  Equity  (218)  it  is  said  tliat  although  a  grant  of  a 
possibility  is  not  good  in  law,  yet  it  may  be  assigned ;  and  Judge 
Story  lays  it  do\\Ti  (§  1040)  that  even  the  naked  possibility  or 
expectancy  of  an  heir  to  his  ancestor's  estate  may  become  the  sub- 
ject of  a  contract  of  sale  or  settlement ;  and  in  such  case,  if  made 
bond  fide,  for  valuable  consideration,  it  will  be  enforced  in  equity 
after  the  death  of  the  ancestor — not,  indeed,  as  a  trust  attaching  to 
the  estate,  but  as  a  right  of  contract.  So,  too,  it  is  laid  down,  in 
Spence's  Equitable  Jurisdiction,  that  an  expectancy  or  contingent 
interest  may  be  sold,  and  the  Court  of  Chanceiy,  after  the  event 
has  happened,  will  enforce  the  sale  (2  vol.  866).  It  is  true  that 
Judge  Cowen  remarks,  in  Munsell  v.  Lewis  (4  Hill,  642),  that  he 
was  of  the  "  opinion  that  a  simple  expectancy,  in  which  the  assignor 
had  no  interest,  and  which  is  unpurchasable,  can  neither  be  as- 
signed, nor  would  a  contract  for  future  assignment  be  valid." 
And  so  Judge  "Willard  has  said  in  general  terms  that  "  a  bare  pos- 
sibility of  an  uncertain  interest  is  not  assignable"  (Will.  Eq. 
Jur.  461).  These  remarks,  however,  without  qualification,  can 
hardly  be  deemed  sound  law  at  the  present  day ;  for  in  Field  v. 
The  Mayor  (6  N.  Y.  179),  it  was  held  that  "  an  assignment  for  a 
valuable  consideration  of  demands,  having  at  the  time  no  actual 
existence,  but  which  rest  in  expectancy  merely,  is  valid  in  equity 
as  an  agreement,  and  takes  effect  as  an  assignment  when  the  de- 
mands intended  to  be  assigned  are  subsequently  brought  into  ex- 
istence." The  learned  Judge  who  gave  expression  to  the  views 
of  this  Court  in  that  case  says :  "  There  was  indeed  no  present, 
actual,  potential  existence  of  the  thing  to  which  the  asignment: 
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or  grant  related,  and  therefore  it  conld  not,  and  did  not,  operate 
eo  instanti  to  pass  the  claim  which  was  expected  thereafter  to 
accrue  to  Bell  against  the  Corporation  ;  but  it  did,  nevertheless, 
create  an  equity  which  would  seize  upon  those  claims  as  they 
should  arise,  and  would  continue  so  to  operate  until  the  object  of 
the  agreement  was  accomplished.  On  this  principle  an  assign- 
ment of  freight  to  be  carried  in  future  will  be  upheld  and  enforced 
against  the  party  from  whom  it  becomes  due."  And  he  adds : 
"  Whatever  doubts  may  have  existed  heretofore  on  this  subject,  the 
better  opinion,  I  think,  now  is,  that  Courts  of  Equity  will  support 
assignments,  not  only  of  choses  in  action,  but  of  contingent  inter- 
ests and  expectations,  and  of  things  which  have  no  present  actual 
existence,  but  rest  in  possibility  only,  provided  the  agreements  are 
fairly  entered  into,  and  it  would  not  be  against  public  policy  to  up- 
hold them.  Authorities  may  ba  found  which  seem  to  incline  the 
other  way,  but  which,  upon  examination,  will  be  found  to  have  been 
overruled,  or  to  have  turned  upon  the  question  of  public  policy." 
This  decision  by  this  Court  seems  directly  in  point,  and  is  con- 
clusive of  the  case  before  us  on  this  appeal.  It  may  be  well,  per- 
haps, here  to  refer  to  the  decision  in  Milliman  v,  Neher  (20  Barb. 
37),  and  the  cases  there  cited.  It  was  there  held  that  a  chattel 
mortgage  could  only  operate  upon  property  in  actual  existence  at 
the  time  of  its  execution.  In  that  case  the  question  arose  in  regard 
to  the  legal  title  to  the  property,  and  the  decision  should  be  con- 
strued with  reference  to  that  fact ;  otherwise  the  case  is  in  conflict 
with  numerous  later  decisions,  where  it  has  been  held  that  such 
mortgage  would  be  enforced  in  equity  whenever  the  property 
should  be  obtained,  or  should  be  brought  into  existence. 

The  instrument  under  which  the  Respondent  claims  was  evi- 
dently intended  to  be,  and  by  its  tenor  was,  more  than  a  mere 
power  of  attorney.  It  was  intended  to  vest  in  Miss  Sherman  an 
interest  in  the  property  as  a  security  for  the  payment  of  J.  L.  D. 
Eycleshimer's  debt  to  her.  With  other  rights  conferred  on  her 
thereby,  she  was  to  receive  the  proceeds  and  avails  of  the  prop- 
erty, "  and  of  all  my  interest  and  estate  therein,  and  all  my  estate^ 
property^  and  effects  aforesaid^  and  apply  the  same  respectively 
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to  the  payment  and  discharge  of  the  "  debt  which,  he  therein  de- 
clared, he  justly  owed  her.  Now,  here  was  a  clear  appropriation 
by  J.  L.  D.  E.  of  his  expectations  as  heir-at-law  in  his  father's 
estate — ^in  eifect  a  transfer  thereof  as  security — equivalent,  in  all 
essentials,  to  a  mortgage,  in  exact  and  legal  phrase. 

The  instrument  could  undoubtedly  have  been  enforced  against 
J.  L.  D.  E.,  on  his  father's  decease,  according  to  its  plain  import 
and  purpose.  He  could  not  have  resisted  its  just  effect  as  a  claim 
or  lien  on  the  property.  If  not,  it  follows,  of  course,  that  his 
creditor  could  not  acquire  a  superior  right,  either  by  attachment 
or  other  proceeding.  A  creditor  could  only  obtain  his  position 
and  rights. 

It  is  objected  that  the  consideration  of  the  instrument  was  a 
pendent  debt,  and,  consequently,  that  Miss  Sherman  could  not  have 
insisted  on  her  equity  against  the  claims  of  an  attaching  and 
judgment  creditor. 

It  is  not  suggested  that  the  debt  was  not  a  just  one,  nor  is  it 
intimated  that  the  instrument  was  not  given  in  entire  good  faith. 
Regarding  the  instrument  as  an  equitable  security  for  the  satis- 
faction of  a  just  debt,  the  consideration  was  abundant  and  bond 
fide.  This  precise  point  was  considered  by  Judge  Selden  in  Sey- 
mom-  V.  Wilson  (19  N.  Y.  417,  421).  The  learned  Judge  there 
shows  that  a  transfer  directly  to  a  creditor,  in  payment  of,  or  as 
security  for,  an  honest  debt,  in  the  absence  of  meditated  fraud,  is 
good  against  the  claims  of  both  existing  and  future  creditors  of 
the  vendor.  He  says  :  "  It  is  not  necessary  in  such  a  case  that 
the  vendee,  in  order  to  protect  himself  from  a  claim  by  the  other 
creditors,  should  show  any  new  consideration  paid."  He  adds : 
"  There  is  no  doubt  that  the  debt  paid  or  mcured  by  the  transfer 
must,  in  such  case,  be  regarded  as  a  valuable  consideration  within 
the  section  which  saves  the  rights  of  bonA  fide  purchasers  ;  so  that 
if  the  creditor  acts  in  good  faith,  and  for  the  mere  purpose  of  ob- 
taining satisfaction  of  his  own  debt,  in  accepting  the  transfer,  he 
will  acquire  a  valid  title.  There  being  no  equity  prior  to  his  own 
to  be  overcome,  the  necessity  which  calls  for  proof  of  a  new  con- 
sideration in  other  cases  does  not  exist."    The  objection,  that  the 
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instrument  is  not  supported  by  a  valid  consideration,  is  not  well 
taken. 

The  case  then  comes  to  this,  that  Miss  Sherman  held,  as  security 
for  the  payment  and  satisfaction  of  a  debt  due  her,  a  valid,  equi- 
table claim  on  the  estate  of  J.  L.  D.  Eycleshimer,  which  came  to 
him  by  descent,  on  the  decease  of  his  father,  intestate,  June  10, 
1861,  which  claim  then  became  a  vested  right  in  her,  capable  of 
equitable  enforcement ;  and  that  the  Respondent  in  this  appeal 
acquired  her  position  and  succeeded  to  her  rights.  The  Appel- 
lant's proceedings  and  judgment  were  subsequent  thereto,  the 
warrant  of  attachment  having  been  levied  on  the  6th  August, 
1861,  and  the  judgment  entered  in  October  following.  The  claim 
of  the  Eespondent  to  the  fund  in  controversy  was,  therefore,  para- 
mount to  that  of  the  Appellant ;  and  the  judgment  of  the  Supreme 
Court  to  that  effect  should  be  affirmed. 

Affirmed,  with  costs. 

JOEL  TIFFANY, 
State  Reporter. 
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THOMAS  RIGNET  et  al.,  Respondents,  v.  GEORGE 
SAVORY  ET  AL.,  Appellants. 

Practice — C<ue, 

Parker,  J. — ^The  Respondents  submit  this  case,  with  an  affida- 
vit showing  that  no  copy  of  any  printed  case,  on  the  appeal  to 
this  Court,  has  been  served  on  the  Respondents'  attorney,  and 
no  such  case  is  lianded  up  to  the  Court.  The  Appellants  do  not 
appear  upon  the  argument,  nor  submit  upon  their  side.  We  have 
nothing  before  us  showing  any  judgment  of  the  General  Term  of 
the  Superior  Court  of  the  City  of  New  York,  in  which  Court  the 
action  was  brought ;  the  only  papers  upon  which  we  are  asked  to 
proceed  being  the  said  affidavit,  and  the  case  and  exceptions  in 
the  Court  below.  These,  of  course,  show  neither  the  judgment 
given  by  the  General  Term,  nor  the  notice  of  the  appeal  there- 
from to  this  Court.  For  aught  that  appears,  no  judgment  has 
been  given  by  the  General  Term.  There  is  nothing,  therefore, 
upon  which  this  Court  can  proceed  to  judgment. 

The  appeal  must  therefore  be  dismissed,  with  costs. 

Judgment  accordingly. 

JOEL  TIFFANY, 
State  Reporter. 
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AUSTESr   MELVIN"  aio)  Others,    Kespondents,  v.  JAMES 
"WOOD,  Appellant. 

Practice — Bill  of  Particulars — Amendmeni — Discretion, 

A  bill  of  particulars  attached  to  a  complaint  forms  a  part  of  the  pleadings 
in  the  case ;  and  under  the  provisions  of  law  authorizing  a  referee  to  allow 
amendments  of  the  pleadings,  he  may  allow  such  bill  of  particulars  to  be 
amended  by  the  substitution  of  a  new  one  in  its  stead.  Such  permission  to 
amend  is  in  the  discretion  of  the  referee,  and  not  reversible. 

A.  J.  Parker  for  Appellant. 

/.  H,  Reynolds  for  Kespondents. 

Daties,  Oh.  J. — The  Plaintiffs  claim  to  recover  in  this  action 
a  balance  of  account  due  them  from  the  Defendants,  coJ)artners, 
transacting  business  under  the  name  of  Samuel  Barker.  The 
referee  before  whom  the  action  was  tried  found  the  following 
£ict8: 

1.  At  the  times  in  said  report  mentioned,  the  Plaintiffs  were, 
and  stm  are,  copartners  in  business  in  the  city  of  New  York, 
under  the  firm-name  of  Melvin  &  Danforth. 

2.  On  the  1st  day  of  April,  1859,  the  Defendants  became 
copartners  in  the  business  of  tanning  hides  and  skins  in  the 
Highland  Tannery,  Newburgh,  Orange  county,  under  the  firm- 
name  of  Samuel  Barker ;  and  such  copartnership  continued  from 
said  1st  day  of  April,  1859,  until  after  the  5th  day  of  November 
in  the  same  year. 

3.  That  between  the  9th  day  of  April  and  the  6th  day  of  No- 
vember, 1859,  both  inclusive,  the  Plaintiffs,  at  the  request  of  the 
Defendant,  sold  and  delivered  to  them,  on  divers  days,  hides  and 
leather,  and  lent  and  advanced  to  them  cash,  amounting,  a  to- 
gether, to  the  sum  of  $9,134.80,  as  now  particularly  appeared  in 
a  schedule  annexed  to  his  report,  marked  A. 

4.  That  during  the  times  aforesSiid,  and  on  divers  days  after  the 
dissolution  of  Defendants'  said  firm,  prior  to  July  10, 1860,  the 
Plaintiffs  received  from  Defendants,  for  sale  on  commission,  for 
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account  of  said  Defendants,  divers  quantities  of  leather,  and  sold 
the  same  for  Defendants'  account,  and  credited  the  Defendants 
with  the  net  proceeds  thereof;  and  that  during  the  same  period 
they  made  certain  allowances  as  credit  to  said  Defendants,  on  ac- 
count of  damage  on  hides  sold  them,  and  of  a  small  balance  due 
from  the  said  Plaintiffs  to  Defendant  Bai'ker,  at  the  date  of  the 
formation  of  said  firm  of  Samuel  Barker. 

5.  That  the  net  proceeds  of  such  sales,  including  said  allowance, 
after  deducting  all  commissions,  charges,  disbursements,  and  allow- 
ances, amounted  to  the  sum  of  $7,521.99,  and  the  items  of  said 
credit  were  stated  in  detail  in  said  Schedule  A. 

6.  That  by  agreement  between  Plaintiffs  and  Defendants,  the 
Defendants  were  to  be  charged  with  interest  on  sales  from  the 
time  when  the  same  became  due,  and  on  all  moneys  advanced, 
from  the  date  of  such  advance,  and  were  to  be  credited  with  in- 
terest on  all  proceeds  of  sales  for  their  account  from  date  of 
realizing  said  proceeds ;  and  on  the  10th  of  July,  1860,  the 
balance  of  interest  on  said  accounts  of  debits  and  credits  was  in 
favor  of  Plaintiffs,  and  amounted  to  $184.32,  and  there  was  then 
due  from  Defendants  to  Plaintiffs,  on  said  account,  a  balance  of 
principal  and  interest  amounting  to  the  sum  of  $1,797.13. 

7.  That  on  said  10th  of  July,  1860,  payment  of  said  balance 
was  demanded  of  said  Defendant  Wood. 

8.  That  no  part  of  said  balance  had  been  paid  by  said  Defend- 
ants to  said  Plaintiffs ;  but  that  the  whole  amount  thereof  was  due 
from  said  Defendants  to  said  Plaintiffs,  with  interest  thereon  from 
said  10th  day  of  July,  1860. 

The  said  referee  accordingly  reported,  as  a  conclusion  of  law, 
that  the  said  Plaintiffs  were  entitled  to  recover  that  sum,  and 
judgment  was  thereupon  entered  in  favor  of  the  Plaintiffs  there- 
for, and  on  appeal  the  same  was  affirmed. 

The  Defendant  Wood  now  appeals  to  this  Court. 

Upon  the  facts  found  by  the  learned  referee,  the  judgment  in 
favor  of  the  Plaintiffs  for  the  amount  thereof  was  clearly  correct, 
and  must  stand,  if  no  errors  were  committed  upon  the  trial.  This 
I  understand  to  be  conceded  by  the  learned  counsel  for  the  Ap- 
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pellant,  and  he  therefore  proceeds  in  his  brief  to  point  out  the 
several  erroneous  rulings  which,  in  his  opinion,  he  thinks  the 
referee  made  upon  the  trial. 

1.  It  is  urged  that  the  referee  erred  in  excluding  this  ques- 
tion, put  to  the  Defendant  "Wood,  on  his  examination  as  a  wit- 
n^s:  "Did  you  ever  know  that  any  goods  bought  by  Kay  bold  & 
Barker,  previous  to  April  1,  1859,  were  carried  into  the  account 
of  your  firm  ? "  It  had  appeared  from  the  previous  testimony  of 
the  Defendant  Barker,  taken  without  objection,  that,  previous  to 
the  formation  of  the  copartnership  between  the  Defendants,  the 
Defendant  Barker  had  been  in  partnership  with  a  man  named 
Raybold ;  that  the  goods  of  Barker  &  Raybold  went  with  the 
stock  of  "Wood  &  Barker ;  that  they  had  been  partly  tanned  at 
Harlem,  were  finished  at  Newburgh,  sent  to  Plaintiffi  for  sale, 
the  proceeds  passed  into  the  new  books,  and  the  note  given  by 
Barker  &  Raybold  was  paid  by  the  new  firm. 

It  is  not  perceived  how  the  Plaintifis  were  affected  by  the  fact 
whether  Wood  knew  or  did  not  know  whether  any  goods  bought 
by  Barker  &  Eaybold,  previous  to  the  formation  of  the  Defend- 
ants' partnership,  were  carried  into  the  accounts  of  the  firm  of  the 
latter.  Such  knowledge  on  the  part  of  Wood  was  wholly  irrele- 
vant and  immaterial  to  these  Plaintiffs.  But  the  exception  to  the 
exclusion  of  the  question  is  of  no  moment,  as  the  Defendant 
Wood  immediately  thereafter  testified  that  he  never  knew  or 
sanctioned  any  transfer  to  his  firm  of  any  of  the  transactions  of 
the  Plaintiffs  with  Kaybold  &  Barker.  This  covered  the  fact  of 
"Wood's  knowledge  that  any  goods  bought  by  Raybold  &  Barker 
were  carried  into  the  accounts  of  the  new  firm. 

There  was  no  error  in  the  exclusion  of  the  question ;  but  if 
there  was  any,  it  worked  no  injury  to  the  Defendant  Wood,  as  he 
subsequently  testified  that  he  never  knew  of  any  such  tranfer. 

2.  It  is  objected  that  the  referee  erred  in  allowing  the  Plaintiffs 
to  amend  their  biU  of  particulars.  To  the  complaint  was  an- 
nexed, and  served  therewith,  an  account  of  the  Defendants  with 
the  Plaintiffs,  appropriately  designated  as  a  bill  of  particulars. 
It  formed  a  part  of  the  pleadings  in  the  action.    Upon  the  trial, 
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the  counsel  for  the  Defendant  "Wood  moved  for  leave  to  amend 
his  answer,  so  as  to  conform  to  the  second  and  thu*d  heads  of  the 
defence,  and  particularly  the  counter-claims,  to  the  testimony 
already  given,  and  particularly  to  the  testimony  of  Samuel  Barker. 
The  referee  decided  to  allow  the  amendments  to  the  answer  of  the 
Defendant  "Wood,  as  proposed  by  his  counsel,  and  thereupon  the 
same  was  amended  accordingly.  The  PlaintiflFs'  counsel  then 
moved  for  leave  to  amend  the  complaint  by  substituting,  in  the 
place  of  the  original  bill  of  particulars,  a  new  bill  of  items  filed 
with  the  referee,  to  which  the  counsel  for  the  Defendant  Wood 
objected;  and  the  referee  overruled  the  objection,  and  allowed 
the  amendment  to  the  complaint ;  and  to  this  decision  the  counsel 
for  the  Defendant  Wood  then  and  there  excepted. 

Sections  169  and  1Y3  of  the  Code  fully  authorized  the  referee  to 
amend  the  pleadings  of  the  respective  parties  in  this  action,  and 
we  do  not  regard  liis  rulings  in  this  respect  open  to  review  in  this 
Court.  It  was  a  matter  resting  in  the  discretion  of  the  referee, 
and  we  think  it  was  properly  exercised  in  the  present  instance. 
We  think  it  hardly  lies  with  the  Defendant  to  object  that  the 
same  fiivor  was  allowed  to  the  Plaintiff  which  he  asked  for 
and  was  accorded  to  himself,  particularly  a§  the  very  amendments 
to  his  pleadings,  which  he  made  by  leave  of  the  referee,  probably 
necessitated  and  called  for  amendments  on  the  part  of  Plaintifife. 
The  privilege  which  was  conceded  to  one  party  was  properly 
granted  to  the  other,  and  we  see  no  error  in  the  referee's  rulings 
on  this  branch  of  the  case. 

It  is  urged  that  the  referee  improperly  excluded  evidence  of  the 
contents  of  the  books  of  the  Defendants.  We  are  not  favored 
with  an  authority  or  a  principle  whereby  it  is  established  or  shown 
that  the  books  of  a  party  can  be  adduced  as  evidence  on  his  own 
behalf,  and  made  testimony  against  his  adversary.  Such  books 
are  but  the  acts  and  declarations  of  the  party  making  them,  and 
upon  no  rule  of  evidence  can  they  be  competent  testimony  on 
behalf  of  the  party  keeping  and  making  them.  The  referee 
properly  excluded  them. 

The  Plaintiff  Melvin,  in  his  cross-examination  as  a  ^vitness  by 
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the  counsel  of  the  Defendant  "Wood,  was  asked  if  he  did  not  re- 
member that  Mr.  Wood,  in  the  early  part  of  April,  1860,  obtained 
from  him  a  statement  of  the  account  of  his  firm,  to  use,  as  he 
(Wood)  told  him,  on  a  church  trial,  with  Mr.  Kaybold.  He 
answered  :  "  I  can  fix  no  date  ;  I  have  no  recollection  of  giving 
him  an  account  at  that  time  for  any  purpose  ;  I  have  no  recollec- 
tion of  giving  him,  at  any  time,  an  account  to  be  used  at  such  a 
trial." 

Wood,  on  his  examination  as  a  witness  in  his  own  behalf,  testi- 
fied that  he  called  on  Melvin  for  an  account.  He  told  him  he 
was  going  to  have  a  church  trial,  and  wanted  a  correct  account. 
He  (Melvin)  went  to  his  books,  and  took  that  off,  and  said  it 
was  a  correct  account.  The  witness  Wood  then  produced  the 
account  bearing  date  April  3,  1860,  showing  a  balance  due  by 
Defendants  of  $1,633.88. 

The  Plaintiff  Melvin,  after  the  Defendant  Wood  had  rested, 
was  recalled  for  the  Plaintiffs,  and  asked,  "  From  what  book  did 
you  make  exhibit  1,  May  13 — that  is,  the  account  of  April  3, 
1860?" 

Answer :  "  Partly  from  the  ledger ;  the  $1,14:8.34,  as  it  then 
stood,  as  far  as  posted ;  and  then  there  were  two  notes,  one  for 
$1,190.32,  and  one  for  $1,423.22,  which  had  fallen  due  a  few  days 
before,  but  were  not  posted ;  I  took  them  from  the  bill-book ; 
the  estimated  value  of  the  stock  I  took  from  the  commercial 
Bales  book ;  the  quantity  of  goods  appeared  on  the  books ;  the 
value,  as  estimated,  was  not  taken  from  the  books  at  all,  but  was 
a  mere  estimate." 

All  this  evidence,  given  under  this  question,  and  the  question 
itself,  was  objected  to,  in  due  time,  by  the  counsel  of  the  Defend- 
ant Wood,  and  the  objection  overruled,  and  the  counsel  for  the 
Defendant  Wood  duly  excepted.  The  witness  was  then  asked : 
"  Was  any  computation  of  interest  made  ? "  Like  objection,  de- 
cision, and  exception.  He  answered,  "  No."  He  was  then  asked : 
"Was  there  any  computation  of  commissions  of  guarantee?" 
like  objection,  decision,  and  exception.  He  then  answered,  "  No." 
He  was  then  asked  :  "  Was  any  more  leather  received  by  your 
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firm  from  Barker  &  Wood  after  November  16,  1859,  than  you 
have  stated  in  your  former  evidence  and  statement  of  account  ? " 
Like  objection,  decision,  and  exception.  He  then  answered, 
"No."  » 

It  is  difficult  to  perceive  any  sound  reasons  for  the  objections  to 
this  testimony  on  the  part  of  the  witness  Melvin.  The  Defend- 
ant Wood  had  introduced  as  evidence  the  account  of  April  3, 
1860,  as  coming  from  the  witness  Melvin.  It  was  certainly  com- 
petent, after  his  memory  had  been  refreshed  by  the  production  of 
the  original  account,  as  made  out  by  him,  and  by  him  delivered 
to  the  Defendant  Wood,  also  to  testify  in  regard  to  it,  and  make 
such  explanations  as  he  could  in  reference  to  it.  It  certainly  is 
no  good  reason  why  the  witness  Melvin  should  not  be  permitted 
to  testify  in  regard  to  this  paper,  after  its  production,  and  had 
been  made  evidence  by  the  Defendant  Wood,  that  he  (Melvin) 
had  previously  testified,  on  his  cross-examination  by  the  Defend- 
ant Wood,  that  he  had  no  recollection  of  ever  having  given  to 
him  (Wood)  any  such  account.  Such  testimony,  at  most,  could 
only  be  used  to  discredit  what  Melvin  might  say  in  referenice  to 
the  account,  or  tend  to  weaken  or  counteract  the  force  of  the  ex- 
planation he  might  make  in  regard  to  it.  It  in  no  just  sense  fur- 
nished any  objection  whatever  why  he  should  not  be  permitted  to 
testify  in  regard  to  said  account,  the  circumstances  under  which 
it  was  made  up  and  rendered,  and  make  such  explanations  as  he 
deemed  needful  in  reference  to  it.  It  was  for  the  referee  to  deter- 
mine how  much  weight  or  credibility  he  would  attach  to  his 
statements  in  these  particulars. 

We  have  examined  carefully  all  the  exceptions  taken  to  the 
rulings  of  the  referee,  and  we  are  of  the  opinion  that  they  are 
untenable,  and  that  the  decision  of  the  referee  must  be  sustained. 

It  follows  that  the  judgment  must  be  affirmed,  with  costs. 

Judgment  accordingly. 

JOEL  TIFFANY, 

State  Eeporter. 
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MERCY  RANGER,  Appellant,  v.  CHARLES  B.  GOODRICH, 

Respondent. 

Mortgage — Satisfaction. 

Where  a  note  is  given  as  a  part  payment  of  mortgage,  the  mortgagees  can- 
not be  compelled  to  cancel  the  mortgage  until  the  note  is  paid. 

Parker,  J. — This  is  an  action  to  compel  the  satisfaction  of  a 
mortgage. 

The  Defendant  had  an  assignment  of  a  mortgage  given  to 
secure  $1,300,  but  held  it  as  trustee  for  the  mortgagor  to  the 
extent  of  $400.  The  mortgagor  being  unable  to  pay  the  money 
secured,  after  such  assignment  to  the  Defendant,  conveyed  the 
mortgaged  premises  to  the  mortgagee. 

The  Plaintiff,  owning  a  farm  in  Wisconsin,  arranged  with  the 
Defendant  to  exchange  it  for  his  interest  in  the  mortgage,  that 
being  $900,  and  one  year's  interest  thereon. 

After  the  conveyance  to  the  mortgagees,  the  arrangement  was 
changed,  and  Defendant  procured  from  the  mortgagor  a  warranty 
deed  of  the  premises  to  the  Plaintiff,  who  conveyed  to  Defendant 
her  farm  in  "Wisconsin,  and  gave  him,  for  the  mortgage,  notes  to 
the  amount  of  $11,8,  which  amount  they  had  consented  to  take 
for  their  interest  in  the  mortgage.  In  reference  to  the  interest  of 
the  mortgagees.  Defendant  acted  as  their  agent,  as  Plaintiff  knew. 

The  notes  being  unpaid,  the  question  is  whether  the  Plaintiff 
is  entitled  to  have  the  mortgage  wholly  satisfied,  or  whether  the 
mortgagees  are  entitled  to  its  lien  as  security  for  the  payment  of 
the  $118. 

I  think  the  referee  was  right  in  holding  that  the  Defendant 
could  not  be  compelled  to  satisfy  the  mortgage  as  to  the  interest 
held  by  the  mortgagees,  unless  they  were  parties  to  the  suit. 

It  is  insisted  that  the  referee  has  found  as  a  fact,  that  the 
Plamtiff  purchased  the  interest  of  the  mortgagees  for  the  $118, 
and  hence  that  they  have  no  further  interest  in  it,  and  so  are  not 
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necessary  parties.  Taking  the  whole  of  the  referee's  report 
together,  the  finding  of  fact  does  not  warrant  that  assumption. 

The  most  that  can  be  said  is,  that  the  purchase  was  a  condi- 
tional one  ;  the  security  of  the  mortgage  for  the  $118  to  remain 
in  the  mortgagees  until  the  money  was  paid,  or  otherwise 
secured. 

In  this  view,  even  if  the  mortgagees  were  parties,  the  view  of 
the  Supreme  Court  at  Greneral  Term  is  correct,  that  the  Plaintiff 
would  be  entitled  to  satisfaction  of  the  mortgage  only  upon 
payment  of  the  $118.  . 

The  judgment  is  clearly  right,  and  should  be  aflirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 

State  Eeporter, 
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THE  ATLANTIC  DOCK  COMPANY,  Respondent,  v.  THE 
CITY  OF  BROOKLYN,  Ajppellant. 

New  York  County^  Boundary — Riot  Act — Laws  1855. 

The  boundary  of  territorial  jurisdiction  between  the  counties  of  New  York 
and  Kings  is  the  actual  line  of  low  water  on  the  Brooklyn  side  of  East 
River. 

Appeal  from  the  Supreme  Court.  The  action  was  for  the  re- 
covery, under  the  Riot  Act  of  1855,  of  the  damages  sustained  by 
the  Plaintiffs,  through  injuries  to  their  property  by  a  mob,  on  the 
15th  of  July,  1863.  "the  complaint  alleged  the  facts  on  which 
the  claim  was  based,  and  the  answer  consisted  of  a  mere  denial  of 
the  allegations. 

The  cause  was  tried  at  the  Kings  Circuit,  on  the  15th  of  June, 
1864,  before  Mr.  Justice  Lott  and  a  jury,  and  it  resulted  in  a 
verdict  in  favor  of  the  Plaintiffs  for  $17,450.66. 

It  appeared  on  the  trial  that  the  pier  injured  by  the  mob  was 
erected  on  piles  in  the  basin,  below  the  original  line  of  low-water 
mark,  on  the  Brooklyn  shore  of  the  East  River,  and  that  its  foun- 
dations were  penetrated  by  the  tides.  The  dredging-machine, 
which  was  destroyed  by  the  rioters,  was  floating  within  the  Atlan- 
tic basin,  and  below  the  original  low-water  line. 

It  also  appeared  that  on  the  26th  of  September,  1845,  the  Plain- 
tiffi  filed  a  map  of  this  basin  and  the  adjoining  property,  in  the 
ofiSce  of  the  Roister  of  Kings  county.  It  was  entitled  a  map  of 
property  in  the  Sixth  Ward  of  the  city  of  Brooklyn,  belonging  to 
the  Atlantic  Dock  Company.  It  exhibited  only  the  side  bulkheads, 
the  pier  not  having  yet  been  built. 

The  Defendants  thereupon  moved  for  a  dismissal  of  the  com- 
plaint, on  the  grounds : 

1.  That  the  property  injured  and  destroyed  was  not  within  the 

bounds  either  of  the  city  of  Brooklvn  or  of  the  county  of  Kings. 
20 
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2.  That  the  statute  on  which  the  action  was  based  is  unconstitu- 
tional; that  the  remedy  it  provides  is  uncertain;  and  that  tho 
action,  if  any,  should  have  been  against  the  county. 

The  motion  was  denied,  and  the  Defendants  excepted. 

The  Defendants  then  requested  the  Court  to  instruct  the  jury 
that  the  pier  in  question  was  within  lands  dedicated  by  the  Plain- 
tifife  to  the  use  of  the  public,  and  that  there  could  be  no  recovery 
in  the  action  for  damage  thereto.  The  Judge  refused,  and  the  De- 
fendants excepted. 

These  were  the  only  exceptions  taken  on  the  trial.  The  judg- 
ment rendered  on  the  verdict  was  affirmed  on  appeal  at  a  General 
Term  in  the  Second  District,  and  the  Defendants  appealed  to  this 
Court. 

Alexcmder  McCue  for  Appellants. 

Nathan  Burchard  for  Respondents. 

Porter,  J. — The  statute  under  which  the  action  was  brought 
is  free  from  constitutional  objection  (Darlington  v.  Mayor  of  New 
York,  31  New  York,  164).  The  pier  injured  by  the  rioters  was 
within  the  limits  of  the  city  of  Brooklyn.  It  has  been  repeatedly 
adjudged  that  the  boundary  of  territorial  jurisdiction  between  the 
counties  of  New  York  and  Kings  is  the  actual  line  of  low  water 
on  the  Brooklyn  side,  whether  corresponding  with  the  original 
low-water  line  on  the  East  Eiver  shore,  or  varied  by  the  perma- 
nent encroachment  of  docks,  piers,  and  wharves,  or  other  artifi- 
cial erections  for  the  purposes  of  general  commerce  (Stryker  v. 
Mayor  of  New  York,  19  Johnson,  179 ;  In  the  Matter  of  Furmau 
Street,  17  Wendell,  649,  660 ;  Luke  v.  City  of  Brooklyn,  43  Bar- 
bour, 54 ;  S.  C.  affirmed  in  the  Court  of  Appeals,  June  Term, 
1865).  The  motion  to  dismiss  the  complaint  was,  therefore, 
properly  denied ;  a  cause  of  action  was  established  by  the  proof, 
and  a  nonsuit  would  have  been  plainly  erroneous. 

It  is  suggested  that  damages  should  not  have  been  included  in 
the  verdict  for  the  destruction  of  the  dredging-machine,  on  the 
ground  that  it  was  afloat  on  the  waters  of  the  Atlantic  basin,  and 
without  the  bounds  of  the  city  of  Brooklyn.     That  question  is  not 
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before  us  for  consideration.  Our  province  is  simply  to  determine 
whether  any  erroneous  ruling  was  made  in  the  court  below,  and 
not  to  retry  the  original  issue.  The  Defendants  requested  no  in- 
struction to  the  jury  on  this  subject,  and  they  cannot  complain 
of  the  Judge  for  omitting  to  pass  upon  a  question  of  the  law  which 
was  not  submitted  to  him  for  decision. 

The  Court  properly  refused  to  charge  that  the  pier  had 
been  dedicated  by  the  Plaintiffs  to  the  use  of  the  public.  Such 
an  instruction  would  have  been  wholly  unwarranted  by  the  evi- 
dence. 

The  judgment  should  be  affirmed,  with  costs. 

M  the  Judges  concurring,  judgment  accordingly. 

JOEL  TIFFANY, 

State  Keporter. 
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JAMES  H.  SEGUmE,  Appellant,  v.  HENEY  L.  SEGUIKE 
AND  Others,  Kespondents. 

WiU — Testator — Capacity — Undue  Influence, 

Under  our  law  a  testator,  having  testamentary  capacity,  and  being  free 
from  improper  influence,  can  make  what  disposition  of  his  property  he 
please.  If  capacity,  formal  execution,  and  volition  concur,  the  will,  however 
absurd  or  unjust,  must  stand. 

Undue  influence,  in  such  a  sense  as  to  avoid  a  will,  must  be  an  influence 
exercised  by  coercion,  imposition,  or  fraud,  and  not  such  as  arises  from  the 
influence  of  gratitude,  affection,  or  esteem.  It  must  be  the  ascendency  of 
another  will  over  that  of  the  will  of  the  testator. 

Appeal  from  a  judgment  of  the  Supreme  Court,  affirming  a 
decree  of  the  Surrogate  of  the  County  of  Richmond,  admittmg  to 
probate  the  will  of  James  S.  Seguine,  deceased. 

The  will  in  question  was  executed  on  the  22d  May,  1859,  at 
Eossville,  in  the  county  of  Richmond,  at  the  house  of  the  testa- 
tor's brother,  Henry  L.  Seguine.  The  testator  died  at  his  resi- 
dence at  Deep  Creek,  in  the  State  of  Virginia,  on  the  11th  of 
January,  1860,  leaving  an  only  son,  James  Henry  S^uine. 

The  executors  named  in  the  will,  on  the  20th  January,  1860, 
propounded  the  same  for  probate  before  the  Surrogate  of  Rich- 
mond County;  and  it  was  opposed  by  the  testator's  son,  on  the 
ground  of  a  want  of  testamentary  capacity  in  the  deceased,  and 
further,  that  it  was  procui*ed  by  undue  influence.  The  question 
of  capacity  was  principally  litigated;  the  contestant  claiming 
that,  through  intemperance  and  disease,  the  deceased  was  incom- 
petent to  make  a  will,  or  if  not  legally  incompetent,  was  imbecile, 
and  in  that  condition  was  unduly  influenced.  The  testimony 
taken  before  the  Surrogate  fills  a  volume  of  600  pages,  most  of  it 
on  the  part  of  the  contestant,  relating  to  the  condition  and  habits 
of  the  testator,  and  of  matters  transpiring  in  the  summer  and  fall 
of  1859,  at  Rossville,  after  the  making  of  the  will.  It  is  imprac- 
ticable to  give  anything  like  a  precise  analysis  of  the  voluminous 
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testimony,  nor  is  it  important.     The  prominent  and  material 
facts  are  referred  to  in  the  opinion. 

On  the  15th  October,  1864,  the  Surrogate  made  a  decree  ad- 
mitting the  will  to  probate.  The  contestant  appealed  to  the 
Supreme  Court,  in  the  Second  District,  where  the  decree  was 
affirmed,  and  he  now  brings  an  appeal  to  tliis  Court. 

A,  W,  Bradford  for  Appellant. 

A.  C.  Bradley  and  S.  Bhmt  for  Respondents. 

Weight,  J. — James  S.  Seguine,  the  validity  of  whose  will  is 
the  subject  of  this  appeal,  died  at  his  residence,  at  Deep  Creek,  in 
the  State  of  Virginia,  on  the  11th  of  January,  1860,  at  the  age 
of  about  fifty-five  years.  He  was  bom  in  the  county  of  Kich- 
mood  (Staten  Island),  his  family  being  an  ancient  one  in  the 
county,  but  from  early  life  had  resided  and  was  engaojed  in  busi- 
ngs in  Virginia,  His  business  was  mainly  lumbering  in  the  Dis- 
mal and  other  Southern  swamps ;  but  in  connection  therewith 
he  built  and  owned  shares  in  several  vessels  employed  in  the 
transportation  of  his  lumber  and  other  freight.  This  business 
was  continued  until  his  death. 

He  left  an  only  son,  the  Appellant,  who  was  a  few  montlis  old 
at  the  death  of  his  mother,  in  1838.  His  other  near  relatives  were 
a  sister,  the  widow  of  a  Mr.  Guyon,  and  a  brother,  Henry  L. 
S^uine. 

The  brother  and  sister  always  resided  on  Staten  Island,  as  did 
the  son,  who  was  restred  in  the  family  of  the  sister — ^the  deceased, 
after  the  death  of  his  wife,  never  marrying  again,  or  keeping  a 
domestic  establishment.  He  had  lodgings  in  Virginia,  where  he 
spent  most  of  his  time,  visiting  the  North  in  the  summer  season; 
and  on  such  occasions,  and  when  north  on  business,  made  his 
brother's  house,  on  the  island,  his  home. 

The  deceased  had  accumulated  an  estate,  at  his  decease,  of* 
probably  something  over  $100,000.  With  the  exception  of  a  farmt 
on  the  island,  formerly  belonging  to  his  father,  purchased  by  him^ 
in  1858,  and  fitted  up  and  improved  at  a  cost  of  some  $15,000,  afi 
a  home  for  his  son,  his  property  was  principally  personal,  com- 
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sisting  of  money  invested  in  Virginia,  and  at  the  North.  By  his 
will,  executed  in  May,  1859,  some  seven  months  prior  to  his 
death,  and  on  his  last  visit  to  the  North,  after  giving  specific  lega- 
cies to  the  amount  of  $2,000,  he  gave  to  his  sister,  Mrs.  Guyotij 
an  annuity  of  $500;  to  his  son,  James  Henry ^Seguine,  an  annuity 
of  $700,  and  also  an  estate  for  life  in  the  homestead  farm  pur- 
chased for  him  in  1858,  remainder  to  his  son's  children— if  no 
children,  to  his  grandchildren,  with  a  direction  to  the  executors 
to  expend  the  further  sum  of  $4,000  in  improving  the  fai*m  for 
the  son's  use  ;  and  to  the  brother,  Henry  L.  Seguine,  the  residue 
of  the  estate. 

No  point  is  made  that  the  requisite  statute  formalities,  to  sus- 
tain the  execution  of  the  paper  as  the  will  of  the  deceased,  were 
not  duly  observed ;  the  objection  being  as  to  the  testamentary 
capacity  of  the  deceased,  and  whether  the  will  was,  or  was  not, 
procured  by  undue  influence  of  the  chief  beneficiary.  The  bulk 
of  the  property,  it  is  true,  is  given  to  the  testator's  brother;  and  it 
may  be  conceded  that  the  will  is  a  will  inoflicious,  so  far  as  regards 
his  son.  But  if  the  son  had  been  wholly  disinherited  (which  he 
is  not,  but  a  moderate  competency  given  to  him),  not  in  favor  of 
the  brother,  but  of  parties  strangers  in  blood  to  the  deceased,  it 
would  be  no  ground,  of  itself,  for  avoiding  the  instrument. 

The  doctrine  of  inofficious  testaments  invoked  from  the  books 
has  no  place  in  our  law.  A  man  has  a  right  to  make  whatever 
disposition  of  his  property  he  chooses.  If  capacity,  formal  execu- 
tion, and  volition  appear,  his  will,  however  absurd  or  unjust, 
must  stand.  "  A  disposing  mind,"  says  Cresswell,  J.,  in  Earl  of 
Sefton  V.  Hopwood  (1  Fos.  and  Fin.  578)  "  does  not  mean  that  a 
man  should  make  what  other  people  may  think  a  sensible  will,  or 
reasonable  will,  or  a  kind  will,  because,  by  the  law  of  this  coun- 
try, a  man  has  absolute  dominion  over  his  own  property ;  and  if 
he,  being  in  possession  of  his  faculties,  thinks  fit  to  make  a  ca- 
pricious will,  a  hai-sh  will,  or  cruel  will,  you  have  no  right  to  in- 
terfere ;  that  would  be  to  make  his  will  for  him,  and  not  to  allow 
him  to  make  it."  "  The  right  of  a  testator  to  dispose  of  his  estate,'^ 
«aid  Porter,  J.,  in  delivering  the  opinion  of  this  Court  in  Clapp 
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V.  Fullerton  (34  N.  T.  197),  "  depends  neither  on  the  justness  of 
his  prejudices,  nor  the  soundness  of  his  reasoning.  He  may  do 
what  he  will  with  his  own  ;  and  if  there  be  no  defect  of  testamen- 
tary capacity,  and  no  undue  influence  or  fi-aud,  the  law  gives  eflfect 
to  his  will,  though  the  provisions  are  unreasonable  and  unjust " 
(Grindall  v.  Grindall,  4  Hag.  Ec.  R.  1 ;  Wrench  v.  Murray,  3  Curt. 
623;  Butlin  v.  Barry,  1  Curt.  614;  Peck  v,  Cary,  27  N.  Y.  18). 

K  the  deceased,  then,  possessed  the  requisite  testable  capacity, 
and  the  instrument  was  the  free  emanation  of  his  will,  it  is  valid, 
and  is  entitled  to  probate ;  and  it  is  incumbent  upon  us  so  to  ad- 
judge, much  as,  in  another  sense,  we  might  be  inclined  to  regard 
the  narrow  provision  for  the  sou,  in  view  of  the  deceased's  wealth, 
as  unjust  and  undutiful. 

There  are,  therefore,  but  the  two  questions — was  there  capacity, 
and  freedom  from  restraint  ? 

As  to  capacity.  The  evidence  as  to  the  general  capacity  of  the 
deceased  is  but  one  way.  The  case  is  not  a  balanced  one,  but 
one  where  the  evidence  greatly  preponderates  on  that  subject. 
The  deceased,  as  has  been  stated,  had  been  actively  engaged  in 
lumbering  in  Virginia  for  over  thirty  years,  and,  according  to  all 
the  testimony,  was  an  unusually  shrewd  and  energetic  business 
man.  His  mind  was  clear,  vigorous,  and  strong.  He  was  also  a 
firm  man,  decided,  self-reliant.  A  witness  characterizes  him 
(and  this  was  the  tenor  of  all  the  proof)  as  a  man  of  "  great  ca- 
pacity for  business,  remarkable  for  his  firmness,  self-reliance,  and 
tenacity  of  purpose."  That  clearness,  solidity,  and  strength,  were 
the  general  mental  characteristics  evinced  by  him  throughout 
most  of  his  life,  is  not  questioned  by  the  Appellant.  But  it  is  in- 
sisted that  disease  and  intemperance,  within  the  two  years  prior 
to  his  death,  effected  a  change  in  his  mental  condition  ;  and  that 
when  the  will  was  made  he  was  insane,  or  if  not  properly  insane, 
was  imbecile.  The  suggestion  that  insanity  existed  in  any  form, 
or  that  the  testator's  mental  faculties  were  perceptibly  impaired 
at  the  time  of  the  factum,  is  wholly  unsustained  by  the  proof. 
On  the  contrary,  the  proofs  establish  the  fact  that,  at  that  time, 
his  mind  was  as  vigorous  and  sound  as  it  had  ever  been.     The 
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instrument  was  prepared  by  Lot  C.  Clark,  Esq.,  for  many  years 
Ills  legal  adviser  in  relation  to  his  affairs  at  the  North.  Mr.  Clark 
was  alone  with  him  in  his  room,  at  his  brother's  house,  some  two 
or  three  hours,  conversing  in  respect  to  his  property,  receiving  his 
instructions,  getting  his  exact  views  in  regard  to  the  provisions 
of  the  will,  his  slaves,  and  the  laws  of  Virginia  and  North  Caro- 
lina as  to  them,  and  in  drawing  the  instrument  as  it  was  finally 
executed. 

All  the  directions  for  drawing  it  were  given  by  the  deceased, 
without  a  suggestion  from  any  other  person.  He  exhibited  a  will 
which  had  been  made  by  him  the  year  before,  and  which  had 
been  drawn  by  Judge  Metcalf,  the  Surrogate  of  the  county,  and 
suggested  the  alterations  he  desired  to  make,  assigning  his  reasons 
therefor.  He  named  as  witnesses  Dr.  Edgar,  for  many  years  his 
attending  physician  when  visiting  at  the  North,  and  Judge 
Winant,  a  friend  from  boyhood,  and  requested  Mr.  Clark  himself 
to  sign  as  a  witness. 

According  to  the  testimony  of  Mr.  Clark,  ''  he  was  as  clear  in 
mind  and  faculties  as  he  had  ever  known  him ;  his  mind  was 
perfectly  sound  and  clear."  Dr.  Edgar,  long  and  familiarly  ac- 
quainted with  his  physical  and  mental  characteristics,  constitu- 
tion, and  habits,  "  considered  him  of  sound  mind,"  and  Judge 
Winant,  the  other  subscribing  witness,  concurred  with  them  in 
opinion.  Judge  Winant,  after  the  will  was  executed,  conversed 
with  him  at  large  respecting  his  health,  and  in  reference  to  several 
improvements  in  which  he  was  interested  in  Virginia ;  in  which 
conversation  he  indicated  no  defect  of  mental  capacity,  but  full 
intelligence.  He  subsequently  died  while  with  the  family.  In 
addition  to  this  proof,  eight  witnesses,  residents  of  Virginia,  know- 
ing him  well  for  many  yeai-s,  testified  that,  down  to  his  leaving 
Deep  Creek  for  the  North,  some  ten  days  before  making  the  will, 
his  mental  condition  remained  as  good  as  they  had  ever  known  it ; 
and  Dr.  Anderson,  called  as  a  consulting  physician  three  days 
after  the  will  was  executed,  represented  his  "  intelligence  to  be 
perfect."  This  evidence,  which  was  wholly  uncontradicted,  tends 
to  sustain  the  conclusion  that,  instead  of  the  deceased's  being  a 
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pereon  of  permanently  diseased  intellect  at  the  time  of  the  execu- 
tion of  the  will,  there  were  no  sensible  indications  that  his  rather 
unusual  powers  of  mind  had  even  begun  to  decay.  He  was,  it  is 
true,  broken  in  health,  having  from  youth  been  a  sufferer  from  gout, 
which  was  hereditary,  and  which  at  length  caused  an  affection  of 
tiiie  heart  and  dropsy ;  the  latter  diseases  developing  themselves 
in  connection,  in  the  spring  of  1859.  Such  constitution  as  he 
had  was  nearly  broken  down ;  and  though  death  was  not  to  be  im- 
mediately apprehended,  the  issue  was,  as  the  physicians  who  ex- 
amined his  case,  some  three  days  after  the  execution  of  the  will, 
expressed  it,  "  to  be  merely  a  question  of  time."  But  no  one  in- 
timates that  his  bodily  infirmities  had  then,  if  ever,  led  to  any 
mental  disturbance,  or  enfeebled  his  intellect  in  any  appreciable 
degree.  Neither  has  the  suggestion  any  foundation  that  indul- 
gence in  intoidcating  liquors  had  then  impaired  his  mind. 

It  appears  that,  although  not  totally  abstaining,  he  had  for  most 
of  his  life  been  abstemious  in  the  use  of  liquor. 

A  year  or  two  before  his  death  he  indulged  in  a  more  free  use 
of  it,  but  not  apparently  to  excess — at  least,  before  the  summer  and 
fall  after  making  the  wiU.  In  1858  he  spent  the  months  of  May, 
August,  and  September  at  Eossville,  when  he  could  not  have 
drank  to  any  marked  extent,  for  no  one  suggests  that  he  was  ever 
under  the  influence  of  liquor  in  the  slightest  degree.  Prior  to  his 
visit  to  the  North  in  1859,  he  was  shown  to  have  been  partially 
affected  by  it,  in  two  or  three  instances,  in  Virginia,  but  was  never 
seen  intoxicated.  Nor  was  he  under  its  influence  to  any  extent 
when  the  will  was  made. 

In  view  of  these  facts,  there  is  no  color  for  saying  that  his  in- 
dulgence in  intoidcating  liquors,  previous  to  the  factum,  had  affect- 
ed his  mind  or  his  capacity  to  make  a  will.  Nor,  if  it  were  at  all 
important,  does  the  evidence  warrant  the  conclusion  that  his  use  of 
stimulants,  during  his  stay  and  last  illness  at  Eossville,  after  making 
the  will,  reduced  his  mind  to  a  state  of  general  incapacity  for  the 
performance  of  a  testamentary  act.  Such  a  conclusion  is  at  war 
with  the  general  facts  of  the  case.  There  is  no  pretence  that  his 
drinking    (however  extensive  it  may  have  been)    incapacitated 
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him  for  business,  or  prevented  him  from  attending  to  or  control- 
Kng  his  business  affaii's.  It  indisputably  appears  that  his  business 
operations  went  on  as  actively  as  ever,  under  his  direction  ;  and 
no  matter  relating  to  his  affairs,  North  or  South,  however  slight, 
anybody  ventured  to  touch  without  his  personal  authority.  Those 
who  speak  most  unfavorably  of  his  habits  represent  him  as  con- 
stantly exercising  memory,  will,  discrimination,  firmness,  and  all 
the  attributes  of  perfect  intelligence.  The  habit  of  drinking  un- 
doubtedly grew  on  hhn  as  he  sank  under  his  complicated  ail- 
ments ;  but  down  to  his  departure  for  Virginia,  some  two  months 
before  his  death,  nobody  pretends  that  he  was  imbecile.  Indeed, 
the  evidence  distinctly  indicates  that  up  to  this  time  he  retained 
nearly  his  full  strength  of  intellect. 

The  will,  then,  is  not  impeachable  on  the  ground  of  testamen- 
tary incapacity.  There  is  no  room  to  doubt  that  when  it  was  exe- 
cuted the  testator  was  fully  competent. 

Bodily  disease  may  have  abated  some  of  the  former  elasticity 
of  his  mind  ;  but  it  was  in  no  way  diseased,  or  even  in  an  incipi- 
ent state  of  decay. 

2.  There  being  capacity,  was  the  will  the  free  act  of  the  de- 
ceased ;  or  was  it  the  result  of  undue  influence,  exercised  by  his 
brother,  the  principal  beneficiary  ? 

This  latter  question  was  not  argued  with  any  apparent  confi- 
dence by  the  Appellant's  counsel,  and  I  cannot  well  see  how  it 
could  have  been.  Undue  influence  must  be  an  influence  exercised 
by  coercion,  imposition,  or  fraud.  It  must  not  be  such  as  arises 
from  the  influence  of  gratitude,  affection,  or  esteem ;  but  it  must  be 
the  ascendency  of  another  will  over  that  of  the  testator,  whose 
faculties  have  been  so  impaired  as  to  subject  him  to  the  controlling 
influence  of  force,  imposition,  or  fraud  (Gardiner  v.  Gardiner, 
34  N.  Y.  162 ;  Dean  v,  Negley,  41  Penn.  E.  312 ;  Small  v.  Small, 
4  Greenl.  220 ;  Trumbull  v.  Gibbons,  2  Zabriskie's  N.  J.  E.  117). 
Moreover,  the  exertion  of  the  influence  upon  the  very  act  must 
be  proved,  and  it  will  not  be  inferred  from  opportunity  or  interest 
(Carroll  v.  Norton,  3  Bradford,  320 ;  Clapp  v.  Fullerton,  34  N. 
Y.  R.  199). 
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I  can  discover  nothing  in  the  record  that  brings  the  case  within 
the  rules.  The  circumstances  anterior  to  and  attending  the  exe- 
cution of  the  instrument  are  not  consistent  with  any  other  hy- 
pothesis tlian  that  it  was  the  product  of  the  deceased's  own  will, 
and  not  of  the  force,  fraud,  or  undue  influence  of  any  other.  The 
fact  is  unquestioned  that  he  was  a  man  of  more  than  ordinary 
vigor  of  intellect,  of  great  firmness,  self-reliance,  and  tenacity  of 
purpose ;  and  it  is  clear,  from  the  evidence,  that  he  retained  his 
unusual  powers  of  mind  down  to  the  period  of  making  the  will. 
He  was  not,  therefore,  in  a  condition  to  be  exposed  to  undue  in- 
fluence. But  the  case  is  barren  of  evidence  of  any  direct  influence 
(much  less  that  improper  influence  which  will  vitiate  a  testa- 
mentary act)  exercised  by  the  brother  to  procure  the  will.  It 
may  be  that  the  deceased  was  unjust  to  his  son,  the  Appellant, 
in  the  disposition  of  his  property,  and  that  the  brother  should  not 
have  been  selected  as  the  chief  beneficiary ;  but  there  is  nothing 
rising  to  the  dignity  of  proof  of  any  undue  infiuence  or  connivance, 
on  the  part  of  the  latter,  to  effect  the  result.  In  its  disposition, 
as  to  the  parts  affecting  the  son  and  the  brother,  the  instrument 
was  similar  to  one  made  by  the  testator  at  Eossville,  the  fall 
previously,  except  that  the  annuity  to  the  son  was  reduced  from 
$1,400  to  $700.  It  is  possible  that  the  brother  knew  what  this 
will  of  1858  contained,  but  there  is  nothing  to  base  a  conjecture 
upon  that  he  interfered  in  any  way  to  bring  it  about. 

As  to  the  will  in  question,  the  proof  is  equally  decisive  as  to 
non-interference  on  the  part  of  the  brother.  It  appears  conclu- 
sively that  the  alteration  of  the  will,  in  1859,  by  halving  the 
son's  annuity,  was  in  accordance  with  the  design  of  the  testator, 
conceived  in  Virginia  the  winter  previously — a  design  and  re- 
sult over  which  the  brother  could  have  had  no  possible  influence 
in  the  nature  of  the  case. 

The  instrument  was  drawn  in  the  room  of  the  deceased,  he 
being  alone  vrith  Mr.  Clark,  his  counsel.  The  instrmnent  pro- 
ceeded solely  from  him.  The  brother  was  not  present  at  any 
time  during  the  two  hours  spent  in  the  act.  He  knew  that  the 
testator  was  making  his  will,  as  did  the  testator's  sister.  Mi's. 
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Gaiyon,  who  was  in  the  house  at  the  time ;  but  that  he  was  any 
more  cognizant  of  the  contents  of  the  instrument  being  executed 
than  the  sister,  there  is  not  the  slightest  proof.  True,  the  factum 
was  at  his  house,  but  that  was  the  deceased's  only  home  and 
resort  at  the  North.  There  was  some  evidence,  also,  that  he  con- 
veyed the  message  to  Mr.  Clark  to  come  and  draw  the  will ;  but 
his  agency  in  respect  to  that  message  was  not  only  natural,  but 
aflSrmatively  shown  to  have  been  in  obedience  to  the  wish  of  the 
deceased,  conceived  in  Virginia,  before  starting  for  the  North. 

In  view  of  this  state  of  facts,  there  is  no  ground  for  alleging 
that  the  deceased,  in  publishing  the  instrument,  and  dictating  its 
contents,  was  not  acting  of  his  own  free,  uninfluenced  will  and 
wish. 

There  is  much  evidence  in  the  case  of  matters  transpiring  at 
Eossville,  subsequent  to  the  will. 

An  allusion  to  it  is  unimportant.  The  point  of  inquiry  as  to 
testamentary  capacity,  and  the  exercise  of  undue  influence  or 
fraud,  is  before,  or  at  the  time  of  the  factum. 

Subsequent  occurrences  cannot  affect  the  legal  aspects  of  the 
case. 

I  am  of  the  opinion  that  the  questions  of  fact  involved  were 
rightly  discussed  by  the  Surrogate,  and  that  the  judgment  should 
be  affirmed. 

Judges  Porter,  Hunt,  Parker,  and  Grover  were  also  for  affirm- 
ance. Davies,  Ch.J.,  read  an  opinion  for  reversal,  in  which 
Bockes,  J.,  concurred. 

Judgment  affirmed. 

JOEL  TIFFANY, 

State  Reporter. 
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WILLAED  HATCH,  Eespondent,  v.  DAN  PRYOE,  Appel- 

LANT. 

Evidence — Written  Contract — Parol. 

When  the  case  shows  that  the  findings  of  the  referee  are  based  upon  testi- 
mony which  was  clearly  illegal,  the  party  in  whose  favor  such  illegal  findings 
were  made  cannot  avail  himself  of  them  to  sustain  his  judgment. 

Appeal  from  the  Supreme  Court.  The  complaint  alleged  that 
on  the  15th  of  April,  1868,  a  note  was  made  by  one  Clark  Rea- 
son, and  H.  Addington,  as  his  surety,  for  $130,  with  interest,  pay- 
able one  year  from  date,  to  Charles  Arnold,  or  bearer,  at  the  store 
of  Thompson  and  Bennett,  in  Willink ;  that  the  note  was  trans- 
ferred by  Arnold,  the  payee,  to  the  Plaintiff;  that  the  Defendant 
is  indebted  to  the  Plaintiff  on  the  note,  in  the  sum  of  $130,  with 
interest ;  and  that  such  indebtedness  originated  upon  a  contract 
between  Reason,  the  maker  of  the  note,  and  Pryor,  the  Defend- 
ant, by  which  Reason  transferred  to  the  Defendant  the  horses  for 
which  the  note  was  given,  and  the  latter,  in  consideration  thereof, 
agreed  to  pay  the  note  to  the  Plaintiff,  or  any  one  else  who  might 
be  holder  and  owner,  and  to  save  Reason  harmless  from  the  pay- 
ment of  the  note  and  costs. 

The  answer  contained  a  denial  of  each  allegation  in  the  com- 
plaint, and  averred  a  release  and  discharge  by  Reason  from  the 
allied  agreement. 

On  the  hearing  before  the  referee,  the  note  was  read  in  evidence, 
under  Defendant's  objection,  and  Reason  was  called  as  a  witness 
for  the  Plaintiff,  and  testified  in  substance  that,  some  time  after 
he  gave  the  note,  he  told  the  Defendant  he  was  much  embarrassed 
with  debt ;  that  the  Defendant  told  him  he  would  take  his  prop- 
erty to  pay  certain  debts,  and  would  pay  for  the  horses ;  and  that 
accordingly  he  let  the  Defendant  have  twenty-one  tons  of  hay, 
and  other  property,  including  the  horses  for  which  this  note  was 
given. 

On  cross-examination  of  the  witness,  it  appeared  that,  at  the 
time  this  arrangement  was  made,  the  bargain  was  reduced  to 
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writing,  and  that  the  property  which  he  let  the  Defendant  have, 
and  the  debts  which  the  latter  was  to  pay,  were  stated  in  the 
written  agreement.  He  did  not  remember  whether  he  signed  it 
himself  or  not,  but  he  was  indebted  to  the  Defendant,  and  the 
agreement  was  drawn  np  for  them  by  an  attorney,  and  delivered 
at  the  time  to  the  Defendant. 

A  motion  was  thereupon  made  to  strike  out  the  parol  evidence 
of  the  agreement  between  Reason  and  the  Defendant,  on  the 
ground  that  the  written  contract  was  the  appropriate  evidence  of 
such  agreement. 

The  motion  was  denied,  and  the  Defendant's  counsel  excepted. 

The  Plaintiff  was  then  sworn  as  a  witness,  and  testified,  under 
objection  and  exception  by  the  Defendant,  that  the  Defendant  on 
one  occasion  told  him  that  he  had  made  some  arrangements  with 
Reason  to  pay  this  note,  and  some  other  debts,  and  that  he  would 
pay  the  note  if  the  Plaintiff  would  take  certain  property ;  but,  on 
looking  at  the  property,  he  declined  to  take  it. 

The  Defendant  proved  the  execution  of  a  release  by  Reason 
from  the  agreement,  so  far  as  it  related  to  the  note  in  question, 
and  the  Plaintiff  testified  that  he  had  no  notice  of  such  release. 

The  Defendant,  at  the  close  of  the  case,  renewed  his  objections 
to  the  evidence,  and  insisted  that  upon  the  proof  the  Plaintiff  was 
not  entitled  to  recover.  The  referee  overruled  the  objections,  and, 
upon  the  foregoing  proof,  found  as  matter  of  fact  that,  in  consid- 
eration of  the  sale  and  delivery  of  certain  property  by  Reason, 
the  maker  of  the  note,  the  Defendant  agreed  to  pay  it ;  and  tliat 
Reason,  for  a  valuable  consideration,  subsequently  released  him 
from  the  undertaking,  without  notice  to  the  Plaintiff.  He  held 
as  matter  of  law  that,  under  the  agreement,  the  Defendant  was 
liable  to  the  Plaintiff  upon  the  note,  and  that  the  subsequent 
release  was  ineffectual. 

The  Defendant  excepted  to  the  various  rulings  of  the  referee, 
and  appealed  to  the  General  Term,  where  the  judgment  was 
aifirmed. 

J.  M.  Humphrey  for  Appellant. 

Galmha  Parsons  for  Respondent. 
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PoBTEEj  J. — Upon  the  facts  found  by  the  referee,  the  release 
executed  by  Eeason  would  be  ineffectual  to  impair  the  rights  of 
the  Plaintiff.  But  the  finding  is  unavailing  to  the  Respondent, 
as  it  is  based  on  evidence  which  should  have  been  excluded.  He 
gave  parol  proof,  on  the  hearing,  of  the  agreement  between  the 
Defendant  and  Eeason,  on  which  he  relied  to  establish  his  right 
of  action.  It  afterward  appeared  that  the  contract  was  reduced 
to  writing  ;  and  the  Respondent  neither  produced  it  nor  accounted 
for  its  non-production. 

The  referee  erred  in  denying  the  Defendant's  motion  to  strike 
out  the  parol  proof  thus  received,  and  in  giving  effect  to  secondary 
evidence  of  a  promise,  embodied  in  a  written  contract,  the  terms 
of  which  were  imascertained  (Dunn  v.  Hewitt,  2  Denio,  637; 
Eogers  v.  Van  Hoesen,  12  Johnson,  221 ;  Jenner  v.  Joliffe,  6  ib.  9). 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event  of  the  action. 

All  the  Judges  concurring,  except  Judges  Hunt  and  Bookbs, 
who  expressed  no  opinion. 

Ordered  accordingly. 

JOEL  TIFFANY, 

State  Reporter. 
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HAKVEY  W.  HYDE,  Respondent,  v.  JOHN  P.  P.  LATH- 
ROP, Appellant. 

Replevin — Delivery —  Title, 

When  property  contracted  to  be  delivered  at  a  certain  place,  and  at  a  cer- 
tain price,  has  been  delivered  at  the  place  so  that  it  can  be  identified,  and  so 
that  nothing  further  remains  to  be  done  except  perhaps  to  measure  or  count, 
60  as  to  determine  the  amount  to  be  paid,  the  delivery  is  complete,  and  the 
title  is  fully  vested  in  the  vendee. 

G.  P.  Cormtock  for  Appellant 
I.  R.  /Strong  for  Respondent. 

Davies,  Ch.J. — This  action  is  in  the  nature  of  replevin,  for 
abput  7,000  flour-barrel  staves. 

The  Plaintiff,  and  Hitchings  and  Oliver,  made  a  contract  in 
writing,  in  these  words :  "  $30.  Received  of  H.  W.  Hyde,  thirty 
dollars,  to  apply  on  thirty  thousand  flour-barrel  staves,  at  seven 
dollars  per  thousand,  gross  count,  which  are  to  be  delivered  at  the 
Buffalo,  Corning,  and  Genesee  Valley  Railroad  depot,  within 
three  weeks.  Dated,  Le  Roy,  June  26,  1856.  To  be  delivered  on 
the  cars. 

(Signed)  "  Sooville  Httchings, 

"  WiLLARD  Oliver." 

The  referee  who  tried  the  action  found  the  following  facts  : 
That  on  the  26th  of  June,  1856,  the  Plaintiff  took  from 
Hitchings  and  Oliver  the  contract  above  mentioned ;  that,  at  the 
time  of  the  making  of  the  contract,  the  Plaintiff  paid  to  said 
Hitchings  and  Oliver  $30 ;  that  on  the  8th  day  of  July  afterward 
he  paid  them  the  further  sura  of  $30  ;  that  on  the  1st  day  of  July, 
1856,  he  paid  them  the  further  sum  of  $25  ;  that  on  the  26th  day 
of  August,  aforesaid,  he  paid  them  the  further  sum  of  $30 ;  and 
on  the  15th  of  September,  of  the  same  year,  he  paid  them  the 
further  sum  of  $10. 

After  the  execution  of  said  contract,  and  in  the  month  of  July, 
1856,  the  said  Hitchings  and  Oliver  delivered  to  the  Plaintiff 
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10,464  staves,  under  and  upon  said  contract,  upon  a  car  at  the 
railroad  depot  at  Le  Eoy,  and  the  same  were  taken  to  Scottsville, 
and  received  by  the  Plaintiff.  That  after  the  making  of  the  said 
contract  aforesaid  the  same  was  modified,  so  that  the  said  Ilitcli- 
ings  and  Oliver  were  not  bound  to  deliver  the  staves  upon  the 
cars,  at  the  depot  aforesaid,  except  the  one  load  of  10,464,  deliv- 
ered in  the  month  of  July  aforesaid,  and  that  the  balance  of  said 
30,000  staves  was  to  be  delivered  at  the  said  railroad  depot  at 
Le  Koy  aforesaid.  That  after  the  delivery  of  the  said  10,464 
staves,  and  before  the  21st  of  September,  1856,  the  said  Ilitchings 
and  Oliver  drew  and  delivered  about  7,000  staves  at  the  railroad 
depot  in  Le  Hoy,  and  piled  them  near  the  railroad  track,  in  pur- 
suance of  said  modified  contract,  and  to  apply  on  the  same,  being 
the  same  staves  mentioned  and  described  in  the  complaint.  That 
upon  said  7,000  staves,  one  Alonzo  S.  Upham  had  a  claim  or  lien 
for  $7.50,  which  was  subsequently  paid  by  the  Defendant  in  this 
action.  That  on  the  9th  of  November,  1855,  Olmstead  and 
Adams  recovered  a  judgment,  before  a  Justice  of  the  Peace, 
against  said  Oliver,  for  $22.68,  and  execution  was  issued  thereon, 
and  the  same  was  renewed  from  time  to  time,  and  was  finally  re- 
newed August  14,  1856. 

That  on  the  26th  of  August,  1856,  one  Clark  also  duly  recov- 
ered a  judgment,  before  a  Justice  of  the  Peace,  against  said 
Ohver,  and  execution  was  thereupon  issued  on  said  last-mentioned 
judgment  to  one  Shumway,  a  constable,  who  had  the  execution 
on  the  previous  judgment,  and  who  had  levied  on  3,500  of  the 
staves  in  controversy,  and  which  levy  had  been  made  after  said 
staves  had  been  delivered  at  the  depot  at  Le  Roy,  aforesaid.  That 
on  the  26th  of  August,  1856,  said  Clark  recovered  another  judg- 
ment against  said  Oliver,  before  the  same  Justice,  for  $9.84,  upon 
which  execution  was  issued,  on  the  9th  of  September,  1856. 

On  the  said  9th  of  September  the  executions  upon  the  judg- 
ments of  Clark  were  placed  in  the  hands  of  Shumway,  the  con- 
stable, and  he  entered  upon  them  on  that  day  a  memorandum  of 
a  levy  on  the  same  day. 

On  the  20th  day  of  September,  1856,  Shumway,  the  constable,. 
21 


Digitized  by  VjOOQ IC 


322  HYDE  v.  LATHROP.  [Jure, 

Opinion  by  Davies,  Ch.J. 

sold,  on  the  three  executions  before  named,  the  whole  of  the 
staves  in  controversy,  about  7,000  in  number,  3,500  having  been 
drawn  to  the  depot  between  the  day  of  the  levy  and  the  day  of 
sale,  and  said  staves  were  bid  off  for  Defendant,  and  removed  by 
him. 

That  Hitchings  and  Oliver  were  partners  in  getting  out  the 
staves  in  question,  and  said  Oliver  died  a  few  days  prior  to  Octo- 
ber 4,  1856. 

That  on  the  14:th  day  of  October,  1856,  the  said  Hitchings,  as 
survivor,  made  an  assignment  and  transfer  of  all  the  right  and 
title  of  said  Hitchings  and  Oliver,  of,  in,  and  to  said  staves  to  the 
Plaintiff. 

The  referee  found  the  property  in  the  staves  in  question,  at  the 
time  of  the  taking  of  them  by  the  Defendant,  to  be  in  the  Plain- 
tiff, subject  to  the  lien  of  $7.50  of  the  said  Upham. 

That  the  value  of  the  staves  at  the  time  of  the  taking  the  same 
by  the  Defendant  was  $45,  after  deducting  Upham's  lien. 

That  the  damages  for  the  detention  of  the  staves  were  $12.43. 

The  referee  found  as  conclusions  of  law:  1.  That  at  the  time  of 
the  taking  of  the  staves,  the  Plaintiff  was  entitled  to  possession 
of  them  as  owner.  2.  That  the  lien  of  Upham  did  not  give  to 
the  Defendant  the  right  to  take  and  hold  the  staves.  3.  That  the 
payment  of  the  lien  of  Upham  did  not  operate  as  an  assignment 
of  the  lien  of  Upham  to  the  Defendant.  The  referee  gave  judg- 
ment for  the  Plaintiff  in  accordance  with  his  report,  and  judg- 
ment thereon  was  aflSrmed  at  the  General  Term. 

Upon  the  facts  found  by  the  referee,  and  those  which  we  are 
authorized  to  assume  he  found,  there  is  no  serious  embarrassment 
in  sustaining  this  judgment.  The  real  question  in  the  case  is,  in 
whom  was  the  property  of  the  7,000  staves  at  the  time  of  the  levy 
thereon  by  the  constable — in  the  Plaintiff,  or  in  Hitchings  and 
Oliver  ?  The  referee  has  found  as  a  fact  that  the  property  was 
in  the  Plaintiff,  subject  to  the  lien  thereon  of  Upham  for  the  $7.50. 

If  this  were  purely  a  question  of  fact,  this  finding  is  conclusive 
upon  this  point.  But  it  cannot  be  questioned  that  the  title  to  the 
staves  would  become  absolute  in  the  Plaintiff  by  a  delivery  of 
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them,  and  an  acceptance  thereof.  Now,  the  referee  lias  distinctly 
found  that  such  delivery  was  made,  in  conformity  with  the  terms 
of  the  modified  contract,  and,  to  sustain  the  judgment  upon  the 
referee's  report,  we  are  warranted  in  assuming  that  he  also  found 
that  the  same  had  been  accepted  by  the  Plaintiff. 

These  facts  show  that  the  title  of  the  staves  was  vested  abso- 
lutely in  the  Plaintiff,  and  there  was  left  no  leviable  interest  in 
the  Defendants,  on  the  executions  in  the  hands  of  the  constable. 
The  cases  of  Crofoot  v.  Bennett  (2  Com.  258),  and  Tyler  v. 
Strang  (21  Barb.  198),  are  satisfactory  and  conclusive  authorities, 
that  the  title  to  these  staves  vested  absolutely  in  the  Plaintiff, 
upon  their  delivery  at  the  railroad  depot.  The  general  rule 
undoubtedly  is,  that  if  goods  be  sold  while  mingled  with  others, 
by  weight,  number,  or  measure,  the  sale  is  incomplete,  and  the 
title  continues  with  the  seller,  until  the  bargained  property  be 
separated  and  identified  (2  Kent's  Com.  496) ;  and  the  reason  is, 
that  the  sale  cannot  apply  to  any  article  until  it  is  clearly  desig- 
nated, and  its  identity  thus  ascertained.  In  Crofoot  v.  Bennett 
(supra).  Judge  Strong  said  :  "  But  if  the  goods  are  clearly  identi- 
fied, then,  although  it  may  be  necessary  to  number,  weigh,  or 
measure  them,  in  order  to  ascertain  what  would  be  the  price  of 
the  whole,  at  a  rate  agreed  upon  between  the  parties,  the  title 
will  pass.  If  a  flock  of  sheep  is  sold  at  so  much  the  head,  and  it 
is  agreed  that  they  shall  be  counted  after  the  sale,  in  order  to 
determine  the  entire  price  of  the  whole,  the  sale  is  valid  and  com- 
plete." 

In  Tyler  v.  Strang  (supra),  a  quantity  of  lumber  was  piled  up 
and  delivered,  but  the  exact  quantity,  and  the  amount  to  be  paid 
therefor,  could  not  be  ascertained  until  a  measurement  thereof 
had  been  made.  The  evidence  tended  to  prove  that  the  lumber 
was  piled  by  itself,  preparatory  to  shipping,  and  that  possession 
of  the  whole  of  it  was  delivered.  The  Court  say :  "  If  such  was 
the  fact,  a  measurement  was  not  necessary  to  vest  the  title  in  the 
Plaintiff.  It  is  only  when  something  remains  to  be  done,  which 
is  by  tlie  contract  a  condition  precedent  to  the  passing  of  the 
title,  that  the  title  will  not  pass  until  the  act  be  performed." 
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In  the  case  at  bar,  nothing  remained  to  be  done,  after  the 
deKvery  of  the  staves  at  the  railroad  depot,  but  to  ascertain  the 
quantity,  for  the  purpose  of  determining  the  amount  to  be  paid 
therefor. 

By  the  contract  the  same  were  to  be  paid  for  "  at  seven  dollars 
per  thousand,  gross  count." 

Under  such  circumstances,  a  count  was  not  necessary  to  vest 
the  title  in  the  Plaintiff.  The  correct  rule  for  determining 
whether  the  title  passed  to  the  vendee  of  articles  to  be  manufac- 
tured b/  the  vendor,  is  undoubtedly  well  stated  by  Judge  Harris 
in  Comfort  v,  Kiersted  (26  Barb.  472).  In  that  case  the  contract 
was  for  the  manufacture  and  delivery  of  shingles,  with  a  proviso 
that  they  should  become  the  property  of  the  vendee,  as  manufac- 
tured. Judge  Harris  says :  "  Before  the  title  would  vest,  even 
after  the  shingles  had  been  made,  something  must  have  been  done 
which  would  amount  at  least  to  a  constructive  delivery.  The 
shingles  must  have  been  in  some  way  designated  and  set  apart,  so 
as  to  be  capable  of  being  identified  as  the  property  of  the  pur- 
chasers." 

All  these  requirements  are  found  in  the  case  now  under  consid- 
eration. 

It  may  be  conceded  that  the  admission  of  the  newspaper,  under 
date  of  Sept.  3,  1856,  containing  the  advertisement  of  a  circus  to 
be  held  at  Le  Roy  on  the  8th  of  that  month,  for  the  purpose  of 
identifying  the  day  when  the  Plaintiff  was  in  that  place,  was  not 
competent  evidence  to  prove  the  fact  that  a  circus  was  held  there 
on  that  day. 

The  Plaintiff  had  testified  in  his  cross-examination  that  he  was 
in  Le  lioy  before  the  15th  of  September,  and  said  "  it  was  on  the 
day  of  the  circus ;"  that  "  these  staves  were  then  there,  on  the 
west  side  of  the  depot ;  about  7,000." 

It  was  not  claimed,  on  the  part  of  the  Plaintiff,  that  he  did 
anything  with,  or  in  respect  to,  the  staves  at  the  time  he  thus 
saw  them. 

The  constable  made  his  levy  upon  half  of  them  on  the  8th  of 
September,  and  on  the  9th  upon  the  whole  7,000.    It  is  therefore 
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undeniable  that  the  whole  7,000  staves  had  been  delivered  at  the 
railroad  depot  anterior  to  the  8th  day  of  September,  in  pursu- 
ance of  the  terms  of  the  modified  contract ;  and  if  such  delivery 
vested  the  title  to  the  staves  in  the  Plaintiff,  as  it  is  believed  it 
has  been  shown  it  did,  then  it  follows  that  it  was  wholly  immate- 
rial upon  what  day  the  Plaintiff  first  saw  the  staves.  The  fact  of 
his  seeing  them,  or  the  time  when,  were  not  elements  m  the  vest- 
ing the  title  to  them  in  him,  and  the  admission  of  this  newspaper 
notice  worked,  therefore,  no  injury  to  the  Defendant. 

These  considerations  dispose  of  all  the  grounds  urged  upon  us 
for  a  reversal  of  this  judgment. 

We  do  not  see  any  sufficient  reasons  for  such  reversal,  and  we 
are  therefore  of  the  opinion  that  the  judgment  should  be  affirmed, 
with  costs. 

Affirmed, 

JOEL  TIFFANY, 
State  Reporter. 
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WILLIAM  DOUGHTY  and  Othees,  Com.'b,  Ac,  v.  ROW- 
LAND BRILL. 

Construction  of  Statute — Penalties  for  Encroachment  on  Highways. 

The  statute  imposing  penalties  for  encroachments  upon  highways  applies 
only  to  cases  where  the  highway  has  been  regularly  laid  out  according  to  law, 
and  not  to  cases  where  the  right  of  way  is  by  prescription. 

BocKES,  J. — This  case  comes  before  this  Court  on  an  appeal 
from  a  judgment  in  favor  of  the  Defendant,  dismissing  the  com- 
plaint, with  costs. 

The  action  was  brought  by  the  Plaintiffs,  Commissioners  of 
Highways  of  the  town  of  Beekman,  in  the  county  of  Dutchess, 
to  recover  penalties  imposed  by  statute  for  an  alleged  encroach- 
ment upon  the  public  highway.  On  the  trial  it  appeared  from 
the  pleadings  and  proofs  that  the  highway  at  the  place  of  the 
alleged  encroachment  had  been  used  as  such  by  the  public  for  a 
period  exceeding  twenty-five  yeare,  and  that  proceedings  had  been 
taken  by  the  Commissioners,  under  the  statute,  by  which  the  De- 
fendant's fence  was  declared  an  encroachment  on  the  highway,  and 
that  he  had  been  notified  to  remove  the  same,  which  he  refused 
to  do. 

It  further  appeared  that  the  highway  had  never  been  laid  out, 
or,  as  stated  in  the  case,  that  there  was  no  record  of  it  on  the 
town  books.  Judgment  of  nonsuit  was  ordei'ed,  on  the  ground 
that  the  statute  authorizing  recoveiy  of  penalties  for  encroach- 
ments on  the  public  highway  applied  only  where  the  highway 
was  "  laid  out "  according  to  law.  The  decision  of  this  case  by 
the  Supreme  Court  (opinion  by  Mr.  Justice  Brown)  is  reported  in 
36  Barb.  488. 

A  careful  examination  of  the  case  has  led  me  to  the  conclusion 
adopted  by  the  Supreme  Court,  and  for  the  reasons  clearly  and 
tersely  given  in  the  opinion  of  Mr.  Justice  Brown. 

That  learned  Judge  has  noticed  the  obvious  distinction  in  the 
rules  of  law  applicable  to  public  highways,  existing  by  prescriptive 
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right,  and  those  which  became  such  bj  force  and  authority  of  pro- 
ceedings under  the  statute  for  the  laying  out  of  highways,  which 
statute  provides  for  compensation  for  the  damages  occasioned 
thereby. 

He  shows  very  clearly  that  the  section  of  the  statute  imposing 
penalties  for  encroachments,  and  under  which  the  Plaintiffs  claimed 
to  recover,  had  application,  according  to  its  strict  language,  to 
a  case  '''where  a  highway  shall  have  been  laid  out^'^  leaving  to 
unlawful  interference  by  obstructions,  in  highways  established  by 
prescription,  the  common  law  recovery  for  nuisance.  The  rule 
must  also  be  held  in  mind  that  penal  statutes  are  to  have  a  strict 
construction. 

Their  application  will  generally  be  limited  to  cases  falling  within 
the  letter.  So  it  has  been  often  held  that  penalties  cannot  be 
raised  by  implication.  They  must  be  expressly  created  and  im- 
posed. 

The  line  of  argument  and  suggestions  of  Mr.  Justice  Brown 
have  also  received  the  sanction  of  this  Court  in  Talmage  v.  Hun- 
ting (29  K  T.  447). 

Although  not  there  directly  decided,  the  opinion  is  plainly 
insinuated  that  the  provisions  of  law  here  under  consideration 
in  r^ard  to  encroachments  must  be  deemed  confined  to  laid  out 


The  judgment  of  the  Supreme  Court  should  be  aflSrmed. 
All  affirm. 

JOEL  TIFFANY, 
State  Reporter. 
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THEODOSUS  F.  SECOE  v,  GEOEGE  LAW. 

Liability  upon  agreement  to  pay  third  party — Power  of  Referee    to    allow 
Amendmmtr-Code,  §§  272,  173. 

Where  a  person  receives  money  upon  an  agreement  to  pay  the  demands  of 
a  third  party  against  those  from  whom  he  received  the  money,  he  is  liable, 
upon  such  promise,  to  pay  the  same  to  the  party  entitled,  irrespective  of  the 
legal  obligations  of  the  party  paying  the  same. 

J,  H,  Reynolds  for  Respondent. 
Allen  c&  Hidchinga  for  Appellant. 

GroveRj  J. — The  testimony  excepted  to  by  Defendant,  which 
was  received  by  the  referee,  related  to  two  questions : 

First.  Whether  the  Defendant  was  individually  liable  upon  the 
demands  in  suit,  or  only  jointly  with  Roberts  and  others,  as  set 
forth  in  the  answer ;  and. 

Second.  Whether  the  Defendant  had  any  valid  claim  for  damages 
consequent  upon  the  failure  of  the  Plaintiffs  and  their  assigns  to 
complete  the  boilers  and  machinery  in  question  within  the  time 
fixed  by  the  contract  for  that  purpose. 

The  facts  found  by  the  referee,  wholly  independent  of  such  testi- 
mony, conclusively  determine  the  rights  of  the  parties  upon  both 
questions,  and  it  is  therefore  wholly  immaterial  whether  such  testi- 
mony was  competent  or  not. 

As  to  the  first  question,  the  referee  found  that,  before  the  com- 
mencement of  the  action,  the  associates  of  Defendant  paid  him 
their  respective  shares  of  the  demand  in  suit,  and  that  he  agreed 
with  them  to  pay  and  satisfy  the  Plaintiff  therefor.  This  rendered 
him  individually  liable  to  the  Plaintiffs  upon  such  demand,  irre- 
spective of  the  question  whether  he  was  so  liable  upon  the  contract 
(Lawrence  v.  Fox,  20  N.  Y.  268).  In  that  case  it  was  decided  by 
this  Court,  that  an  action  could  be  maintained  upon  a  promise 
made  by  the  Defendant,  upon  a  valid  consideration  to  a  third 
person,  for  the  benefit  of  the  Plaintiff,  although  the  latter  was  not 
privy  to  the  consideration.     It  was  further  held,  in  the  same  case, 
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that  a  creditor  could  maintain  an  action  against  a  person  who  had 
borrowed  money  of  his  debtor,  on  a  promise  to  pay  the  amount  to 
the  creditor. 

The  present  case  falls  directly  within  the  principle  of  this  case. 
Thus,  from  the  facts  found  by  the  referee,  the  Defendant  was 
allowed  this  demand  by  his  associates,  upon  a  settlement  between 
them,  and  was  paid  by  them  their  respective  shares,  and  in  consider- 
ation thereof  he  promised  to  assume  and  settle  the  demand  with 
the  Plain tiffi.  The  Defendant  was  individually  liable  to  the  Plain- 
tiff upon  this  contract. 

The  referee  had  the  same  power  to  allow  an  amendment  as  the 
Court  has  upon  a  trial  (Code,  §  272).  The  Court  (§  173)  has  power 
upon  trial  to  amend  by  inserting  additional  allegations,  and  to 

B-  cottform  the  pleadings  to  the  proof.  These  sections  authorized  the 
amendment  allowed  by  the  referee. 
r  ^  Upon  the  question  of  damages  for  the  delay  claimed  by  the 
Defendant,  the  referee  found,  in  substance,  that  the  parties  settled 
their  respective  demands,  including  the  claim  for  damages,  and 
liquidated  and  ^reed  npon  the  sum  due  the  Plaintiffs,  which  the 
Defendant,  in  consideration  thereof,  promised  to  pay.  This  Court 
is  concluded  by  such  finding,  as  it  was  made  upon  conflicting  evi- 
dence, and  the  facts  so  found  constitute  a  bar  to  the  Defendant's 
daim  for  damages. 

The  conclusions  of  law  by  the  referee  upon  the  facts  found  were 
correct. 
The  judgment  must  be  aflSrmed. 
All  concur. 
Affirmed. 

JOEL  TIFFANY, 
State  Eeporter. 
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SAMUEL  PINDAE,  Assignee,  &o.,  Eespondent,  v.  THE 
KINGS  COUNTY  FIRE  INSURANCE  COMPANY,  Ap- 
pellants. 

Insurance —  Condition —  Construction. 

When  a  policy  of  insurance  is  upon  a  building  and  a  stock  of  goods,  etc., 
such  as  is  usually  kept  in  country  stores,  it  covers  all  articles  of  merchandise 
coming  within  such  description,  even  though  it  include  articles  generally  pro- 
hibited except  at  special  rates. 

In  November,  1860,  Alfred  Pindar  procui'ed  from  the  Defend- 
ant a  policy  of  insurance  against  loss  by  fire  upon  a  building  in 
Rhinebeck  for  one  thousand  dollars  for  one  year ;  also  for  fifteen 
hundred  dollars  on  his  stock,  such  as  is  usually  kept  in  country 
stores,  for  one  year.  The  policy  contained  a  clause  providing 
that  if  the  premises,  at  any  time  during  the  period  for  which  the 
policy  would  otherwise  continue  in  force,  should  be  used  for  stor- 
ing or  keeping  therein  any  article,  goods  or  merchandise  denomi- 
nated hazardous  or  extra-hazardous,  or  specially  hazardous  in  the 
second  class  of  hazards  annexed  to  the  policy,  except  as  therein 
specially  provided  for,  the  policy  should  be  void  while  the  prem- 
ises were  so  used.  Among  the  articles  so  specified  as  extra-haz- 
ardous was  spirits  of  turpentine,  and  among  those  specially  haz- 
ardous, gunpowder.  The  premises  and  stock  of  goods  were 
consumed  by  fire  during  the  life  of  the  policy.  At  the  time  of 
the  fire,  about  twenty  gallons  of  spirits  of  turpentine  and  fifteen 
pounds  of  powder  were  kept  upon  the  premises.  After  the  fire, 
Alfred  Pindar  assigned  the  claim  upon  the  policy  to  the  Plain- 
tiff. Upon  the  trial,  the  Plaintiff  proved  that  spirits  of  turpen- 
tine and  gunpowder  were  articles  usually  kept  in  country  stores. 
The  counsel  for  the  Defendant  duly  excepted  to  this  i)roof  Upon 
the  trial,  it  became  a  question  as  to  the  quantity  of  blankets  in  a 
small  room  upon  the  premises  at  the  time  of  the  fire.  The  De- 
fendant's counsel  inquired  of  a  witness  what  number  of  blankets 
pressed  could  be  got  into  the  room.  The  Plaintiff's  counsel 
objected  to  the  question,  and  it  was  overruled  by  the  Court  and 
the  Defendant's  counsel  excepted.     The  counsel  for  the  Defend- 
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ant  moved  for  a  nonsuit  upon  the  ground  that  the  policy  was  not 
in  force  at  the  time  of  the  fire,  for  the  reason  that  prohibited 
articles  were,  at  the  time,  kept  upon  the  premises.  The  motion 
was  denied  by  the  Court,  and  the  Defendant's  counsel  excepted. 
The  jury  rendered  a  verdict  for  the  Plaintiff,  upon  which  judg- 
ment was  entered,  which  was  affirmed,  upon  appeal,  by  the  Gen- 
eral Term,  and  the  Defendant  appealed  therefrom  to  this  Court. 

J7.  A.  Nelson  for  the  Eespondent. 
Thmnpson  cfe  Weeks  for  the  Appellants. 

Grover,  J.  The  description  of  the  goods  insured  by  the 
policy  was  such  goods  as  are  usually  kept  in  country  stores.  To 
determine  what  particular  goods  were  covered  by  the  policy,  it 
was  necessary  to  ascertain  what  goods  were  usually  kept  in  coun- 
try stores.  This  rendered  proof  of  what  was  so  kept  necessary 
and  competent.  The  objection  to  this  evidence  was  therefore 
properly  overruled.  The  evidence  showed  that  spirits  of  turpen- 
tine and  gunpowder  were  usually  kept  in  country  stores.  These 
articles  were  thus  brought  within  the  description  of  the  policy 
and  covered  by  it.  It  was  wholly  immaterial  whether,  when 
stocks  of  country  stores  were  insured,  it  was  usual  to  make  some 
special  agreement  in  relation  to  these  articles.  The  inquiry  was, 
simply,  whether  they  were  usually  kept  in  country  stores,  not 
how  they  were  insured  when  so  kept,  if  at  all.  Aided  by  the 
proof  given,  the  policy  in  question  must  be  construed  as  insur- 
ing spirits  of  turpentine  and  gunpowder,  together  with  the  other 
goods,  as  much  as  though  these  articles  had  been  specifically  men- 
tioned as  insured  in  the  policy.  In  Harper  v.  The  Albany  Mu- 
tual Insurance  Company  (17  N.  T.  194),  it  was  held  that  a  policy 
upon  premises  privileged  for  a  printing-office,  upon  its  being 
shown  that  the  use  of  camphene  was  necessary  in  conducting  the 
business,  implied  an  assent  by  the  insurer  to  its  being  kept  upon 
the  premises  for  such  use,  although  the  restriction  to  its  being 
kept  upon  the  premises  was  similar  to  that  as  to  spirits  of  turpen- 
tine and  gunpowder  in  the  present  case,  and  that  so  keeping  and 
using  it  did  not  avoid  the  policy.    In  Harper  v.  The  New  York 
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Insurance  Company  (22  N.  Y.  441),  a  similar  rule  was  not  only 
held,  but  a  majority  of  the  Court  went  further,  and  held  that, 
although  the  policy  contained  a  printed  clause  exempting  the  in- 
surer from  damage  from  loss  sustained  from  camphene  kept  upon 
the  premises  for  use,  yet  that  this  exemption  did  not  apply  to  a 
loss  from  fire  caused  by  igniting  camphene,  so  kept,  accidentally 
by  a  lighted  match.  It  is  not  necessary  to  go  to  any  such  extent 
in  the  present  case.  We  have  seen  that,  in  the  present  case,  the 
policy,  properly  construed,  covered  gunpowder  and  spirits  of  tur- 
pentine, and  when  these  articles  are  insured,  a  printed  clause, 
prohibiting  their  being  kept,  is  plainly  repugnant  to  the  written 
clause  insuring  them,  and,  by  the  authority  of  the  cases  above 
cited,  the  printed  clause  must  be  governed  by  the  written.  The 
policy  was,  therefore,  not  void  at  the  time  of  the  fire,  by  reason 
of  keeping  the  spirits  of  turpentine  and  gunpowder.  It  cannot 
be  held  that  the  effect  of  the  printed  clause  in  the  present  case  is 
to  except  spirits  of  turpentine  and  gunpowder  from  the  general 
description  of  the  property  insured  without  overruling  Harper  v. 
The  Albany  Insurance  Company,  and  Same  v.  The  Kew  York 
Insurance  Company  (supra).  The  insurer  is  presumed  to  have 
known  what  articles  were  usually  kept  in  country  stores,  and 
consequently  that  the  policy  covered  the  powder  and  turpentine. 
The  Court  properly  held  that  the  opinion  of  the  witness  as  to  the 
quantity  of  blankets  that  could  be  put  in  the  room  in  question 
was  inadmissible.  It  did  not  appear  that  he  had  ever  packed 
blankets,  or  knew  any  more  about  the  space  required  for  any 
given  quantity  than  any  of  the  jurors.  Though  impressed  with 
tlie  idea  that  the  quantity  claimed  and  recovered  for  by  the  Plain- 
tiff could  not  have  been  put  in  the  space  in  question,  no  rehef 
can  be  given  on  that  ground  by  this  Court.  It  was  a  mere  ques- 
tion of  fact,  which  cannot  be  reviewed  here.  The  judgment 
must  be  aflirmed. 

All  concur. 

Affirmed* 

JOEL  TIFFANY, 

State  Reporter. 
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CAZET  AND  ASTOIN  v.  HUBBELL  and  Otheks. 

PUTNAM  AND  Others  v.  MEDBUKY  and  Othbes. 

HAMILTON  V.  SAME. 

SAWYER  V.  HUBBELL  and  Others. 

Foreclosure — Judgment — Purchaser — Jurisdiction, 

One  who  purchases  under  a  judgment  of  foreclosure,  thereby  submits  him- 
self to  the  jurisdiction  of  the  Court;  and  he  may  be  compelled,  on  motion, 
to  comply  with  the  conditions  of  sale. 

When  the  purchaser  is  in  possession,  under  a  decree  which  has  not  been 
fiiUy  executed,  mere  lapse  of  time  is  no  answer  to  a  motion  to  compel  the 
payment  of  the  amount  of  his  bid. 

When  a  motion  is  made,  by  those  having  an  interest  in  the  fund,  that  the 
money  be  paid  into  Court,  it  constitutes  no  valid  objection  that  one  of  the 
original  parties  is  dead,  and  that  the  action  has  not  since  been  revived. 

Appeal  by  Alrick  Hubbell  from  an  order  of  the  Supreme 
Court,  in  the  Eighth  district,  aflSrming  an  order  at  Special  Term, 
requiring  the  Appellant  to  pay  to  the  treasurer  of  Monroe  county, 
subject  to  the  order  of  the  Court,  the  unpaid  balance  of  his  bid, 
on  a  purchase  under  a  judgment  of  foreclosure,  amounting  to 
$6,362.55,  with  interest  from  the  14th  of  July,  1849 ;  being  the 
surplus  moneys  on  such  sale  claimed  by  the  Respondents  Cazet, 
Putnam,  Hamilton  and  others,  who  were  judgment  creditors  of 
the  mortgagor. 

It  appeared  by  the  papers  on  which  the  motion  was  founded, 
that  Cazet  and  Astoin,  two  of  the  Respondents,  recovered  judg- 
ment in  the  Supreme  Court  against  Alfred  Hubbell,  on  the  15tli 
of  January,  1849,  for  $1,125.64 ;  that  HoUister  and  Churchill 
recovered  a  like  judgment  for  $896.30,  on  the  25th  of  that  month  ; 
that  on  the  same  day  John  Williams  recovered  a  like  judgment 
for  $193.27,  and  Putnam  and  Whitney  a  like  judgment  for 
$418.27;  that  Joseph  Putnam  recovered  a  like  judgment  for 
$416.55,  on  the  16th  of  the  same  month ;  and  Samuel  Hamilton 
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a  like  judgment  for  $1,042.49,  on  the  same  day.  Each  of  the 
judgments  was  duly  docketed  at  the  time  of  its  recovery,  in  the 
oflSce  of  the  clerk  of  the  county  of  Monroe,  in  which  the  debtor 
resided,  and  the  executions  thereon  were  respectively  returned 
unsatisfied. 

On  the  12th  of  the  same  month,  Hubbell,  the  debtor,  assigned 
his  real  and  personal  property  to  Messre.  Smith  and  Medbury, 
ostensibly  for  the  benefit  of  his  creditors. 

On  the  2d  of  May,  1849,  James  W.  Sawyer  commenced  an 
action  for  the  foreclosure  of  a  mortgage  on  real  estate  of  Alfred 
Ilubbell,  situate  in  the  county  of  Monroe,  and  obtained  the  usual 
judgment  on  the  20th  of  June,  1849.  Under  this  judgment  the 
premises  were  sold  by  George  Hart,  then  sheriff  of  Monroe  coun- 
ty, and  were  purchased  by  the  Appellant,  Alrick  Hubbell,  on  the 
14th  of  July,  1849,  for  the  sum  of  $10,100.  Of  this  amount, 
the  sum  of  $87.67  was  applied  in  payment  of  the  attorney's 
costs;  $106.65  in  extinguishment  of  taxes  on  the  property; 
$118.36  in  satisfaction  of  the  fees  and  disbursements  of  the  sher- 
iff ;  and  $3,424.77  in  payment  of  the  judgment  of  foreclosure, 
which  Alrick  Hubbell  then  owned,  and  for  which  he  gave  his 
receipt  to  the  sheriff.  The  balance  of  the  purchase-money, 
amounting  to  $6,362.65,  w^ith  interest,  and  constituting  the  sur- 
plus fund  on  the  foreclosure  sale,  has  never  been  paid  over,  but 
is  still  retained  by  the  Appellant.  He  received  from  the  sheriff 
the  usual  conveyance,  and  has  since  sold  most  of  the  property. 
Alfred  Hubbell,  the  mortgagor,  and  the  sheriff  who  made  the 
sale,  both  died  insolvent,  and  two  of  the  sheriff's  sureties  are 
dead.  The  judgment  directed  that  the  surplus  moneys  arising 
from  the  sale  should  be  brought  into  court  to  abide  its  further 
order. 

Suits  in  equity  were  commenced  in  1849  by  Putnam  and  oth- 
ers of  the  Respondents,  and  in  1850  by  the  Respondent  Hamilton, 
for  the  purpose  of  setting  aside  the  assignment  of  Alfred  Hub- 
bell to  Messrs.  Smith  &  Medbury,  and  of  reaching  the  real  and 
personal  property,  which  he  had  sought  to  withdraw  from  the 
reach  of  judgment  and  execution.     The  assignees  and  the  Appel- 
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lant,  Alrick  Hubbell,  were  brought  in  as  Defendants.  These 
Buits  resulted  in  judgments  in  favor  of  the  respective  Plaintiffs  in 
February,  1862.  The  referee,  Judge  Foot,  found,  as  matter  of 
fact,  that  the  transfer  was  made  with  a  fraudulent  intent  on  the 
part  of  the  assignor,  and  that  Alrick  Hubbell,  the  present  Appel- 
lant, confederated  with  the  assignor  in  the  fraud,  and  in  placing 
his  property  beyond  the  reach  of  his  creditors.  The  judgment 
declared  the  invalidity  of  the  assignment,  directed  the  appoint- 
ment of  a  receiver,  and  held  Alrick  Hubbell  accountable,  as  a 
trustee,  for  any  deficiency  in  the  payment  of  the  Plaintiffs'  judg- 
ments from  the  other  property  of  the  assignor.  From  that  judg- 
ment the  respective  Defendants  appealed,  and  the  usual  under- 
takings were  given  to  stay  execution. 

A  similar  action  was  commenced  by  the  Respondents  Cazet 
and  Astoin  against  the  assignees,  which  was  pending  and  unde- 
termined at  the  time  the  motion  was  made. 

The  property  which  came  to  the  hands  of  the  assignees  appears 
to  have  amounted  to  about  $2,500,  from  which  they  are  entitled 
to  allowances  under  the  judgments  declaring  the  invalidity  of 
the  assignment. 

The  Appellant,  in  his  opposing  affidavit,  did  not  deny  that  the 
balance  of  the  purchase-money,  constituting  the  surplus  fund  on 
the  sale,  was  in  fact  unpaid,  but  he  alleged  that,  "  after  the  sale, 
he  settled  with  George  Hart,  sheriff,  who  made  the  sale,  and  gave 
to  said  Hart  a  promissory  note,  with  surety,  for  the  amount  of 
the  surplus  money,  and  took  a  deed  of  said  premises,  which  note 
said  Hart  received  in  payment  of  the  bid  made  by  deponent  on 
said  sale."  He  adds,  that  Hart  executed  and  delivered  a  deed 
of  the  premises,  and  gave  him  a  receipt  in  full  for  the  amount 
of  his  bid  on  said  sale.  He  claimed  to  hold  large  claims  and 
demands  against  Alfred  Hubbell  which  were  still  unpaid,  and 
denied  that  the  judgment  of  Cazet  and  Astoin  was  the  oldest 
unsatisfied  judgment  against  him,  but  specified  none  of  an  ear- 
lier date  which  remained  unpaid. 

The  motion  was  granted  on  the  hearing  before  Mr.  Justice 
Welles,  at  the  Monroe  Special  Term,  and,  the  order  having 
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been  affirmed  at  the  General  Term,  an  appeal  was  taken  to  this 
Court. 

Lyma/n  Tremain  for  the  Appellant. 
Wm,  F.  Cogswdl  for  the  Kespondents. 

Porter,  J.  The  Appellant  acquired  his  title  to  the  mortgaged 
premises  under  a  judgment  which  directed  that  the  surplus  mon- 
eys should  be  paid  into  court.  He  took  the  benefit  of  the  pur- 
chase, but  by  a  secret  and  collusive  arrangement  with  the  sheriff 
he  retained  the  surplus,  amounting  to  $6,362.55,  with  interest 
from  the  14th  of  July,  1849.  That  officer  had  no  authority  to 
remit  the  payment  of  any  portion  of  the  price,  or  to  accept  a 
note  to  himself  in  extinguishment  of  the  Appellant's  obligation. 
By  becoming  the  purchaser,  Alrick  Hubbell,  though  not  named 
as  a  party  in  the  action,  submitted  himself  to  the  jurisdiction  of 
the  Court  in  the  foreclosure  suit ;  and  the  appropriate  remedy,  to 
compel  him  to  pay  over  the  surplus  money,  was  the  motion  made 
by  the  Respondents  (Requa  v.  Eea,  2  Paige,  339 ;  Brasher  v. 
Cortland,  2  Johns.  Ch.  505 ;  Casamajor  v.  Strode,  1  Simons  & 
Stuart,  381 ;  Lansdown  v.  Elderton,  14  Yesey,  512). 

It  was  urged  with  great  force  and  ability,  on  the  argument, 
that  the  obligation  to  complete  the  purchase  was  extinguished 
by  the  lapse  of  time.  In  this  view  we  cannot  concur.  The  Ap- 
pellant retains  the  benefit  of  the  title  he  acquired  through  the 
judgment  of  foreclosure ;  and  nothing  has  occurred  since  which 
gives  him  a  better  right,  now  than  then,  to  disregard  the  direc- 
tions of  the  tribunal  by  which  that  judgment  was  pronounced. 
For  all  the  purposes  of  this  proceeding,  the  action  is  to  be 
deemed  still  pending;  and  there  is  no  statute  of  limitations 
ousting  the  Court  of  jurisdiction  to  enforce  the  execution  of  its 
decree.  It  is  no  answer  to  the  motion,  that  such  a  defence  might 
have  prevailed  if  the  parties  aggrieved  had  sought  a  concurrent 
remedy,  by  action  against  the  sheriff  for  breach  of  duty.  The 
Kespondents  have  been  guilty  of  no  laches.  The  right  to  the 
surplus  moneys  was  presumptively  in  the  assignees  until  the 
assignment  was  adjudged  to  be  fraudulent ;  and  when  its  inva- 
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Kdity  was  legally  ascertained,  the  Respondents  promptly  resorted 
to  their  motion.  It  is  urged,  with  much  force,  that  Cazet  and 
Astoin  were  not  even  then  in  a  position  to  move,  as  their  action 
was  still  undetermined ;  but  this  furnishes  no  ground  for  revers- 
ing the  order,  as  other  parties  united  in  the  application,  who  were 
entitled  to  the  precise  relief  demanded. 

We  think  there  is  no  force  in  the  objection,  that  the  motion 
was  made  without  first  bringing  in,  as  parties,  the  representa- 
tives of  Alfred  Hubbell,  who  was  one  of  the  Defendants  in  the 
foreclosure  suit.  Tiieir  substitution  was  unnecessary  for  the  pur- 
pose of  compelling  the  Appellant  to  complete  his  purchase  by 
bringing  the  money  into  court,  and  their  rights  are  unaffected  by 
the  order,  which  simply  secures  the  fund  by  placing  it  in  the 
custody  of  the  law,  without  awarding  it  to  either  of  the  claim- 
ants (Lynde  v.  O'Donnell,  21  How.  36-39 ;  Brown  v,  Andrews, 
1  Barb.  227 ;  McGregor  v.  Comstock,  28  N.  Y.  238 ;  Hancock 
V.  Hancock,  22  id.  570). 

By  mistake  in  entitling  the  cause,  Alrick  Hubbell  is  named  in 
the  motion  papers  as  one  of  the  Defendants  in  the  foreclosure 
suit.  The  error  is  one  which  we  are  bound  to  disregard,  as  it 
prejudiced  neither  of  the  parties,  and  affected  none  of  their  sub- 
stantial rights  (Code,  §§  173,  176 :  Bank  of  Havana  v,  Magee, 
20  N.  Y.  360). 

We  think  the  other  points  urged  in  support  of  the  appeal  un- 
tenable ;  but  as  the  rights  of  the  parties  claiming  interests  in  the 
fund  are  not  yet  finally  determined,  the  order  should  be  modi- 
fied by  allowing  the  Appellant,  if  he  should  so  elect,  to  give  a 
bond  to  the  people,  with  two  sufficient  sureties,  to  be  approved 
by  a  Justice  of  the  Supreme  Court,  and  to  be  filed  in  the  office 
of  the  clerk  of  the  county  of  Monroe,  securing  the  payment  of 
the  amount  named  in  the  order,  with  interest,  as  that  Court  may 
direct,  and  the  observance  of  such  orders  as  may  be  made  from 
time  to  time  in  the  premises. 

With  this  modification,  the  order  of  the  Supreme  Court  should 
be  affirmed. 
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All    the    Judges    concurring   except    Davtes,    Ch.    J.,   and 

BOCKES,  J., 

Ordered  accordingly. 

BocKEs,  J.,  read  an  opinion  for  reversal,  holding— ;/2r^  that 
Cazet  and  Astoin  had  no  standing  in  court  to  make  or  join  in 
the  application  against  Hubbell ;  and  second^  that  as  regards  the 
other  parties,  their  right  to  move  was  lost  to  them  by  a  lapse  of 
time. 

JOEL  TIFFANY, 

State  Reporter. 
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CHAELES  A.  L.  GRAM  et  al.,  Appellaots,  v.  THE  PEUS- 
SIA  EMIGRATED  EVANGELICAL  LUTHERAN  GER- 
MAN  SOCIETY,  etc.,  and  Others,  Respondents. 

Rdigious  Corporations — Tntsteea — Cestui  que  trust — Change  of  Doctrine. 

A  religious  society  incorporated  under  the  General  Act  of  1813  (April  5), 
is  a  corporation  of  all  the  members  of  such  society,  and  not  of  the  trustees, 
or  a  limited  portion  of  the  members. 

The  trustees  of  such  society  cannot  take  a  trust  for  the  sole  benefit  of  mem- 
bers of  the  church,  as  distinguished  from  other  members  of  such  congregation. 

Nor  does  such  statutory  incorporation  contemplate  or  recognize  the  devo- 
tion of  the  corporate  property  to  the  support  of  a  perpetual  and  unchangeable 
system  of  religious  faith  and  doctrine. 

A  majority  of  the  corporators,  without  respect  to  their  religious  tenets, 
haye  the  entire  control  over  the  revenues  of  the  corporation. 

G,  D,  Lamott  fof  the  Appellants. 
P.  Z.  Eh/  for  the  Respondents. 

Parkek,  J. — ^We  may  assume,  from  the  facts  found  by  the  ref- 
eree, that  the  religious  incorporation  named  as  one  of  the  De- 
fendants in  this  case  received  and  held,  so  far  as  it  might  legally 
do  80,  the  property  which  it  held,  under  certain  trusts,  for  the 
propagation  and  support  of  the  German  Evangelical  Lutheran 
fidth,  including  doctrines  and  government,  as  held  and  practised 
by  the  German  Evangelical  Lutheran  churches  imder  the  Synod 
of  Buffalo  and  its  ministry. 

Also,  that  the  action  of  the  Defendants'  trustees,  in  prohibit- 
ing the  Plaintiff  Gram,  pastor  of  the  church,  from  performing 
his  functions  as  such  pastor  in  the  church  edifice,  and  excluding 
the  Plaintiff  Iloge,  the  school-teacher,  chorister,  and  sexton  of 
said  church,  from  the  performance  of  his  functions  as  such 
teacher,  chorister,  and  sexton,  was  in  violation  of  the  rules  of 
ecclesiastical  government  of  the  Lutheran  churches,  and  of  the 
rights  of  the  Plaintiffs  under  the  same. 

The  referee,  conceding  these  facts,  held,  as  a  conclusion  of  law, 
that  the  Plaintiflfe  were  entitled  to  no  relief,  for  the  reason  that 
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the  tnists  sought  to  be  created  were  unauthorized  by  law,  and 
void ;  and  the  property  vested  in,  and  was  held  by,  the  said  in- 
corporation unaffected  thereby. 

Unless  the  Plaintiffs  can  sustain  the  trusts  which  they  allege 
the  Defendants  have  violated  without  invoking  to  their  aid  the 
law  of  charitable  tises,  as  an  existing  operative  system,  indepen- 
dent of  our  statutes  of  uses  and  trusts,  they  cannot  under  the 
law,  as  settled  by  the  decisions  of  this  court,  sustain  them.  The 
subject  of  charitable  uses  was  very  thoroughly  examined  in  the 
recent  case  of  Bascom  v.  Albertson  (34:  N.  Y.  584),  and  the  con- 
clusion clearly  and  definitely  reached,  that  they  are  not  excepted 
from  the  provision  of  our  statute  that  uses  and  trusts,  except  as 
authorized  and  modified  by  the  statute  itself,  are  in  this  State 
abolished. 

We  are  brought  then  to  the  inquiry,  whether  the  trusts  in 
question  can  be  sustained  as  being  authorized  by  statute.  Man- 
ifestly, no  authority  for  the  creation  or  allowance  of  such  trusts 
as  these  can  be  found  in  the  article  of  the  Kevised  Statutes  enti- 
tled "  Of  uses  and  trusts."  Is  there  anything  in  the  charter  of 
this  religious  incorporation  by  which  they  can  be  sustained  ? 

The  society  was  incorporated  under  the  general  act  providing 
for  the  incorporation  of  religious  societies,  passed  April  5, 1813. 
This  act  was  not  repealed  by  the  Revised  Statutes,  but  has  re- 
mained in  operation  from  the  time  of  its  passage  to  the  present 
time,  and,  undoubtedly,  whatever  powers  are  given  by  it  to  the 
religious  societies  incorporated  under  it,  are  entirely  unaffected 
by  the  provisions  of  the  Revised  Statutes  in  relation  to  trusts  and 
perpetuities  (Tucker  v.  St.  Clement's  Church,  3  Sand.  S.  0. 
242 ;  S.  C.  4  Seld.  558).  Every  conveyance  of  lands  to  such 
corporations  creates  a  perpetuity,  and  necessarily  implies  a  trust, 
although  none  be  expressed.  The  trusts,  however,  upon  which 
the  trustees  of  such  societies  hold  the  property  committed  to 
their  charge,  cannot  be  referred  to  any  class  of  those  cases  which 
are  authorized  by  the  Revised  Statutes,  but  are  dependent  en- 
iii'ely  upon  the  provisions  of  the  Act  of  1813,  above  referred  to. 

It  18  necessary,  then,  to  ascertain  what  is  the  scope  and  intent 
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of  that  act,  in  reference  to  the  property  which  it  allows  the  reli- 
gious societies  incorporated  under  it  to  receive  and  hold.  The 
trustees  of  every  such  society  are,  by  the  fourth  section  of  the 
act,  authorized  to  take  into  their  possession  all  the  temporalities 
belonging  to  the  society,  whether  real  or  personal  estate,  and 
whether  given,  granted,  or  devised  directly  to  the  society,  or 
to  any  other  person  for  their  use;  and  to  receive,  hold,  and 
enjoy  all  churches,  meeting-houses,  parsonages,  and  burying- 
places,  with  the  appurtenances  and  estates  belonging  to  the 
society,  in  whatsoever  manner  the  same  may  have  been  ac- 
quired, or  in  whose  name  soever  the  same  may  be  held,  as  fully 
and  amply  as  if  the  right  or  title  thereto  had  originally  been 
v^ted  in  the  said  trustees;  and  also  to  purchase  and  hold 
other  real  and  personal  estate,  and  to  demise,  lease,  and  im- 
prove the  same  for  the  use  of  such  society,  or  other  pious  uses  ; 
also  to  repair  and  alter  the  churches  or  meeting-houses,  and  to 
erect  others  if  necessary,  and  to  erect  dwelling-houses  for  the  use 
of  their  ministers,  and  school-houses  and  other  buildings  for  the 
use  of  the  society,  and  to  make  rules  and  orders  for  managing 
the  temporal  affairs  of  the  society,  and  to  dispose  of  all  moneys 
belonging  thereto,  and  to  r^ulate  and  order  the  renting  of  the 
pews  in  their  churches  or  meeting-houses,  and  the  perquisites  for 
the  breaking  of  ground  in  the  cemetery  or  churchyards,  and  in 
the  churches  and  meeting-houses,  for  burying  the  dead ;  and  all 
other  matters  relating  to  the  temporal  concerns  and  revenues  of 
the  society. 

The  third  section  provides  the  mode  by  which  a  religious  soci- 
ety may  become  incorporated  at  a  meeting  of  the  male  persons 
of  full  age  belonging  to  the  church,  congregation,  or  society,  held 
at  the  church,  meeting-house,  or  other  place  where  they  statedly 
attend  for  divine  worship ;  and  also  who  are  entitled  to  vote  for 
trustees  at  the  election  then  held,  being  every  male  person  of  full 
age  who  has  statedly  worshipped  with  such  church,  congregation, 
or  society,  and  has  formerly  been  considered  as  belonging  thereto. 
And  the  seventh  section  provides,  in  regard  to  voters  at  every 
Bucceeding  election  of  trustees,  that  none  shall  vote  except  those 
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who  have  been  stated  attendants  on  divine  worship  in  the  said 
church,  congregation,  or  society,  at  least  one  year  before  such 
election,  and  shall  have  contributed  to  the  support  of  the  church, 
congregation,  or  society,  according  to  the  usages  and  customs 
thereof. 

In  the  case  of  Eobertson  v.  Bullions  (1  Kern.  243),  in  deter- 
mining the  questions  presented  to  the  Court,  in  respect  to  the 
removal  of  trustees  of  religious  corporations,  and  their  obliga- 
tions to  account,  it  became  necessary  to  pass,  to  some  extent, 
upon  the  powers,  duties,  and  functions  of  such  trustees,  the  ten- 
ure by  which  they  hold  the  corporate  property,  and  the  nature 
of  the  trusts  committed  to  their  charge.  One  of  the  questions 
arising  in  the  case,  and  which  was  discussed  and  decided,  was, 
whether  the  trustees  alone  constitute  the  corporation,  and,  as 
such,  hold  the  property  in  trust  for  the  society  existing  as  a  vol- 
untary association,  their  relation  to  the  society  being  simply  that 
of  a  trustee  to  his  cestui  que  trust,  or  not,  and  it  was  held  "  that 
a  religious  corporation,  under  our  statute,  consists  not  of  the  trus- 
tees alone,  but  of  members  of  the  society ;  that  the  society  itself 
is  incorporated,  and  not  merely  the  trustees  and  its  members  are 
the  corporators ;  that  the  relation  of  the  trustees  to  the  society  is 
not  that  of  a  private  trustee  to  the  cestui  que  trust,  but  they  are 
the  managing  officers  of  the  corporation,  and  trustees  in  the  same 
sense  in  which  the  president  and  directors  of  a  bank  or  railroad 
company  are  trustees,  and  are  invested,  in  regard  to  the  temporal 
affiiirs  of  the  society,  with  the  powers  specifically  conferred  by 
the  statute,  and  with  the  ordinary  discretionary  powers  of  similar 
corporate  officers." 

It  was  also  held  in  that  case  "  that  the  trustees  of  a  religious 
corporation,  under  our  statute,  cannot  take  a  trust  for  the  sole  ben- 
efit of  members  of  the  church  as  distinguished  from  other  mem- 
bers of  the  congregation,  nor  for  the  benefit  of  any  portion  of  the 
corporators  to  the  exclusion  of  others,  no  trust  being  authorized 
by  the  statute  except  for  the  use  and  benefit  of  the  whole 
society." 

Now,  although  it  is  evident  from  the  provisions  and  general 
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scope  of  the  act,  that  the  use  to  which  the  property  of  the 
society,  in  the  hands  of  the  trustees,  is  to  be  devoted,  is  the  pro- 
motion of  religion  through  the  observance  of  divine  worship,  and 
the  ministrations  and  teachings  of  the  ministers  and  other  teach- 
ers of  religion,  and  undoubtedly  any  diversion  of  the  property  of 
the  society  by  the  trustees  from  this  general  object  would  be  such  ' 
an  abuse  of  their  trust  as  a  court  of  equity  would  correct ;  yet  it 
is  equally  evident  that  the  statute,  as  thus  construed  by  the  Court, 
does  not  contemplate  or  recognize  a  devotion  of  such  property 
which  shall  be  absolutely  perpetual  and  unchangeable  to  the  sup- 
port of  a  particular  system  of  religious  faith  and  doctrine,  or 
ecclesiastical  rule  and  discipline.  K  the  relation  between  the 
trustees  and  the  society  is  not  that  of  a  trustee  to  the  cestui  que 
trust,  but  the  society  itself  is  the  corporation,  and  if  the  trustees 
cannot  take  and  hold  a  trust  for  the  sole  benefit  of  a  portion  of 
the  corporators  to  the  exclusion  of  others,  it  seems  to  follow  that 
a  trust  in  favor  of  persons  of  a  particular  religious  faith  is  not 
within  the  scope  of  the  statute.  The  idea  of  such  a  trust  neces 
sarily  implies  that  if  a  division  occurs  in  the  society  holding  the 
same  faith  at  the  beginning,  the  portion  adhering  thereto  must 
remain  the  cestui  que  trusts,  to  the  exclusion  of  those  who  do  not 
so  adhere ;  and  the  trustees  must  administer  the  property  exclu- 
sively for  them.  This,  as  we  have  seen  it,  is  held  in  the  case  last 
cited,  and,  as  is  plain  from  the  statute,  cannot  be  done.  And  I 
think  the  additional  proposition  stated  by  Judge  Selden,  and 
concmred  in  by  three  of  his  associates  in  that  case,  logically  fol- 
lows from  those  which  were  held  and  decided,  to  wit :  "  That  the 
trustees  of  a  religious  corporation  in  this  State  cannot  receive  a 
trust  limited  to  the  support  of  a  particular  faith  or  a  particular 
class  of  doctrines,  for  the  reason  that  it  is  inconsistent  with  those 
provisions  of  the  statute  which  give  to  the  majority  of  the  corpo- 
rators, without  regard  to  their  religious  tenets,  the  entire  control 
over  the  revenues  of  the  corporation." 

This  construction  was  sustained  in  the  case  of  Petty  v,  Tooker 
(21  N.  Y.  267).  That  case  involved  the  inquiry  whether  the 
trustees  and  a  majority  of  the  sociejy  could  change  from  Congre- 
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gationalists  to  Presbyterians,  and  retain  possession  of  the  church 
property  against  those  who  adhered  to  the  faith  of  the  founders 
of  the  church  and  society,  and  it  was  held  without  dissent  that 
they  could :  "  That  corporations  formed  under  the  third  section 
of  the  Act  of  1813  have  no  denominational  character,  nor  can 
any  such  character  be  engrafted  upon  them.  That  portion  of  the 
members  organized  into  a  separate  body  called  the  church  may 
belong  to  a  peculiar  denomination,  but  it  has  no  power  to  im- 
press its  distinctive  character  upon  the  corporation,  so  as  to  ren- 
der it  ineffaceable  by  the  voice  of  a  majority  of  the  corporators." 

!Now,  the  trust  sought  to  be  created  in  the  case  at  bar  was  a 
trust  limited  to  the  support  of  a  particular  religious  denomina- 
tion, to  such  parts  of  the  society  as  should  adhere  to  the  doc- 
trines, faith,  and  government  of  the  Evangelical  Lutheran 
Church,  with  the  unaltered  Augsburg  Confession,  and  remain 
subject  to  the  religious  government  of  the  synod  of  Buffalo  and 
its  ministry.  This,  it  is  evident,  is  a  trust  not  allowable  under 
the  construction  of  the  statute  which  has  been  settled  by  this 
court. 

The  action  of  the  Defendants'  trustees,  in  excluding  the  Plain- 
tiff Gram  from  the  church  edifice  and  the  exercise  of  his  func- 
tions as  pastor  therein,  and  the  Plaintiff  Hoge  from  the  school- 
house  and  the  discharge  of  his  duties  as  teacher  therein,  is  found 
by  the  referee  to  have  been  under  the  direction  of  a  majority  of 
the  members  of  the  church  and  corporation. 

There  is  nothing,  therefore,  in  the  acts  of  the  trustees  com- 
plained of  which  the  Court  can  regard  as  a  breach  of  trust  or 
violation  of  duty.  The  referee  was  right  in  his  decision  that  the 
Plaintiffs  were  entitled  to  no  relief,  and  in  dismissing  their  com- 
plaint. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Affirmed. 

SoBUGHAM,  J.,  not  voting. 

JOEL  TIFFANY, 

State  Reporter. 
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HENRY  P.  SMITH,  Eespondent,  v.  ALBERT  H.  TRACY, 
Executor,  etc.,  Appellant. 

Principal  and  Agent — Transfer  of  Stock — WaiTanty. 

An  agent,  with  express  authority  to  sell,  has  no  implied  authority  to  war- 
rant, where  the  property  is  of  a  description  not  usually  sold  with  warranty. 

One  employed  to  make  a  sale  of  bank  stock  is  not,  presumptively,  empow- 
ered to  warrant  it  in  the  name  of  his  principal. 

The  receipt  of  the  proceeds,  by  the  owner  of  the  stock,  in  ignorance  of  an 
unauthorized  warranty  by  the  agent,  is  not  a  ratification  of  the  unauthorized 
engagement. 

When  a  party  claims,  receives,  and  retains  the  property  of  another,  know- 
ing that  it  was  obtained  by  an  unauthorized  use  of  his  name,  it  is  a  ratifica- 
tion of  the  assumed  agency,  which  evinces  his  assent  to  the  original  contract. 

So,  too,  when  an  agent,  acting  within  the  scope  of  his  actual  authority, 
perpetrates  a  fraud  for  the  benefit  of  his  principal,  and  the  latter  receives  the 
fruits  of  it,  he  thereby  adopts  the  fraudulent  acts  of  the  agent. 

But  the  mere  receipt,  by  the  owner,  of  the  proceeds  of  his  own  property, 
is  not  a  ratification  of  a  collateral  contract  made  without  his  huthority,  and 
to  which  he  never  knowingly  assented. 

Appeal  from  the  Supreme  Court.  The  action  was  for  breach 
of  warranty  on  the  sale  of  two  hundred  shares  of  stock,  owned 
by  the  late  Albert  H.  Tracy,  in  the  Hollister  Bank  of  BuflFalo, 
of  the  nominal  value  of  $10,000. 

The  cause  was  tried  at  the  Erie  Circuit,  in  June,  1865,  before 
Mr.  Justice  Grover  and  a  jury.  The  sale  of  the  stock  was 
claimed  to  have  been  made  on  the  9th  of  January,  1857.  On 
that  day  Mr.  Tracy  received  his  pay.  He  continued  to  reside  in 
Buffalo  until  his  death,  in  September,  1859.  The  failure  of  the 
bank  occurred  in  August,  1857,  and  the  claim  on  which  this  suit 
was  founded  was  first  made  in  April,  1860.  The  Plaintiff  relied 
upon  the  president  and  cashier  of  the  bank  as  witnesses  to  estab- 
lish their  authority  to  make  the  sale,  and,  upon  his  own  testi- 
mony in  conjunction  with  theirs,  to  show  that  Hollister  made 
certain  representations,  which  amounted  to  a  warranty.  The 
Defendant  claimed  that  the  sale  was  made  by  Tracy  to  Hollister,. 
and  by  Hollister  in  his  own  behalf  to  the  Plaintiff. 
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It  appeared  on  the  trial  that,  in  the  early  part  of  January, 
1857,  Mr.  Tracy,  who  was  a  director  in  the  bank,  and  a  share- 
holder to  the  amount  of  $28,000,  became  dissatisfied  in  relation 
to  a  loap  of  $6,000,  or  thereabout,  which  had  been  made  to  a 
connection  of  Mr.  Shearman,  the  cashier.  The  president,  Mr. 
Hollister,  told  him  he  was  getting  old  and  nervous,  and  perhaps 
he  had  better  sell  his  stock.  Mr.  Tracy  declined  doing  so  without 
seeing  Mr.  Wilkinson ;  but,  after  seeing  him,  he  consented  to  sell 
it,  and,  for  that  purpose,  on  the  9th  of  January  he  handed  to 
Hollister  his  scrip,  and  executed  written  transfers  in  the  books 
of  the  bank,  leaving  no  blank  except  for  the  name  of  the  pur- 
chaser. Hollister  claimed  that  he  authorized  him  to  sell  the 
stock  at  par,  with  interest  from  the  date  of  the  preceding  August 
dividend. 

Hollister  sold  a  portion  of  the  stock  to  one  Townsend,  a  por- 
tion to  the  Plaintiff,  and  the  balance  he  retained,  purchasing  it 
nominally  for  himself,  on  his  own  paper  endorsed  by  his  brother, 
but  substantially  for  the  benefit  and  with  the  funds  of  the  bank. 

Shearman,  the  cashier,  had  been  previously  endeavoring  to 
induce  the  Plaintiff  to  become  a  stockholder,  and  on  the  9th  of 
January  the  latter  called,  at  his  request,  and  had  an  interview 
with  the  president  and  cashier,  who  desired  him  to  take  $10,000 
of  the  stock.  He  told  Shearman,  in  substance,  that  he  did  not 
know  the  condition  of  the  bank,  and  would  like  to  know  what  it 
was.  Shearman  said  it  was  perfectly  sound,  that  it  had  a  surplus 
of  $35,000  to  $40,000,  and  that  unless  the  sky  fell  it  would  con- 
tinue to  pay  ten  per  cent,  dividends.  The  Plaintiff  told  him  he 
was  unprepared  to  pay  for  $10,000  of  stock  at  that  time ;  that 
he  had  made  up  his  mind  to  take  stock,  but  he  would  only 
take  $5,000,  and  would  pay  him  for  it.  The  cashier  then  men- 
tioned to  the  president — ^who  seems  not  to  have  taken  part  in  the 
previous  conversation — ^that  the  Plaintiff  declined  taking  the 
other  $5,000.  Hollister  then  said,  as  the  Plaintiff  testifies :  "  We 
expected  you  would  take  $10,000  ;  that  Mr.  Shearman  talked  to 
him  about  $10,000  ;  he  said  he  would  be  glad  to  have  me  take 
$10,000,  as  they  depended  upon  it.''    "  I  then  asked  him  what 
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the  condition  of  the  bank  was,  and  told  him  I  was  unacquainted 
with  it.  He  replied  that  the  condition  was  good,  and  the  invest- 
ment would  be  a  good  one.  I  then  said  to  Shearman  that  I 
would  take  $10,000,  and  I  would  pay  him  $5,000  then,  and  the 
balance  in  thirty  days."  He  then  paid  them  $5,000,  and  re- 
ceived a  certificate  of  stock  for  that  amount.  He  made  no 
inquiries  as  to  their  authority,  and  did  not  see  the  transfers  in 
blank,  or  the  scrip  left  by  Tracy  with  HoUister.  The  only  writ- 
ings which  passed  between  them  were  the  stock  certificate  from 
the  bank  for  $5,000  and  the  check  given  for  the  price.  After  the 
PlaintiflF  took  the  certificate,  they  told  him  it  was  Tracy's  stock, 
and  that  he  had  been  induced  to  sell  it  by  his  embarrassment  in 
connection  with  the  Wabash  Railroad  Company.  It  was  proved 
that  the  bank  officers  made  the  representations,  beUeving  them 
to  be  true ;  though  it  turned  out,  after  the  failure  of  the  bank  in 
the  financial  crisis  of  1857,  that  its  capital  had  been  impaired, 
and  the  shareholders  were  afterward  subjected  to  serious  personal 
liabilities. 

There  was  no  evidence  of  any  authority  from  Tracy  to  give  a 
warranty,  or  of  any  knowledge  on  his  part,  then  or  afterward, 
that  one  had  been  given.  It  was  proved  that  it  was  not  usual  to 
give  a  warranty  on  the  sales  of  bank  stocks,  and  the  representa- 
tions did  not  purport  to  be  made  in  the  name  of  Mr.  Tracy. 
There  was  no  personal  communication  at  any  time  between  the 
PlaintiflF  and  the  testator ;  and  all  that  the  latter  did,  after  leav- 
ing the  scrip  and  transfers  of  the  $28,000  of  stock,  was  to  receive 
on  the  same  day,  from  HoUister,  the  agreed  price  for  the  entire 
amount,  embracing,  among  other  items,  the  Plaintiff's  check  for 
$5,000. 

The  jury  found  for  the  Plaintiff,  and  a  new  trial  was  denied  at 
the  General  Term,  Davis,  J.,  dissenting.  The  questions  of  law 
raised  on  the  trial,  so  far  as  they  are  deemed  material,  are  consid- 
ered in  the  opinion. 

John  Ganson  for  the  Appellant. 
Chawncey  Tucker  for  the  Kespondent. 
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PoKTER,  J. — We  concur  with  the  Court  below  in  the  opinion 
that  HoUister  had  no  authority  to  warrant  tlie  stock,  which  his 
principal  empowered  him  merely  to  sell.  The  rule  applicable  to 
such  a  case  is  stated  with  discrimination  and  accuracy  in  our 
leading  text-book  on  the  law  of  contracts:  "An  agent  employed 
to  sell,  without  express  power  to  warrant,  cannot  give  a  warranty 
which  shall  bind  the  principal,  unless  the  sale  is  one  which  is  usually 
attended  with  warranty "  (1  Parsons  on  Contracts,  5th  ed.  60). 
It  was  proved  that  no  such  custom  exists  in  connection  with  the 
sale  of  bank  stocks,  and  that  the  special  agent,  in  this  instance, 
had  nothing  but  a  naked  authority  to  sell. 

We  also  concur  in  the  conclusion  of  the  able  and  learned 
Judge,  who  delivered  the  prevailing  opinion,  that  there  was  not 
a  ratification  of  the  contract  by  the  principal,  with  knowledge  of 
the  unauthorized  act  of  the  agent.  No  fraud  is  imputed  by  the 
Plaintiff,  either  to  the  agent  or  the  principal.  He  sued  the  exec- 
utor on  a  contract  which  the  testator  did  not  make,  and  he  took 
upon  himself  the  burden  of  showing  that  another  had  power  to 
make  it  for  him.  As  the  testator  was  chargeable  with  no  n^li- 
gence  or  wrong,  and  as  he  did  nothing  at  any  time  to  mislead  the 
Plaintiff  or  the  public,  or  to  accredit  Hollister  as  empowered  to 
make  general  engagements  in  his  behalf,  the  only  mode  of  con- 
necting him  with  the  warranty  was  by  showing  that  he  author- 
ized it  before  it  was  given,  or  that  he  assented  to  it  afterward. 
He  did  neither,  but  lived  and  died  in  utter  ignorance  that  such  a 
contract  had  ever  been  made. 

The  recovery  was  obtained  on  the  theory  that  the  warranty 
was  within  the  terms  of  the  authority.  It  was  sustained  by  a 
divided  Court  on  the  theory,  that  though  the  testator  neither 
authorized  nor  assented  to  the  contract,  and  never  knew  of  its 
existence,  his  act,  in  receiving  the  proceeds  of  an  authorized  sale 
of  his  own  property,  estopped  his  executor  from  denying  the  collat- 
eral engagement,  unlawfully  entered  into  by  another  in  his  name. 
We  think  this  view  cannot  be  maintained.  It  is  founded  on  a 
misapprehension  of  the  principles,  settled  by  a  series  of  decisions 
in  a  class  of  cases  to  which  this  does  not  belong.    Wlien  a  party 
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claims,  receives,  and  retaios  the  property  of  another,  knowing 
that  it  was  obtained  by  an  unauthorized  use  of  his  name,  it  is  a 
ratification  of  the  assumed  agency,  which  evinces  his  assent  to 
the  contract  or  the  wrong.  The  courts,  however,  have  been 
careful,  in  the  leading  cases  of  that  class,  to  note,  as  the  precise 
ground  of  legal  liability,  the  knowledge  of  the  facts  by  the 
party  appropriating  the  benefit  (Murray  v.  Binninger,  36  N.  Y. 
61 ;  Fitzhugh  v,  Sackett,  id. ;  Bank  of  Beloit  v.  Beale,  34  id. 
473,  475 ;  Keeler  v.  Salisbury,  33  id.  653 ;  Farmers'  Loan  & 
Trust  Co.  V.  Walworth,  1  id.  446;  Palmerston  v,  Huxford,  4 
Denio,  166,  168).  So,  when  a  party  takes  the  benefit  of  an  un- 
authorized loan  or  purchase,  obtained  on  his  credit  by  his  known 
servant  or  employee,  it  is  held  that  his  subsequent  adoption  of 
the  transaction  is  equivalent  to  an  original  authority  (Bolton  v. 
HiUersden,  1  Ld.  Eaym.  224;  Precious  v.  Abel,  1  Esp.  350; 
Kimell  v.  Sarpayo,  1  Carr.  &  Payne,  254).  The  cases  on  which 
the  Kespondent  mainly  relies,  are  those  in  which  it  has  been  held 
that  when  an  authorized  agent,  acting  within  the  scope  of  his 
authority  J  perpetrates  a  fraud  for  the  benefit  of  his  principal,  and 
the  latter  receives  the  fruits  of  it,  he  is  liable  as  for  his  own 
wrong  (Bennett  v.  Judson,  21  N.  Y.  238 ;  Elwell  v.  Chamber- 
lam,  31  id.  611). 

These  authorities  rest  upon  the  principle  that  when  a  party 
clothes  another  with  authority  to  speak  in  his  behalf,  and  en- 
dorsee him  to  third  persons  as  worthy  of  trust  and  confidence, 
those  who  are  misled  by  the  falsehood  and  fraud  of  the  agent  are 
entitled  to  impute  it  to  the  principal.  The  latter  will  not  be 
permitted  to  retain  the  fruits  of  a  transaction  infected  with  fraud, 
whether  the  deceit  which  he  seeks  to  turn  to  his  profit  was  prac- 
tised by  him  or  by  his  accredited  agent.  In  such  a  case  he  can- 
not separate  the  legal  from  the  illegal  elements  of  the  contract, 
and  appropriate  the  advantages  it  secures,  while  he  rejects  the 
corrupt  instrumentalities  by  which  they  were  obtained. 

But  when,  as  in  the  present  case,  there  is  a  mere  special 
authority  to  sell  particular  property,  of  a  kind  not  usually  sold 
with  warranty,  the  buyer,  who  alleges  a  warranty  by  the  agent, 
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must  show  that  the  engagement  was  one  he  was  empowered  to 
make  in  behalf  of  his  principal.  The  receipt  of  the  proceeds  of 
the  sale,  in  ignorance  of  any  such  undertaking,  is  neither  an 
assent  to  the  breach  of  duty  nor  an  extension  of  the  authority 
of  the  agent.  The  question  is  one  as  to  the  existence  and  extent 
of  the  power,  and  not  as  to  a  fraud  practised  by  an  agent  acting 
within  the  scope  of  his  authority. 

The  distinction  between  the  different  classes  of  cases,  to  which 
we  have  referred,  is  sharply  defined  in  two  leading  decisions,  both 
made  by  the  same  judges  and  at  the  same  term  of  the  court 
(Bennett  v.  Judson,  21  N.  Y.  238;  Condit  v.  Baldwin,  id.  219, 
224,  225).  In  Bennett  v.  Judson,  the  Defendant  employed  an 
agent  to  negotiate  the  sales  of  his  western  lands.  The  latter 
effected  a  sale  by  making  representations  as  to  the  quality  and 
location  of  the  land,  which  proved  to  be  grossly  untrue.  The 
principal,  who  received  and  retained  the  price,  was  prosecuted 
by  the  vendee  for  the  fraud,  and  he  insisted,  by  way  of  drfence, 
that  though  he  authorized  his  agent  to  negotiate  the  sale,  he  did 
not  instruct  him  to  cheat  the  purchaser;  that  the  statements 
ought  not  to  be  imputed  to  him,  for  he  did  not  make  them  per- 
sonally, and  that  they  could  not  be  deemed  fraudulent,  for,  when 
they  were  made,  neither  he  nor  the  agent  knew  whether  they 
were  true  or  false.  The  Court  held,  that  the  principal  could  not 
claim  immunity  on  the  ground  that  the  fraud  was  perpetrated 
through  the  instrumentality  of  his  agent,  and  that  a  material 
misstatement,  made  by  one  who  neither  knows  nor  believes  it  to 
be  true,  is  just  as  much  a  fraud  on  the  party  with  whom  he  deals 
as  if  he  knew  it  to  be  false. 

In  Condit  v,  Baldwin,  the  doctrine  of  involuntary  ratification 
was  sought  to  be  extended  to  a  case  where  the  element  of  fraud 
was  wanting,  and  where  the  principal,  without  knowledge  of  the 
facts,  had  received  the  fruits  of  a  transaction  in  which  the  special 
agent  had  exceeded  the  limits  of  his  actual  and  apparent  author- 
ity. The  Court  held  that,  under  such  circumstances,  the  appli- 
cation of  the  rule  recognized  in  the  case  of  Bennett  v.  Judson 
would  be  inappropriate  and  unwarranted.     The  question  arose 
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on  a  defence  of  usury.  The  Plaintiff  had  intrusted  money  to  a 
special  agent  for  investment.  The  latter  lent  it  in  the  name  of 
his  principal,  but  transcended  his  power  by  contracting  with  the 
borrower  for  the  payment  of  a  bonus  on  the  amount.  The 
Plaintiff,  in  ignorance  of  this,  received  the  security  taken  for  the 
loan,  and  was  met,  in  an  action  afterward  brought  to  enforce  it, 
with  the  defence  that,  by  accepting  it,  she  had  adopted  the  un- 
known and  unauthorized  act  of  the  agent.  The  opinion  of  the 
Court,  was  delivered  by  the  present  Chief  Judge,  who  aptly 
illustrated  the  distinction  to  which  we  have  alluded,  by  a  refer- 
ence to  the  leading  cases  of  Wilson  v.  Turn  man  and  Bush  v. 
Buckingham.  "Where  a  landlord  authorized  a  bailiff  to  dis- 
train for  rent  due  from  his  tenant,  directing  him  not  to  take  any- 
thing except  on  the  demised  premises,  and  the  bailiff  distrained 
cattle  of  another,  supposing  them  to  be  the  tenant's,  beyond  the 
boundary  of  the  farm,  and  the  cattle  thus  taken  were  sold,  and 
the  Umdlord  received  the  proceed^^  the  landlord  was  held  not  to 
be  liable  in  trover  for  the  value  of  the  cattle,  unless  it  was  found 
that  he  ratified  the  act  of  the  bailiff  with  knowledge  of  the 
irregularity,  or  chose  without  inquiry  to  take  the  risk  upon  him- 
self and  to  adopt  the  whole  act ;  and  it  was  also  held  that  hy 
adopting  amd  ratifying  what  he  had  authorized^  he  did  not  adopt 
amd  ratify  the  wnauthorized  acts  of  his  agent.'^^  In  Bush  v,  Buck- 
ingham (2  Vent.  83),  the  Plaintiff  made  a  loan  of  fifty  pounds  at 
a  legal  rate  of  interest.  She  referred  the  borrower  to  her  scriv- 
ener, who  would  draw  the  bond  to  secure  the  loan;  and  the 
scrivener,  in  error  and  against  her  will,  included  therein  more 
than  lawfiil  interest.  In  a  suit  on  the  bond,  the  Defendant  inter- 
posed the  defence  of  usury,  but  it  was  overruled,  as  there  was  no 
intent  on  her  part  to  take  or  receive  more  than  lawful  interest ; 
and  it  was  held  that  by  commencing  suit  on  the  bond  she  did  not 
ratify  the  act  of  her  agent  in  providing  for  the  payment  of  more 
than  legal  interest,  but  that  she  might  recover  the  amount  loaned, 
with  lawful  interest  (21  N.  Y.  225,  226). 

The  doctrine  of  the  case  of  Bennett  v,  Judson,  in  its  legitimate 
application  to  frauds  perpetrated  through  an  agent,  acting  within 
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the  scope  of  his  power,  was  afterward  reaffirmed  iu  Elwell  v. 
Chamberlain  (32  N.  Y.  611).  The  rule  announced  in  CJondit  v. 
Baldwin  lias  since  been  recognized  as  that  appropriate  to  a  case 
where  the  question  arises  on  the  authority  of  the  agent  to  enter 
into  a  collateral  contract  in  behalf  of  his  principal  (Bell  v.  Day, 
32  K.  Y.  165,  178).  There  is  no  antagonism  between  the  two 
classes  of  cases,  and  the  distinction  between  the  subjects  to  which 
they  are  respectively  applicable,  and  the  principles  on  which  they 
rest,  is  overlooked  by  those  who  suppose  these  decisions  to  be 
inharmonious. 

In  the  case  before  us  it  is  claimed  that  the  receipt  by  the  te&- 
tator  of  the  proceeds  of  an  authorized  sale,  is  to  be  deemed  an 
adoption  of  a  contract  made  without  his  authority,  and  to  which 
he  never  knowingly  assented.  Such  a  ruling  would  be  subversive 
of  well-settled  legal  principles,  and  woidd  open  the  door  to  illim- 
itable frauds  by  brokers,  factors,  attorneys,  and  others  clothed 
with  limited  powers  and  occupying  strictly  fiduciary  relations 
(Owings  V.  Hull,  9  Peters,  608,  629  ;  Bell  v.  Cunningham,  3  id 
69,  76,  81;  Brady  u  Todd,  99  Eng.  Com.  Law,  591,  601,  605; 
Freeman  v.  Kosher,  66  id.  787 ;  Seymour  v.  Wyckoff,  10  N.  Y. 
213).  In  the  language  of  Judge  Story,  in  the  first  of  these  cases, 
"  no  doctrine  is  better  settled,  both  upon  principle  and  authority, 
than  this :  that  the  ratification  of  an  act  of  an  agent  previously 
unauthorized  must,  in  order  to  bind  the  principal,  be  with  a  full 
knowledge  of  all  the  material  facts." 

The  Plaintiff  is  chargeable  with  notice  of  the  extent  and  hmits 
of  the  power  of  the  special  agent  from  whom  he  purchased 
(Nixon  V,  Palmer,  4  Seld.  398 ;  Sage  v.  Sherman,  Lalor's  Supp. 
147,  152 ;  Beals  v.  Allen,  18  Johns.  363,  366).  He  knew  that 
Hollister  was  not  the  owner  of  the  stock  he  assumed  to  sell,  and 
he  was  content  to  take  a  warranty  from  one  who  had  neither 
actual  nor  apparent  authority  to  bind  his  principal  by  such  an 
engagement.  It  was  a  single  and  isolated  transaction,  imaided 
by  any  extrinsic  fact  or  any  antecedent  relation,  and  upon  its 
own  merits  it  must  stand  or  fall.  The  sole  authority  of  Hollister 
was  to  sell  the  stock  at  par,  with  interest  from  the  date  of  the 
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last  dividend,  and  to  insert  the  name  of  the  purchaser  in  the 
blank  left  in  the  body  of  the  transfer  written  and  signed  by  Mr. 
Tracy.  The  representations  to  the  Plaintiff  were  not  even  made 
in  the  testator's  name,  and  the  purchaser,  who  assumed  the  risk 
of  bargaining  without  inquiry,  cannot  transfer  to  the  Defendant 
a  loss  resulting  from  his  own  neglect  and  incaution. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

All  the  Judges  concurring,  except  Geover,  J.,  who  did  not 
vote, 

Judgment  accordingly. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  PEOPLE  EX  bel.  ANDKEW  MoMULLEN,  Mayor  of 
Schenectady,  Appellants,  v.  WM.  S.  SHEPARD,  THOMAS 
COLEMAN,  STEVENS  V.  TRULL,  GEORGE  W.  LU- 
THER, AND  NELSON  DAVENPORT,  Respondents. 

Capital  Police  District — ConstituOorudity  of  Statute. 

The  law  of  1865,  establishing  a  Capital  Police  District,  embracing  portions 
of  the  counties  of  Albany  and  Rensselaer,  is  in  conflict  with  no  provision  of 
the  State  Constitution. 

The  Amendatory  Act  of  1866,  extending  that  district  so  as  to  include 
within  its  bounds  a  portion  of  the  county  of  Schenectady,  is  also  free  from 
constitutional  objection. 

In  a  public  statute,  applicable  to  particular  localities  or  to  known  and  open 
highways,  there  is  ordinarily  no  occasion  for  the  minuteness  and  precision  of 
description  usual  in  conveyances  of  real  estate. 

The  validity  of  general  laws,  enacted  by  the  constituted  authorities  of 
the  State,  cannot  be  chaUenged  in  the  courts  on  the  theory  that  they  may 
have  been  adopted  from  motives  in  hostility  to  the  public  good. 

Appeal  from  the  Supreme  Court.  The  action  was  in  the 
nature  of  a  quo  warranto,  to  test  the  constitutionality  of  the 
amendment  to  the  Capital  Police  Act  of  1865,  by  the  Act  of 
1866,  which  provided  for  including  the  city  of  Schenectady 
within  the  district,  together  with  four  miles  of  intermediate 
territoiy  within  the  lines  of  the  New  York  Central  Railroad. 

The  cause  was  tried  at  the  Albany  Circuit,  before  Mr.  Justice 
Hogeboom,  who  gave  judgment  for  the  Defendants.  The  judg- 
ment was  unanimously  affirmed  by  the  Judges  of  the  Third  Judi- 
cial District,  and  the  Plaintiffs  appealed  to  this  Court.  The  facts 
are  sufficiently  stated  in  the  opinion. 

Alomo  O.  Paige  for  the  Appellants. 
John  H,  Reynolds  for  the  Respondents. 

PoRTEB,  J. — ^Most  of  the  questions  raised  on  the  present  appeal 
were  disposed  of  ten  years  since,  in  the  case  of  The  People  on  the 
relation  of  Fernando  Wood  v.  The  Metropolitan  Police  Commis- 
sionei-s  (15  N.  Y.  532).     They  were  discussed  on  that  occasion 


Digitized  by  VjOOQ IC 


1867.]  MoMTJLLEN  v.  SHEPARD.  355 

Opinion  by  Porter,  J. 

with  memorable  ability,  aa  well  in  the  forensic  arguments  as  in 
the  opinions  delivered  by  the  Court ;  and  the  result  was  an  expo- 
sition of  the  Constitution  in  this  regard,  by  which  every  citizen 
is  bound. 

Certain  propositions  are  deducible  from  that  decision,  which 
essentially  narrow  the  range  of  the  present  discussion. 

1.  It  is  within  the  constitutional  authority  of  the  legislature  to 
establish  new  civil  divisions  of  the  State,  embracing  in  the  dis- 
tricts so  created  several  towns,  cities,  or  counties,  or  such  portions 
thereof  as  may  be  deemed  appropriate  for  the  general  purposes 
of  civil  administration. 

2.  The  organization,  for  police  purposes,  of  districts  not  coter- 
minous with  others  recognized  by  the  Constitution,  is  not  incon, 
sistent  with  the  continuance  of  such  antecedent  civil  divisions, 
for  every  general  purpose  prescribed  in  the  organic  law. 

3.  The  police  powers  exercised  in  the  towns,  cities,  and  coun- 
ties, respectively,  were  vested  in  the  local  authorities  by  legisla- 
tion, and  not  by  irrevocable  constitutional  grant. 

4.  The  legislature  has  authority  to  arrange  the  distribution  of 
these  powers  as  the  public  exigencies  may  require,  apportioning 
them  to  local  jurisdictions  to  such  extent  as  the  law-making 
power  deems  appropriate,  and  committing  the  exercise  of  the 
residue  to  officers  appointed  as  it  may  see  fit  to  ordain. 

5.  This  is  a  continuing  legislative  power,  in  virtue  of  which, 
from  time  to  time  as  occasion  may  require,  jurisdiction  committed 
to  the  towns,  cities,  or  counties,  may  be  resumed  and  vested  in 
other  authorities  appointed  by  the  State  government. 

6.  "  The  State,"  in  the  language  of  the  distinguished  jurist  by 
whom  in  that  case  the  leading  opinion  was  delivered,  "  has  an 
interest  in  the  repression  of  disorder,  and  the  maintenance  of 
peace  and  security  in  every  locality  within  its  limits;  and  if, 
from  exceptional  causes,  the  public  good  requires  that  legislation, 
either  permanent  or  temporary,  be  directed  toward  any  particular 
locality,  whether  consisting  of  one  county  or  several  counties,  it 
is  within  the  discretion  of  the  legislature  to  apply  such  legisla- 
tion as  in  its  judgment  the  exigency  of  the  case  may  require ; 
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and  it  is  the  sole  judge  of  the  existence  of  such  causes"  (15  N. 
Y.  544 ;  32  id.  377). 

The  Capital  Police  Act  now  imder  consideration  was  adopted 
by  the  legislature  in  the  exercise  of  this  constitutional  authority. 
In  the  form  in  which  it  was  originally  enacted,  its  validity  is  too 
clear  for  serious  discussion.  The  substantial  issue  is  as  to  the 
constitutionality  of  the  act  as  amended  in  1866.  In  considering 
this  question,  the  amendments  should  be  treated  as  incorporated 
in  the  body  of  the  original  law  (Sess.  Laws,  1865,  ch.  554 ;  id. 
1866,  ch.  483). 

The  Act  of  1865  included  in  the  district  to  which  its  general 
provisions  are  applicable  certain  portions  of  the  counties  of  Al- 
bany and  Rensselaer,  consisting  of  contiguous  territory,  and  em- 
bracing within  its  bounds  the  cities  of  Albany  and  Troy,  and 
various  towns  and  villages,  including  Greenbush,  West  Troy, 
Green  Island,  Cohoes,  and  Lansingburg.  The  amendment  of 
1866  extended  the  district  by  the  addition,  in  the  coimty  of 
Schenectady,  of  "all  that  territory  covered  by  and  included 
within  the  lines  of  the  property  of  the  New  York  Central  Rail- 
road, between  the  cities  of  Albany  and  Schenectady,  and  the  city 
of  Schenectady."  The  entire  area  within  the  limits  designated 
by  the  two  acts  is  declared  to  be  "  constituted  and  territorially 
united,  for  the  purpose  of  police  government  and  discipline 
therein,"  into  one  district,  which  shall  be  known  as  the  Capital 
Police  District  of  the  State  of  New  York. 

It  is  claimed  that  the  district  thus  created  does  not  consist  of 
contiguous  territory,  and  that  this  constitutes  a  fatal  objection  to 
the  validity  of  the  act.  It  is  imnecessary  to  determine  whether 
this  proposition,  if  well  founded  in  fact,  would  be  tenable  in  law. 
Certainly  there  is  no  such  specific  limitation  in  the  Constitution 
of  the  powers  to  be  exercised  by  the  legislature  in  the  organiza- 
tion of  districts  for  police  purposes ;  and  "  we  are  unable  to  see," 
as  this  Court  said  in  the  Metropolitan  Police  case,  "  that  any 
arrangement  of  the  machinery  of  the  government  which  the 
Constitution  has  provided,  would  be  impeded  or  disturbed "  by 
an  act  incorporating  two  neighboring  cities  in  such  a  district 
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without  embracing  an  intervening  town.  Deviations  from  the 
ordinary  system  of  police  regulation  ought  not  to  be  made, 
except  wh^i  demanded  by  public  considerations ;  and  it  would 
be  the  part  of  wise  legislation  to  limit  them,  as  far  as  practicable, 
by  the  extent  of  the  particular  evils  they  are  designed  to  abate. 
But  in  the  present  instance  the  district  created  by  the  act  consists 
only  of  contiguous  territory.  Its  exterior  bounds  are  fixed  and 
definite.  All  within  these  bounds  is  embraced ;  all  without  is 
excluded.  The  territory  thus  embraced  is  none  the  less  contigu- 
ous, whether  its  width  be  thirty  yards  or  thirty  miles.  The 
power  of  the  legislature,  if  it  were  subject  to  the  supposed  lim- 
itation, must  be  determined  with  reference  to  the  simple  fact  of 
actual  contiguity  (Holmes  v,  Carley,  31  N.  Y.  289). 

It  is  claimed  that,  in  including  the  New  York  Central  roadway 
within  the  limits  of  the  district,  the  Senate  and  Assembly  acted  in 
bad  faith,  and  with  the  evasive  and  fraudulent  purpose  of  making 
the  entire  territorial  area  contiguous,  in  accordance  with  tlie  sup- 
posed requirements  of  the  Constitution.  It  is  not  easy  to  per- 
ceive how  the  validity  of  a  law  can  be  questioned  on  the  ground 
that  the  l^islature  complied  with  the  provisions  of  the  Constitu- 
tion only  because  they  were  forbidden  to  do  otherwise.  If  it 
were  decorous  for  us  to  institute  an  inquiry  into  the  motives  of 
ofScial  action  by  a  co-ordinate  branch  of  the  government,  there 
is  not  a  scintilla  of  evidence  to  justify  us  in  imputing  to  the  legis- 
lature any  purpose  of  fraud  or  evasion.  It  is  impossible  to  read 
the  provisions  of  the  act  without  being  impressed  with  the  im- 
portance of  the  ends  it  seeks  to  attain,  and  the  efiiciency  of  the 
agencies  it  organizes  for  the  preservation  of  order,  the  protection 
of  person  and  property,  the  detection  and  arrest  of  culprits,  and 
the  punishment  and  prevention  of  crime. 

The  district  comprises  the  State  capital,  with  the  neighboring 
cities  and  villages,  and  the  depots  of  general  commerce  at  one 
of  the  great  central  points  where  the  avenues  of  travel  and  traffic 
converge.  It  includes  the  termini  of  the  various  routes  of  river, 
canal,  and  railway  transportation  which  centre  in  the  vicinity  of 
the  capital,  and  it  embraces  a  limited  area  which  offers  peculiar 
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temptations  to  rogues,  and  nnnsnal  facilities  for  confederacy,  con- 
cealment, and  flight.  It  is  true  that  there  are  no  habitations  on. 
the  four  miles  of  roadway  between  Schenectady  and  Watervliet ; 
but  there  was  obvious  propriety  in  the  provision  embracing  it 
within  the  bounds  of  the  district.  In  framing  a  law  for  the  pur- 
pose of  extending  special  protection  to  the  persons  and  property 
of  citizens,  strangers,  and  travellers,  in  a  locality  of  peculiar 
exposure,  the  legislature  were  not  bound  to  ignore  the  fact,  offi- 
cially communicated  to  them  in  the  report  of  the  State  engineer 
and  surveyor,  that  over  the  thoroughfare  whose  eastern  terminus 
it  was  proposed  to  protect  there  is  an  annual  transportation  of 
between  three  and  four  millions  of  passengers,  and  of  property 
to  the  amount  of  a  million  and  a  half  of  tons  (Assembly  Doc- 
uments, 1865,  No.  176,  pp.  48,  50).  They  did  not  need  to  be 
admonished,  by  the  then  recent  case  of  Gordon,  that  this  was  a 
convenient  avenue  of  escape  for  the  incendiary,  the  thief,  and  the 
burglar,  as  well  as  the  midnight  murderer.  They  could  not  be 
unmindful  of  the  importance  of  police  surveillance  on  a  portion 
of  the  route  especially  infested  by  those  who  pursue  their  work 
of  pillaging  travellers  by  night  and  by  day ;  nor  could  they  be 
insensible  of  the  advantage  of  a  police  force  properly  distributed, 
subject  to  common  control,  and  aided  by  facilities  for  rapid  com- 
munication from  city  to  city,  by  telegraphic  and  railroad  lines. 
So  much  of  the  intermediate  territory  between  Watervliet  and 
Schenectady  as  the  legislature  deemed  necessary  for  these  pur- 
poses, was  accordingly  included  within  the  police  district ;  and  it 
constitutes  no  objection  to  the  validity  of  the  law,  that  it  was  not 
thought  needful  to  include  the  residue  of  Rotterdam,  an  orderly 
and  rural  town,  which  oiFered  no  temptation  to  rogues  and  crim- 
inals, and  needed  no  special  police  for  the  protection  of  its  sparse 
population. 

It  is  proper,  however,  to  add,  that  we  do  not  recognize  the 
right  of  the  relat(»r  to  assail  the  validity  of  the  act  on  the  theory 
that  it  was  adopted  from  motives  in  hostility  to  the  public  good, 
or  to  the  general  policy  of  the  State.  In  the  language  of  Judge 
Denio,  "  the  courts  cannot  impute  to  the  legislature  any  other 
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than  public  motives  for  their  acts.  If  a  given  act  of  legislation 
18  not  forbidden  by  express  words,  or  by  necessary  implication, 
the  Judges  cannot  listen  to  a  suggestion  that  the  professed  mo- 
tives for  passing  it  are  not  the  real  ones.  If  the  act  can  be 
upheld  npon  any  views  of  necessity  or  public  expediency,  which 
the  legislature  may  have  entertained,  the  law  cannot  be  chal- 
lenged in  the  courts"  (16  N.  Y.  545).  It  follows  from  these 
views,  that  on  the  principal  questions,  so  ably  discussed  by  the 
learned  counsel  for  the  Appellants,  we  concur  in  the  judgment 
of  the  Court  below. 

We  think  there  is  no  force  in  the  suggestion  that  the  law  is 
invalid  for  uncertainty,  in  the  description  of  that  portion  of  the 
territory  included  within  the  lines  of  the  New  York  Central 
Eailroad.  There  is  no  occasion,  in  a  statute  of  this  nature,  for 
the  minuteness  of  description  usual  in  conveyances  of  real  estate. 
The  area  embraced  in  the  district  is  defined  with  sufficient  cer- 
tainty for  all  the  purposes  of  the  act.  The  Central  Railroad, 
between  the  cities  of  Albany  and  Schenectady,  is  a  known  and 
open  highway  of  commerce,  of  which  the  course  and  limits  are 
marked  with  more  precision  and  permanence  than  ordinarily 
define  the  bounds  of  private  possession ;  and,  when  it  is  the  sub- 
ject of  legislation,  there  is  no  more  occasion  for  a  special  desig- 
nation of  its  metes  and  boimds,  than  if  the  subject  of  the  statute 
were  the  Delaware  and  Hudson  Canal,  tfie  New  York  Central 
Park,  or  the  Suspension  Bridge  at  Niagara. 

The  Judge  properly  overruled  the  objection  taken  on  the 
trial,  that  the  notice  of  the  organization  of  the  board  of  police, 
required  by  the  55th  section  of  the  act,  was  not  served  on  the 
relator  until  after  the  commencement  of  this  suit.  The  service 
of  the  notice  was  not  to  precede,  but  to  follow,  the  Defendants' 
organization  as  a  police  board  for  the  district,  as  enlarged  by  the 
law  of  1866.  It  was  not  a  condition  precedent  to  the  assump- 
tion of  oflice  by  the  Defendants,  but  a  duty  imposed  in  virtue  of 
snch  ofiBce.  The  purpose  of  the  notice  was  to  advise  the  old 
police  of  the  termination  of  their  authority,  and  no  time  was 
prescribed  for  its  service.    It  was  in  fact  served,  before  this  action 
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was  brought,  on  all  the  members  of  the  old  police  force  of  the 
city  of  Schenectady,  except  the  mayor  and  one  of  tte  deputy 
sheriffs ;  and  the  only  effect  of  the  delay  as  to  them  was,  not  to 
divest  the  Defendants  of  their  offices,  but  to  leave  the  relator  and 
the  deputy  for  the  time  being  in  the  discharge  of  their  duties 
under  the  old  law.  It  is  unnecessary  to  determine  the  question, 
whether  their  official  authority  as  police  officers  was  terminated 
by  actual  notice,  in  another  form,  of  the  organization  of  the  new 
board,  as  that  is  an  immaterial  issue  which  does  not  concern  the 
Defendants.  The  action  was  brought  under  the  first  subdivision 
of  the  four  hundred  and  thirty-second  section  of  the  Code  ;  and 
the  gravamen  of  the  issue  is,  as  to  their  title  to  the  offices  they 
assume  to  hold.  It  does  not  appear  from  the  finding  of  facts, 
that  the  omission  to  serve  the  notices  at  an  earlier  day  was  im- 
putable to  negligence ;  but  even  if  there  had  been  a  culpable  and 
unreasonable  delay,  it  would  have  been  unavailing,  in  this  action, 
to  the  relator.  The  remedy,  if  any,  would  be  by  proceeding 
under  the  second  subdivision  of  the  section,  and  alleging  that 
the  Defendants  were  in  office,  and  that  they  had  forfeited  it  by 
breach  of  official  duty. 

AU  the  Judges  concurring,  except  Gkovee,  J.,  who  was  for 
reversal, 

Judgment  affirmed. 

JOEL  TIFFANY, 

State  Eeporter. 
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CHAELES   O.  SHEPARD,  Executor  of  JOSEPH  JOHK- 
SON,  V.  HORACE  S.  PARKER  aot)  HUGH  STEELE. 

Evidence — Impetichment — Admissions. 

That  a  married  woman  should  hang  out  signals  to  a  man  for  clandestine 
meetings,  is  an  impeachment  of  her  general  character. 

Upon  a  trial  where  the  question  is  whether  a  certain  note  was  given  in 
compromise  of  a  charge  of  rape,  and  the  person  upon  whom  the  offence  was 
alleged  to  have  been  committed  gives  testimony  tending  to  show  that  it  was 
given  in  settlement  of  civil  damages  only,  it  is  competent  to  ask  her  if  she  did 
not  admit,  on  the  trial  of  the  indictment  against  Austin  for  the  alleged  rape,  that 
she  wrote  him  a  letter,  in  which  she  admitted  that  she  hung  out  signals  on  a 
cherry-tree  to  induce  him  to  come  to  her  house.  Such  acts  are  proper  for  the 
consideration  of  a  jury  in  estimating  the  character  of  the  witness. 

This  is  an  action  upon  a  promissory  note  for  $100,  dated 
August  14,  1861,  given  to  Polly  Plucker  or  bearer,  payable  six 
months  after  date.  The  defence  to  the  note  was  upon  the  ground 
that  it  was  given  in  settlement  of  a  criminal  prosecution,  to  wit, 
of  a  rape.  The  claim  upon  the  other  side  was,  that  the  note  was 
given  in  settlement  of  the  private  damages  only.  The  jury  found 
in  fevor  of  the  Defendants.  The  General  Term  of  the  Eighth 
District  reversed  the  judgment,  on  the  ground  of  the  admission 
of  illegal  evidence.  The  Defendants  appeal  from  that  judgment 
to  this  Court,  stipulating  that  judgment  absolute  may  be  entered 
against  them  if  the  said  order  of  reversal  be  aflSrmed. 

J7.  Z.  Cormtock  for  the  Appellants. 
L.  Spring  for  the  Kespondent. 

Hum',  J. — The  Court  below  disregarded  the  objections  of  the 
Plaintiff,  except  in  a  single  particular.  Concurring  in  its  opinion 
in  regard  to  the  other  points,  I  will  examine  the  question  upon 
which  a  new  trial  was  ordered. 

The  question  of  fact  before  the  jury  was,  whether  the  note  in 
suit  was  given  in  settlement  and  compromise  of  the  charge  of  a 
rape,  alleged  to  have  been  committed  by  one  Austin  upon  the 
person  of  Mrs.  Plucker.    The  evidence  of  the  Defendants  was 
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closed,  and  Mre.  Pliicker  was  called  by  the  Plaintiff,  and  gave 
evidence  tending  to  show  that  the  note  was  not  given  in  settle- 
ment of  the  criminal  offence.  Upon  cross-examination,  she  was 
asked  if  she  had  not  frequently  written  letters  to  Austin,  the 
alleged  offender.  This  was  objected  to  as  immaterial,  the  objec- 
tion overruled,  and  she  answered  that  she  had  not.  The  Defend- 
ants' coimsel  then  asked  her  if  she  did  not  admit,  on  the  trial  of 
the  indictment  against  Austin  for  the  alleged  rape,  that  she  wrote 
him  a  letter,  in  which  she  admitted  that  she  hung  out  signals  in  a 
cherry-tree  to  induce  him  to  come  to  her  house.  Upon  the  objection 
being  made  that  this  evidence  was  immaterial,  the  Court  decided 
that  the  same  could  only  be  received  for  the  purpose  of  impeach- 
ing the  witness.  The  counsel  then  further  objected  that  the  wit- 
ness could  not  be  impeached  by  proving  specific  acts,  and,  sec- 
ondly, that  the  evidence  offered  would  be  no  impeachment  of  the 
general  character  of  the  witness.  The  Court  overruled  the  objec- 
tion. The  counsel  excepted,  and  the  witness  answered  that  she 
partially  admitted  it ;  she  did  not  then  understand  it. 

This  evidence  was  competent  for  the  purpose  of  impeaching 
the  witness.  It  is  the  constant  practice  at  the  Circuit  to  inquire 
of  a  witness  if  he  has  not  been  guilty  of  a  specific  offence,  for 
the  purpose  of  impeaching  him.  It  is  usually  a  satisfactory  test. 
If  a  man  admits  himself  to  have  been  guilty  of  heinous  offences, 
the  jury  would  justly  give  him  less  credit  than  if  his  life  had  been 
pure  and  his  conduct  upright.  If  a  female  witness  admits  her- 
self to  have  broken  down  those  barriers  which  the  virtue  and 
religion  of  every  civilized  country  have  reared  for  her  improve- 
ment and  protection,  her  oath  would  be  of  little  value  before  a 
jury  of  intelligent  men.  This  practice  is  uniform,  and  fully  sus- 
tained by  the  authorities  (G.  W.  Turnpike  Co.  v.  Loomis,  32 
N.  T.  127 ;  The  People  v.  Le  Beau,  36  id.  223). 

The  protection  against  its  abuse  is  twofold :  first,  in  the  priv- 
ilege of  the  witness  to  refuse  to  answer,  and,  second,  in  the  dis- 
cretion of  the  Judge.  In  the  present  case  the  witness  was  placed 
in  a  position  where  her  own  character  was  necessarily  involved. 
She  had  testified  on  the  trial  of  Austin  for  the  alleged  offence  of 
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a  rape  upon  her  person.  We  may  assume  that  her  testimony 
tended  to  sustain  the  charge,  as  a  prosecution  could  not  well  be 
carried  on  without  it.  For  the  pmrpose  of  impairing  the  eflTect 
of  her  testimony,  she  was  inquired  of  if  she  had  not  admitted 
that  she  had  made  signals  to  him  upon  the  cherry-tree  to  induce 
him  to  come  to  her  house.  She  admitted  that  she  had.  Her  tes- 
timony and  its  weight  upon  a  contested  question  were  now  again 
before  the  jury,  and  the  point  was  made,  that,  being  a  married 
woman,  making  a  charge  against  Austin  of  having  ravished  her 
person,  she  could  not  deny  that  she  had  made  him  these  clandes- 
tine communications.  I  think  it  was  a  depreciation  of  her  char- 
acter that  might  justly  have  been  considered  by  the  jury.  She 
did  not  claim  her  privilege.  The  Judge  did  not  think  it  neces- 
sary to  interfere,  but  in  his  discretion  deemed  the  question  proper. 
An  examination  of  the  first  case  I  have  cited  will  show  numerous 
instances  where  the  Judge,  in  his  discretion,  has  admitted  the 
d^rading  evidence,  and  the  decision  has  been  sustained  on 
appeal. 

I  think  the  judgment  of  the  General  Term,  ordering  a  new 
trial,  should  be  reversed,  and  the  judgment  of  the  Circuit  af- 
firmed. 

Affirmed. 

Wmoht,  Qboveb,  and  Sobugham,  JJ.,  not  voting. 

JOEL  TIFFANY, 

State  Reporter. 
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See  Pleading. 
ACT,  RIOT— LAWS  1855— Boundary  New  York  County 

See  New  York  County,  Boundary. 

ADDITIONAL  COUNSEL,  Corporation  of  the  City  of  New  York  may 
employ — Charter— Corporation  Counsel       .... 
See  Charter. 

ADMISSIONS— Evidence— Impeachment         .... 
See  Evidence.    2. 


OF  AaENT—Evidence— Equitable  Lien 


See  Married  Woman. 
AGENCY— Estoppel        ....... 

See  Insurance.     1. 

GENERAL  AND  SPECIAL— Special  agents  cannot  bind 

their  principals  beyond  the  scope  of  their  special  authority,  and  all 
persons  dealing  with  them  are  bound  to  know  the  extent  of  their 
authority. 

Special  authority  to  an  agent  to  buy  corn,  and  to  load  it  upon  a 
vessel,  does  not  authorize  the  agent  to  borrow  the  money,  upon  the 
credit  of  the  principal,  with  which  to  pay  for  the  same. 
Bank  of  State  of  Indiana  v.  Bugbee 
OF  HUSBAND— Husband  and  Wife 


See  Husband. 
AGENT,  ADMISSIONS  OF— Evidence— Equitable  Lien 

See  Married  Woman. 
■ PRINCIPAL  AND— Transfer  of  Stock— Warranty 

See  Principal. 
AGREEMENT  TO  PAY  THIRD  PARTY,  LiabiUty  upon— Power 
of  Referee  to  allow  amendment.     Code,  §§  272,  173 

See  Liability. 
AMENDMENT— Discretion— Bill  of  Particulars 

See  Practice.    1. 
ANY  PARTNER  may  secure  Creditor  . 

See  Partnership. 
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APPEAL—  Conflict  of  Evidence— Equity — C!osts  in  discretion  of  Court 

awarding  them  .......         86 

See  Equity. 


Misnomer  J  no  Ground  of — Injury — Loss  of  Service^  by  whom 


recoverMe,]  Under  the  Code  of  Procedure,  the  only  way  to  take 
advantage  of  a  misnomer  is  by  answer.  Where  the  answer  omits 
to  set  up  such  misnomer,  no  advantage  can  be  taken  of  it  on  trial 

A  mere  misnomer  is  only  a  formal  error,  and  is  amendable  in 
the  Court  of  original  jurisdiction,  and  not  entitled  to  notice  in  this 
Court      , 

Where  a  child  under  age  is  injured,  etc.,  the  parent  may  recover 
for  loss  of  service  until  the  child  attains  the  age  of  twenty-one 
years;  and  if  the  injury  continue  beyond  the  period  of  legal  ma- 
'     jority,  the  child  may  recover  for  such  further  loss. 

Traver  v.  Eighth  Avenue  R.  R.  Co.     ....      203 

ARTICLE  CONDEMNED— Contractr— No  Notice  to  Contractor  .         49 

See  Contract.     1. 

ASSERTION  OF  ASSIGNEE'S  CLAIM  against  Debtor,  Assignee's 

Creditor's  Right  of     .  .  .  .  .  .  .215 

See  Assignor's  Claim. 

ASSESSMENT    OF    TAX    ILLEGAL— Remedy   what— Injunction. 

Code,  §  11 106 

See  Injunction. 

ASSESSORS,  proteded  like  all  Judicial  Officers.]     It  being  the  dutv  of 
assessors  to  ascertain  and  determine  all  taxable  property,  real  or 

Eersonal,  within  their  town  or  ward,  subject  to  taxation,  they 
ave  jurisdiction  to  make  the  necessary  investigation  in  respect  to 
all  property,  and  they  are  not  liable  for  any  errors  they  may  com- 
mit in  thus  exercising  the  duties  of  their  office.  Their  office,  in  this 
respect,  is  judicial,  and  in  the  discharge  of  its  duties  they  are  within 
the  mle  of  protection  extended  to  all  judicial  officers. 

Foster  v.  Van  Wyck     ......       196 

ASSIGNMENT— Lease— Pleading— Equitable  Relief  Trial       .  .      226 

See  Pleading.    2. 


PREFERENTIAL — Possession  unchanged— 'Presump- 


tive  of  Fraud.]  In  this  State  preferential  assignments  are  not  for 
that  reason  void,  and  an  assignment  authorizing  the  assignee  to 
employ  and  pay  all  necessary  attorneys'  and  clerks'  fees,  etc.,  and 
to  take  and  have  a  reasonable  compensation  for  his  services ;  also, 
to  pay  and  discharge  all  reasonable  costs,  etc,  is  not  thereby  ren- 
dered void,  because  it  authorizes  no  more  than  was  before  lawful 
for  the  assignee  to  do. 

The  fact  that  there  is  no  change  of  possession  of  the  assigned 
property,  in  case  of  assignment  for  benefit  of  creditors,  is  not  con- 
clusive of  fraud,  but  only  presumptive  thereof. 

Jacobs  t;.  Remsen  ......       129 

ASSIGNEE  OF  BONA  FIDE  HOLDER,  Rights  of— Negotiable  Paper        66 
See  Negotiable  Paper. 

ASSIGNOR'S  CREDITOR'S  RIGHT  TO  ASSERT  ASSIGNEE'S 
CLAIM  AGAINST  DEBTOR— A  creditor  is  not  relieved  from 
compliance  with  the  requirements  of  the  statute  bv  the  alleged 
insolvency  of  the  debtor,  when  he  seeks  to  impeach  the  validity  of 
ftn  assignment  as  being  ^audulent. 
A  creditor  who  has  in  no  manner  succeeded  to  the  rights  of  one 
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BILL  OF  PARTICULARS— Amendment— Discretion 

See  Practice.     1. 
BOARD,    POWERS   OF   METROPOLITAN   POLICE— False    Im- 
prisonment — Corporation  Ordinance 

See  False  Imprisonment. 
BONA  FIDE  HOLDER,  Rights  of  Assignee  of— Negotiable  Paper 

See  Negotiable  Paper. 
BOND  TO  PAY  MORTG-AG-E  on  Testator's  Real  Estate,  Executor 
can  enforce    ....... 

See  Executor. 
BOUNDARY,  NEW  YORK  COUNTY— Riot  Act>-Laws  1855 

See  New  York  County,  Boundary. 
OF  REAL  ESTATE,  Location  of— Evidence      . 

See  Real  Estate.    2. 
-Jurisdiction 


See  New  York,  County  of. 
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of  the  partners,  who  has  become  the  assignee  of  the  effects  of  the 
firm,  cannot  assert  such  assignee's  rights  to  redress  against  those 
who  may  be  indebted  to  the  firm. 

Beardsley  Scythe  Co.  v.  Foster  ....      215 

ATTORNEY— Poller  of  Supreme  Court  to  strike  from  Rolls.']    The 
Supreme  Court  of  this  State  has  power,  under  the  statute,  to 
strike  from  the  rolls  the  name  of  an  attorney  for  general  misconduct 
in  the  practice  of  his  profession,  after  having  caused  a  copy  of  the 
charges  preferred  against  him  to  be  served  upon  him,  and  oppor- 
tunity to  be  heard  in  his  defence. 

The  proper  mode  of  proceeding  in  such  case,  is  by  the  service 
of  an  order  upon  the  attorney,  to  show  cause  why  he  should  not 
be  stricken  from  the  rolls,  etc. 

On  the  hearing,  the  Court  is  not  confined  strictly  to  the  common 
law  rules  of  evidence. 

Percey  v.  Ten  Eyck       ......        74 

AUTHORITY  OF  OWNER,  Delivery  withoutr-Conflicting  Evidence 

— Nonsuit  refused      .......        67 

See  Evidence.     1. 

PARTNER  to  make  or  endorse  Accommodation 

Note— Notice.     Code,  §§  136,  274 218 

See  Note. 
AVERMENT,  MISTAKEN— Variance— Judgment>— Power  to  reform 

Pleading         ........      235 

See  Judgment.     3. 
AWARD  OF  COSTS  in  discretion  of  Court— Equity  Appeal— Con- 
flict of  Evidence         .......        86 

See  Equity. 


297 

266 
66 

171 
305 
117 
278 


CAPACITY— Testator— Undue  influence— Will  .  .  .308 

See  Will.    3. 

CAPITAIi   POLICE  DISTRICT— (7on»ft*#u<i()na7tty  of  Statute,]    The 
law  of  1865,  establishing  a  Capital  Police  District   embracing 


Digitized  by  VjOOQ IC 


868  INDEX. 


portions  of  the  counties  of  Albany  and  Rensselaer,  is  in  conflict 
with  no  provision  of  the  State  Constitution. 

The  Amendatory  Act  of  1866,  extending  that  district  so  as  to 
include  within  its  bounds  a  portion  of  the  county  of  Schenectady, 
is  also  free  from  constitutional  objection. 

In  a  public  statute,  applicable  to  particular  localities  or  to  known 
and  open  highways,  there  is  ordinarily  no  occasion  for  the  minute- 
ness and  precision  of  description  usual  in  conveyances  of  real  estate. 
The  validity  of  general  laws,  enacted  by  the  constituted  author- 
ities of  the  State,  cannot   be  challenged    in  the  courts  on  the 
theory  that  they  may  have  been  adopted  from  motives  in  hostility 
to  the  public  goou. 

McMuLLEN  v.  Shepard  ......       354 

CAPITAL  of  Insolvent  Company  Divided — Recovery  from  Stock- 
holders ........      124 

See  Company. 
CARRIER'S    INSURABLE    INTEREST— Negligence    must   cause 

damage  ........       112 

See  Insurance.    2. 

CASE 296 

See  Practice.    2. 
CAUSE  OF  ACTION— Pleading— Demurrer     ....       258 

See  Pleading.    1. 
CESTUI  QUE  TRUST— Trustees  of  ReHgious  Corporations— Change 

of  Doctrine     ........       339 

See  Religious  Corporations. 
CHARTER  OF  THE  CITY  OF  NEW  YORK— Corporation  may 
employ  additional  Counsel.']  The  provision  in  the  amended 
Charter  of  the  City  of  New  York,  imposing  on  the  Law  Depart- 
ment the  duty  of  conducting  all  the  law  business  of  the  Cor- 
poration, was  not  intended  to  disable  the  City  from  prosecuting 
or  defending  suits  without  the  consent  of  the  Corporation  Counsel: 
or  to  deprive  it  of  the  ordinary  right  of  suitors  to  employ  additional 
counsel  when  it  deemed  it  necessary  to  do  so. 

Mayor,  &c.,  of  New  York  v.  Exchange  Fire  Ins.  Co.  .      206 

CHURCH  ORGANIZED  UNDER  GENERAL  LAW  CAN  MAIN- 
TAIN EJECTMENT— The  Methodist  Episcopal  Church  of  Fort 
Edward,  organized  under  the  General  Law,  in  1828,  and  in  accord- 
ance with  the  discipline  of  said  church,  became  a  legal  corporation, 
and  as  such  acquired  the  legal  title  to  lands  conveyed  to  them  for 
the  purpose  of  erecting  a  house  of  worship  thereon,  and  as  such 
corporation  can  maintain  ejectment  against  those  who  wrongfully 
enter  upon  and  detain  from  it  said  premises. 

Van  Deuzen  v.  Trustees,  &c.     .....        39 

CITY  OF  NEW  YORK,  CHARTER  OF— Corporation  may  employ 

Additional  Counsel — Corporation  Counsel   ....       206 

See  Charter. 
CLAIM  AGAINST  DEBTOR,  Assignor's  Creditor's  Right  to  assert 

Assignee's      ........      215 

See  Assignor's. 
CODE— 

Section  11      ......  . 

See  Injunction. 


Sections  136,  274 
See  Note. 


106 
218 
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CODE- 

Sections  304,  305, 306  ......  4 

See  Costs. 

COMPANY,  INSOLVENT,  DIVIDES  ITS  CAFIT Alt-Recovery 
from  Stockholders.]  Where  an  insurance  company,  organized  under 
the  general  law  applicable  to  such  companies,  being  insolvent,  dis- 
tributes its  capital  among  its  stockholders,  thus  placing  it  beyond 
the  reach  of  its  creditors,  it  acts  in  fraud  of  its  creditors,  and  such 
fund  may  be  recovered  back  from  those  who  received  it.  by  a 
proper  action  commenced  by  the  proper  parties.  The  complaint  in 
such  case  need  not  aver  that  in  making  such  distribution  it  was 
done  with  an  intent  to  defraud  the  creditors. 

But  no  one  creditor  can  individually  maintain  an  action  against 
an  individual  stockholder  for  the  share  so  illegally  distributed  to 
him ;  the  liabiUty  is  to  the  creditors  generally,  and  the  action  should 
be  commenced  by  some  party  representing  all  the  creditors. 

Osgood  v.  Laytin  ......      124 

COMPENSATION  OF  RECEIVER— Discretion  of  Supreme  Court    .      161 
See  Receiver. 

COMPLIANCE— Part  Payment— Statute  of  Frauds      .  .  .263 

See  Statute  of  Frauds.     1. 

CONDITIONS  OF  INSURANCE— Construction         .  .  .330 

See  Insurance.    3. 
CONFLICTING   EVIDENCE— Nonsuit   refused— Delivery   without 

Authority  of  Owner  .......        67 

See  Evidence,     1. 
CONFLICT  OF  EVIDENCE— Appeal— Equity— Costs  in  Discretion 

of  Court  Awarding  them       ......        86 

See  Equity. 
CONSIDERATION  FOR  REAL  ESTATE  NOT  PAID  — Deed  not 
,      recorded — Subsequent  Grantee         .  .  .  .  .46 

See  Real  Estate.     1. 
CONSTITUTIONALITY  OF  STATUTE  establishing  Capital  Police 

District  .  .  *         .  .  .  .  .  .      354 

See  Capital. 
CONSTRUCTION  OF  CONDITIONS  of  Insurance    .  .  .330 

See  Insurance.    3. 

STATUTE— PcTioZiie*  for    Encroachment   on 

Highway.]     The   statute    imposing  penalties   for  encroachments 
upon  highways  applies  only  to  cases  where  the  highway  has  been 
regularly  laid  out  according  to  law,  and  not  to  cases  where  the 
right  of  way  is  by  prescription. 

Doughty  v.  Brill  .  .  .  .  .  .      326 

-WORDS—"  Good  and  sufficient  Deed  "—Real 


Estate 211 

See  Words.     1. 

"  In  case  I  realize  "  .  .      143 


See  Words.    2. 

CONTRACT— CONDEMNED— .Vo  Notice  to  Contractor.]  Where,  by 
the  term  of  a  contract,  cement  is  to  be  delivered  to  the  Defend- 
ant at  a  place,  to  be  taken  on  board  of  Defendant's  vessel,  and  to 
be  transported  to  a  distant  port,  where  it  is  to  be  of  a  quality  to 
pass  inspection  of  the  proper  officials,  and  the  cement  thus  received 
24 
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is  to  be  paid  for  in  thirty  days  after  delivery  on  board  of  the  ves- 
sel, and  payment  to  be  received  by  approved  paper,  the  title  to  the 
cement  passes  on  delivery  to  the  vessel,  and  the  Plaintiff  be- 
comes liable  to  make  good  every  term  and  condition  of  his  con- 
tract. If  the  cement,  or  any  part  of  it,  is  not  of  a  quality  to  pass 
inspection  at  the  designated  port,  and  is  condemned  by  the  inspect- 
ing officer,  it  becomes  the  duty  of  the  Defendant  to  either  return 
such  condemned  article  to  the  Plaintiff,  or  to  notify  him  where 
the  same  is  stored,  subject  to  his  order ;  and,  failing  to  do  so,  he 
cannot  recover  by  way  of  counterclaim  for  such  damaged  or  con- 
demned cement. 

Delafield  v.  De  Graw  ......        49 

CONTRACT — Discovery  of  Fraud —  Tim  e  of  Disaffirm  ance.]  It  is  the 
duty  of  a  party  who  proposes  to  disaffirm  as  fraudulent  a  contract 
entered  into  by  himself,  partner,  or  agent,  to  do  it  at  once,  upon 
discovery  of  the  fraud. 

If,  after  discovering  the  fraud  by  which  he  was  induced  to 
enter  into  the  contract,  he  remain  silent  or  inactive,  and  give  no 
intimation  of  a  purpose  to  disaffirm  until  he  finds  the  contract 
likely  to  prove  unprofitable,  he  will  then  be  estopped  fi*om  dis- 
affirmance. 

One  of  the  partners  of  a  firm,  in  the  absence  of  his  partner, 
was,  by  false  representations,  induced  to  endorse  a  note  in  the 
name  of  the  firm.  On  the  return  of  the  partner,  the  fraudulent 
representations  were  discovered,  and  the  partners  were  dissatis- 
fied with  the  party  procurinff  the  endorsement,  but  they  gave  no 
notice  of  disaffirmance  for  the  period  of  three  months,  and  fur- 
ther availed  themselves  of  the  benefits  of  such  endorsement :  Held, 
the  firm  was  bound  thereby. 

Bruce  v,  Davenport       ......        82 

-Performance  of,  Void — Statute  of  Frauds — Obliga- 


tion— Evidence  .......      250 

See  Statute  of  Frauds.     2. 

-  Written^  cannot  he  varied  hy  Parol  Evidence.]  A  writ- 


ten agreement  between  parties  must  be  regarded  as  containing  the 
whole  of  their  agreement  upon  the  subject-matter  thereof,  and  as 
merging  therein  all  prior  and  contemporaneous  understandings. 
Therefore,  evidence  offering  to  establish  other  facts  and  conditions 
as  part  of  the  contract,  which  are  not  contained  in  the  agreement, 
is  madmissible. 

Thomas  v.  Hunt  ......      191 

Written— Parol  Evidence      .  .  .  .317 


See*  Evidence.    4. 
COSTS  IK  DISCRETION  OF  COURT  awarding  them— Eqtiity  Ap- 
peal— Conflict  of  Evidence    ......         86 

See  Equity. 

; —  EQUITY  CASES  in  Discretion  of  Court  awarding  them.]  In 

equity  cases,  the  giving  or  withholding  of  costs  rests  on  the  discre- 
tion of  the  Court,  and  that  discretion  this  Court  cannot  control. 

Staiger  v.  Schultz        ......  4 

CONVICT  IN  STATE  PRISON,  Service  of  Process  on— PracUce       .        54 

See  Practice.    3. 
CORPORATION    ORDINANCE— False  Imprisonment— Powers    of 

Metropolitan  Pohce  Board    ......      266 

See  False  Imprisonment. 
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CORPORATION  OF  THE  CITY  OF  NEW  YORK  may    employ 
additional  Counsel — Charter — Corporation  Counsel 
See  Charter. 

CORPORATIONS,    RELIGIOUS  — Trustees— Cestui    que   Trust— 
Change  of  Doctrine   ...... 

See  Religious  Corporations. 
COURTS,  COSTS  IN  DISCRETION  OF,  awarding  them— Equity- 
Appeal — Conflict  of  Evidence  .... 

See  Equity. 

SUPREME,  DISCRETION  OF  —  Compensation  of    Re- 

ceiver.  ....... 

See  Receiver. 

POWER  OF,  to  strike  Attorney  from  Rolls 

See  Attorney. 

COUNSEL,  CORPORATION  OF  THE  CITY  OF  NEW  YORK  may 
employ  additional — Charter — Corporation  Counsel  . 
See  Charter. 
COUNTY  OF  NEW  YORK— BOUNDARY— Jurisdiction       . 
See  New  York,  County  of. 

-Riot  Act— Laws  1865     . 

See  New  York  County  Boundary. 
CREDIBILITY— Evidence— Slander— Words  must  impute  Indicteble 
Crime  ....... 

See  Slander. 
CREDITOR,  Any  Partner  may  Secure  .... 

See  Partnership. 
CREDITOR'S,  ASSIGNOR'S,  Right  to  assert  Assignee's  Gaim  against 
Debtor  ....... 

See  Assignor's. 
CRIME,  WORDS  MUST  IMPUTE  INDICTABLE— Slandei>~Evi. 
dence — Credibility     ...... 

See  Slander. 

D 

DAMAGE  MUST  ENSUE  FROM  NEOLIOENCE— Carrier's  Insur- 
able Interest  ........ 

See  Insurance.    2. 
DAMAGES,  REAL  ESTATE— Possession  of  Husband  under  Wife, 
not  adverse — Interest  ...... 

See  Real  Estate.    3. 
DEBTOR,  ASSIGNOR'S  CREDITOR'S  right  to  assert  Assignee's 
Claim  against  ....... 

See  Assignor's. 
DECEASE  OF  TRUSTEE— Substitution— What  proper 

See  Trustee. 
DEED,   GOOD   \AND    SUFFICIENT— Words— Construction— Real 
Estate  ........ 

See  Words.     1. 

REAL  ESTATE  NOT  RECORDED— Consideration  not  Paid 

— Subsequent  Grantee  ...... 

See  Real  Estate.     1 . 
DE  FACTO  JUDGE,  JUDGMENT  OF,  cannot  be  collaterally  Im- 
peached  ........ 

See  JuDOMSNT.    2. 
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DELIVERY— Replevin— Title 320 

See  Replevin. 


^WITHOUT  AUTHORITY  OF  OWNER— Conflicting 

Evidence — ^Nonsuit  refused  .  .  .  .  ,67 

See  Evidence.     1. 

DEMURRER— Pleading  Cause  of  Action  .  ...      268 

See  Pleading.    1. 

DESCENTS,  STATUTE  OF— WILL— R.  S.,  Part  II.,  Ch.  2     .  .148 

See  Will.    2. 

DISAFFIRMANCE  OF  CONTRACT  on  Discovery  of  Fraud,  Time  of       82 
See  Contract.    2. 

DISCRETION— Amendment>— Bill  of  Particulars  .  .  .297 

See  Practice.     1. 

OF  SUPREME  COURT— Compensation  of  Receiver       161 

See  Receiver. 
DISTRICT,  CAPITAL  POLICE— Constitutionality  of  Statute  .      354 

See  Capital. 
DIVIDING  CAPITAL  OF  INSOLVENT  COMPANY— Recovery  from 

stockholders  .......      124 

See  Company. 
DOWERr-LEGACY,    WHAT    CONSTITUTES— Proportional    De- 
ductions ........        18 

See  Leoact. 

E 

EJECTMENT,  Church  organized  under  General  Law  can  maintain     .        39 

See  Church. 
ENCROACHMENTS  ON  HIGHWAYS,  Penalties  for— Construction 

of  Statute      ........      326 

See  Construction  of  Statute. 

ENDORSER  OR  MAKER  of  Accommodation  Note,  Authority  of  Part- 
ner to  become — Notice.    Code,  §  274  ....      218 

See  Note. 
ENFORCEMENT  OF  BOND  to  pay  Mortgage  on  Testator's  Real  Es- 
tate— Power  of  Executor     ......       171 

See  Executor. 
ENGINE,  STEAM— Loss  by  Fire  occasioned  by  Explosion— Insurance      180 

See  Insurance    4. 
EQUITABLE  LIEN— Evidence— Admissions  of  Agent  .  .      270 

See  Mahried  Woman. 

RELIEF  TRIAL— Pleading— Lease— Assignment         .      226 

See  Pleading.  2. 
EQUITY  CASES,  Costa  in,  in    discretion   of  Court  giving.     Code, 

§§304,305,306 4 

See  Costs. 

Costs  in  Discretion  of  Court  awarding  them — Appeal — CoU" 

flict  of  Evidence.]  In  suits  in  equity,  the  ^ivin^  or  withholding  of 
costs  is  in  the  discretion  of  the  Court,  which  discretion,  except  in 
cases  of  abuse,  the  Appellate  Court  will  not  attempt  to  control 

Where  there  is  conflicting  evidence  upon  a  material  fact  before 
the  court,  referee,  or  jury,  the  finding  thereon  is  conclusive,  and 
cannot  be  questioned  by  this  Court. 

Barker  v.  White  ......        86 
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ESTATE,  REAL,  Executor  can  enforce  Bond  to   pay  Mortgage  on 

Testator's       ........      171 

See  Executor. 

Location  of  Boundary — Evidence       .  .  .117 

See  Real  Estate.     2. 

•  Power  to  Sell— Will— Executor— Trustee     .  .      184 


See  Will.     1. 

Title    to — ^Mortgage — Lapse    of  Time — Resumption 


repelled  ........        24 

See  Title. 
Words — "  Q-ood  and  sufficient  Deed  '* — Construction       211 


See  Words.    1. 

ESTOPPEL— Agency 285 

See  Iksurance.     1. 

-Usury        .......      256 


See  Usury. 

EVIDENCE,  CONFLICTING  — JVorwMt^  refused^ Delivery  unthout 
Authority  of  Owner.']  Where  the  case  presented  only  questions  of 
fact,  in  respect  to  which  there  was  conflicting  evidence,  the  Court 
properly  refused  to  nonsuit  the  Plaintiff.  The  case  was  properly 
submitted  to  the  jury. 

Where  a  person,  in  possession  of  goods  which  belong  to  another, 
and  which,  in  law,  he  is  bound  to  deUver  on  demand,  delivers 
them  to  a  third  party,  without  authority  from  the  owner,  he  is 
responsible  for  a  refusal  of  such  holder  to  deliver  them  to  the 
owner  thereof 

Dunham  v.  Troy  Union  Railroad  Co.  .  .  .  .67 
Appeal — ^Equity — Costs  in  Discre- 
tion of  Court  awarding  them           .            .            .            .  .86 
See  Equity. 

-Credibility — Slander — ^Words  must  impute  Indictable 


Crime  ........       134 

See  Slander. 

-Equitable  Lien — Admissions  of  Agent    .  .  .      270 


See  Married  Woman. 

-IMPEACHMENT— ADMISSIONS— That  a    married 


woman  should  hang  out  signals  to  a  man  for  clandestine  meetings, 
is  an  impeachment  of  her  general  character. 

Upon  a  trial  where  the  question  is  whether  a  certain  note  was 
given  in  compromise  of  a  charge  of  rape,  and  the  person  upon 
whom  the  offence  was  alleged  to  have  been  committed  gives  tes- 
timony tending  to  show  that  it  was  given  in  settlement  of  civil 
damages  only,  it  is  competent  to  ask  her  if  she  did  not  admit,  on 
the  trial  of  the  indictment  against  Austin  for  the  alleged  rape,  that 
she  wrote  him  a  letter,  in  which  she  admitted  that  she  hung  out 
signals  on  a  cherry-tree  to  induce  him  to  come  to  her  house.     Such 
acts  are  proper  for  the  consideration  of  a  jury  in  estimating  the 
character  of  the  witness. 

Shepard  r.  Parker        ......      361 

OP    PROVOCATION    to    Murder,    admissible    when.] 


Where  the  intent  of  the  prisoner,  who  is  charged  with  the  crime 
of  murder,  remains  to  be  proved,  it  is  competent  for  the  prisoner 
to  prove  that  he  acted  upon  immediate  provocation,  and  to  show 
what  that  provocation  was. 

People  v.  Lewis.  / 
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EVIDENCE— Parol,  Written  Contract  cannot  be  varied  by     .  .      191 

See  Contract.     3. 
Real  Estate — Location  of  Boundary        .  .  .117 

See  Real  Estate.    2. 

Statute  of  Frauds — Performance  of  void  Contract  Obli- 


gation ........      250 

See  Statute  of  Frauds.    2. 


Written  Contract — Parol.]  When  the  case  shows  that  the 


findings  of  the  referee  are  based  upon  testimony  which  was  clearly 
illegal,  the  party  in  whose  favor  such  illegal  findings  were  made 
cannot  avail  himself  of  them  to  sustain  his  judgment 

Hatch  v.  Pryor  .......      317 

EXECUTORS  CAN  enforce  Bond  to  pay  Mortgage  on  Ihstator's  Real 
Estate.']  Where  a  party  has,  for  a  good  and  sufficient  consideration, 
given  his  bond  to  executors,  that  certain  parties  who  are  legally 
bound  to  do  so  shall  pay  and  discharge  a  mortgage  upon  the  real 
estate  of  their  testator,  he  cannot,  on  breach  of  the  condition  of 
his  bond  and  suit  commenced  thereon,  object  to  the  capacity  of 
such  executors  to  sue  on  such  bond. 

The  form  of  the  judgment  against  such  obligee  should  be,  that 
he  pay  and  cause  to  be  cancelled  of  record,  the  mortgage,  within 
a  time  specified,  and  in  default,  that  he  pay  the  amount  due,  etc. 

Farnham  v.  Mallery     ......      171 

Trustee— Will— Power  to  sell  Real  Estate         .  .      184 

See  Will.    1. 
EXPECTANCY— Heir-at-Law— Transfer  .  .  .  .290 

See  Partition. 
EXPLOSION — ^Loss  by  Fire  occasioned  by — Steam-engine— Insurance      180 
See  Insurance.    4. 


F 

FALSE  IMPRISONMENT— (7o7yora^M>n  Ordinance— Powers  of  Metro- 
politan Police  Board.]  When  the  Defendant  justifies  the  keeping 
in  custody  the  Plaintiff  fi*om  evening  until  the  morning,  under  that 
rule  of  the  Metropolitan  Police  Boaird  which  authorizes  the  detain- 
ing of  persons  charged  with  the  commission  of  felonies  and  mis- 
demeanors, he  must  show  that  the  alleged  accusation  was  such  as 
is  denominated  a  felony  or  misdemeanor  by  law.  The  accusation 
that  he  had  violated  an  ordinance  of  the  Common  Council  of  the 
city  of  Brooklyn  is  not  sufficient. 

Schneider  v.  Lane.         ......      266 

FIRE  OCCASIONED  BY  EXPLOSION,    Loss    by— Sleam-engine 

Insurance       ...  .  .  .  .  .  .       180 

See  Insurance.    4. 

FORECLOSURE — Judgment — Purchaser— Jurisdiction.]  One  who 
purchases  under  a  judgment  of  foreclosure,  thereby  submits  him- 
self to  the  jurisdiction  of  the  Court ;  and  he  may  be  compelled,  on 
motion,  to  comply  with  the  conditions  of  sale. 

When  the  purchaser  is  in  possession,  under  a  decree  which  has 
not  been  fully  executed,  mere  lapse  of  time  is  no  answer  to  a  mo- 
tion to  compel  the  payment  of  the  amount  of  his  bid. 

When  a  motion  is  made,  by  those  having  an  interest  in  the  fiindy 
that  the  money  be  paid  into  Court,  it  constitutes  no  valid  objec- 


Digitized  by  VjOOQ IC 


INDEX  876 


tion  that  one  of  the  original  parties  is  dead,  and  that  the  action 
has  not  since  been  revived. 

CaZBT  V,  HUBBELL  ......        333 

FRAUD,  DISCOVERY  OF— Contract— Time  of  Disaffirmance  .        82 

See  Contract.    2. 


PRESUMPTION  OF— Preferential  Assignment— Possession 


unchanged      ........       129 

See  Assignment. 
FRAUDS,  STATUTE  OF— COMPLIANCE— Part  Payment  .  .      263 

See  Statute  of  Frauds.     1. 


-Performance  of  Void  Contract — ObUga- 


tion-^Evidence  .......      250 

See  Statute  of  Frauds.    2. 

a 

GENERAL  AND  SPECIAL  AGENCY  .  .  .  .243 

See  Aoenot. 
LAW,  Church  Organized  under,  can  maintain  Ejectment        39 

See  Church. 
GOOD  AND  SUFFICIENT  DEED— Words—Construction—Real  Estate      21 1 

See  Words.     1. 
GRANTEE  OF  LAND  Purchasing  with  Knowledge  of  Prior  Con- 
veyance— Deed  not  Recorded  .  .  .  .  .46 

See  Real  Estate.     1. 
GROUND  OF  APPEAL,  Misnomer  no  —  Injury  —  Loss  of  Service, 

by  whom  Recoverable  ......      203 

See  Appeal. 

H 

HEIR-AT-LAW— Expectancy— Transfer  .  .  .  .290 

See  Partition. 
HIGHWAYS,  Penalties  for  Encroachments  on — Construction  of  Sta- 
tute   .........      326 

See  Construction  of  Statute. 
HOLDER,  BONA  FIDE,  Rights  of  Assignee  of— Negotiable  Paper      .        66 

See  Negotiable  Paper. 
HUSBAND  AND  WIFE—Agmcy  of  Husband.]  Where  property 
is  bought  by  the  husband  as  the  agent  of  the  wife,  and  after- 
wards sold  by  him,  as  such  agent,  at  a  profit,  the  profits  belong 
to  the  wife.  There  is  nothing  in  the  policy  of  the  law  as  it  now 
exists  which  makes  the  agency  of  the  husband,  acting  for  the 
wife,  differ  from  the  like  agency  of  any  other  party. 

Merchant  v.  Brunnell  ......        35 


^Possession  of  Real  Estate  by,  under  Wife,  not  adverse — 


Damages — Interest    .......        57 

Sie  Real  Estate.    3. 


ILLEGAL  ASSESSMENT  OF  TAX  — Remedy  what  —  Injunction. 

Code,  §11 106 

See  Injunction. 
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IMPEACHMENT  OF  EVIDENCE— Admissiona  .  .  .361 

See  Evidence.    2. 
IMPRISONMENT,   FALSE  —  Corporation    Ordinance  —  Powers   of 

Metropolitan  Police  Board    ......      266 

See  False  Imprisonment. 
INDICTABLE  CRIME,  Words  must   Impute— Slander— Evidence— 

Credibilitv      ........       134 

See  Slander. 
INFRINGEMENT  OF  TRADE  MARK,  whatr-Injunction     .  .      167 

See  Trade  Mark. 
INJUNCTION— roa;  iUegaUy  assessed— Remedy  what     Code,  §  11.]    An 
application  for  a  preliminary  injunction  is  addressed  to  the  discre- 
tion of  the  Court;  and  although  the  Appellate  Court  may  require 
the  discretion  to  be  exercised,  it  will  not  assume  to  control  such 
discretion. 

An  order  refusing  to  grant  such  injunction  does  not  come  within 
subdiv.  2  of  §  11  of  the  Code  of  Procedure,  and  is  not  appealable 
to  this  Court. 

It  seems  that  an  injunction  cannot  legally  be  granted  to  restrain 
the  collection   of  a  tax,  although  illegally  assessed;    the  proper 
remedy  is  by  action  for  damages,  etc. 

Hasbrouck  v.  Kingston  Board  of  Education  .  .  .       106 

INJURY— LOSS  OF  SERVICE,  by  whom  Recoverable— Misnomer 

no  Ground  of  Appeal  ......      203 

See  Appeal. 
INNOCENT  PERSONS— ZoM  by  Third  Party—  Which  shaU  sustain  f] 
Whenever  one  of  two  innocent  persons  must  suffer  by  the  acts 
of  a  third  party,  he  who  has  enabled  such  third  party  to  occasion 
the  loss  must  sustain  it.  When  a  party  sells  a  cargo  of  corn  and 
allows  the  purchaser  to  take  the  com,  ship  it,  receive  a  bill  of 
lading  therefor,  and  draw  upon  his  consignee  with  bill  of  lading 
attached  to  the  draft,  such  vendor  will  not  be  allowed  the  right 
of  stoppage  in  transitu  to  obtain  payment,  when  by  so  doing  the 
consignee  is  to  suffer  for  his  acceptance  and  payment  of  such  drafl. 

Rawls  v.  Deshler  ......        91 

INSOLVENT  COMPANY  divides  its  Capital— Recovery  from  Stock- 
holders ........       124 

See  CoMPANT. 

INSURANCE — Agency — Estoppel]  Where  an  insurance  company 
employs  an  agent  to  solicit  the  insurance  of  property  in  their  com- 
pany, and  furnishes  blanks  to  be  filled  by  the  statement  of  the 
insured,  and  the  agent  of  the  company  takes  the  responsibility  of 
filling  up  these  blanks,  and  assures  the  applicant  that  all  is  right, 
the  company  will  not  he  permitted  to  prove  the  facts  to  be  different 
from  those  stated  by  the  agent  in  the  application. 

Rowley  v.  Empire  Ins.  Co.        ....  .      285 

2.  Carrier's  Insurable  Interest — Negligence  must  cause  Dam- 
age.'] A  common  carrier  has  an  insurable  interest  in  goods  being 
transported  by  him  to  the  extent  of  advances  made,  freight,  and 
liis  legal  obligations  to  the  owner  of  the  cargo,  which  is  the  fair 
value  of  the  property  carried  by  the  contract  of  indemnity. 

Although  the  Plaintiff  was  guilty  of  negligence,  it  will  furnish 
no  defence  unless  such  negligence  contributed  to  the  loss  and  dam- 
age complained  of. 
Where  the  damage  consisted  in  the  sinking  of  a  boat  loaded  with 
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grain  and  the  injury  to  the  grain,  the  extent  of  the  damage  involves 
the  price  of  the  grain  at  the  place  of  the  disaster. 

Savage  v.  Corn  Exchange  Fire  and  Inland  Ins.  Co.  .  .112 

3.  INSURANCE — Condition — Construction,]  When  a  policy  of  insur- 
ance is  upon  a  building  and  a  stock  of  goods,  etc.,  such  as  is  usually 
kept  in  country  stores,  it  covers  all  articles  of  merchandise  coming 
within  such  description,  even  though  it  include  articles  generally 
prohibited  except  at  special  rates. 

Pindar  v.  Kings  Co.  Ins.  Co.      .  .  .  .  .      330 


Loss  hy  Fire  occasioned  by  Explosion — Steam-engine,] 


In  a  policy  of  insurance  upon  a  building  in  which  there  is  a  steam- 
engine,  a  clause  exempting  the  company  from  liability,  when  the 
loss  by  fire  is  occasioned  by  any  explosion,  must  be  construed  as 
i^plicable  to  an  explosion  of  the  engine  within  the  building,  as  well 
as  to  the  explosions  of  any  kind  without  the  building;  and  the 
fact  that  an  extra  premium  was  paid  on  account  of  the  increased 
risk  from  the  engine  within  the  building  does  not  change  the 
construction. 

Hayward  v.  Liverpool  Fire  and  Life  Ins.  Co.  .  .      180 

INTEREST— DAMAGES— Real  Estate— Possession  of  Husband  un- 
der Wife,  not  adverse  ......        67 

See  Real  Estate.    3. 


CARRIER'S   INSURABLE— NegUgence  must    cause 


damage  ........       112 

&e  Insurance.    2. 


JUDGMENT— Foreclosure— Purchaser— Jurisdiction  .  .      333 

See  Foreclosure. 
2.  of  de  facto  Judge  cannot  he  collaterally  impeached.]    It 

is  sufficient  to  sustain  a  judgment  that  the  Judge  presiding  at  the 
trial  and  judgment  was  a  de  facto  judge  at  the  time.  His  judicial 
acts,  so  far  as  they  affect  third  parties,  cannot  be  collaterally  im- 
peached. 

Read  v.  City  of  Buffalo  .....        79 


-Power    to    reform  —  Pleading  —  Mistaken  Averment  — 


Variance,]    A  party  is  not  estopped  by  a  mistaken  averment  of  the 
law  in  his  pleadings.      But  the  Court  will  give  such  relief  as  he 
appears  to  be  entitled  to,  notwithstanding  such  mistaken  aver- 
ment 

Where  the  opposite  party  has  not  been  misled  by  such  mis- 
take, the  party  making  the  averment  will  not  be  precluded  from 
asking  such  relief  as  the  Court,  upon  a  view  of  the  case,  shall  deem 
him  to  be  entitled  to. 

Union  Bank  v.  Bush      ......      235 

JUDICIAL  OFFICERS,  Assessors  protected  like  all     .  .  .196 

See  Assessors. 

JURISDICTION— Boundary 278 

See  New  York,  County  of. 


LAPSE  OF  TIME^Mortgage— Title  to  Real   Estate— Presumption 

repelled  ........        24 

See  TiTUB, 
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LEASE— ASSIGNMENT— Pleading— Equitable  Relief  Trial  .  .      226 

See  Pleading.    2. 
LEGACY,    WHAT    CONSTITUTES— 2>ou;er—iV()por/ibnaZ    Deduc- 
tions.]   Every  bequest  of  personal  property  is  a  legacy^  including 
as  well  those  made  in  lieu  of  dower,  or  in  satisfaction  of  an  indebt- 
edness, as  those  which  are  wholly  ^atuitous. 

Where  the  testator  provides  in  his  will  that,  in  case  his  estate 
should  not  be  sufficient  to  pay  the  legacies,  the  deficit  is  to  be  de- 
ducted in  proportion  to  the  sums  given  to  each,  he  makes  the 
amount  given  to  the  widow  in  lieu  of  dower  to  depend  upon  the 
sufficiency  of  the  estate  to  pay  the  legacies  given.     The  same  prin- 
ciple appUes  also  where  the  legacies  are  to  be  increased  by  a  sur- 
plus in  the  estate. 

Orton  v.  Orton  .......        18 

LIABILITY  UPON  AGREEMENT  TO  PAY  THIRD  PARTY— 
Power  of  Referee  to  allow  Amendment    Code^  §§  272, 173.]     Where 
a  person  receives  money  upon  an  agreement  to  pay  the  demands 
of  a  third  party  against  those  from  whom  he  received  the  money, 
he  is  liable,  upon  such  promise,  to  pay  the  same  to  the  party  en- 
titled, irrespective  of  the  legal  obligations  of  the  party  paying  the 
same. 

Secor  v.  Law      .......      328 

LIEN,  EQUITABLE— Evidence— Admissions  of  Agent  .  .      270 

See  Married  Woman. 
LOCATION  OF  BOUNDARY  OF  REAL  ESTATE— Evidence        .      117 

See  Real  Estate.     2. 
LOSS  BY  FIRE  OCCASIONED   BY  EXPLOSION— Insurance- 
Steam-engine  .......      180 

See  Insurance.     4. 

BY  THIRD  PARTY— Innocent  Persons— Which  shall  sustain  ?        91 

See  Innocent  Persons. 

OF  SERVICE,  by  whom  Recoverable — ^Injury — Misnomer  no 

Ground  of  Appeal     .......       203 

See  Appeal. 

M 

MAKER  OR  ENDORSER  of  Accommodation  Note,  Authority  of 

Partner  to  become— Notice.     Code,  §§  136,  274     .  .  .      218 

See  Note. 
MARRIED  WOMAN— ^lYoJfe  lien^Euidtn<»— Admissions  of  Agent] 
Under  the  laws  of  the  State,  conferring  upon  married  women  the 
right«  and  powers  of  femes-sole  in  respect  to  their  separate  estate, 
they  are  liable  to  fulfil  their  contracts  in  the  management  of  such 
separate  interests. 

A  married  woman  employing  an  attorney  in  relation  to  her 
separate  interest,  is  liable  to  pay  the  usual  fees,  the  same  as  other 
parties. 

Owen  v.  Cawley  ......      270 

METROPOLITAN  POLICE  BOARD,  Powers  of— False  Imprison- 
ment— Corporation  Ordinance  .....      266 

See  False  Imprisonment. 
MISNOMER  NO  GROUND  OF  APPEAL— Injury— Loss  of  Service, 

by  whom  Recoverable  ......      203 

See  Appeal. 
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MISTAKEN  AVERMENT— Variance— Power  to  Reform  Pleading- 
Judgment       ........      235 

See  Judgment.    3. 
MORTGAGE    ON    TESTATOR'S    REAL   ESTATE,  Executor  can 

enforce  Bond  to  pay .......       171 

See  Executor. 
MORTGAGE — SaHs/adion,]    Where  a  note  is  given  as  a  part  payment 
of  mortgage,  the  mortgagees  cannot  be  compelled  to  cancel  the 
mortgage  until  the  note  is  paid. 

Ranger  v.  Goodrich      ......      303 

TITLE  to  Real  Estate— Lapse  of  Tune— Presumption 

repelled  ........        24 

See  TiFLE. 

MURDER,  EVIDENCE  OF  PROVOCATION  TO,  Admissible  when  .  1 

See  Eyidenoe.    3. 


N 

NEGLIGENCE  MUST  CAUSE  DAMAGE— Carrier's  Insurable  In- 
terest.  ........      112 

See  Insurance.    2. 

Railroad — ^Nonsuit — Presumptions  for  Plaintiflf  .  8 

See  Nonsuit. 
NEGOTIABLE  PAPER— iE^^fe  of  Assignee  of  bond  fide  holder.]    An 
assignee  of  a  promissory  note,  acquiring  title  afler  the  maturity  of 
note  from  a  bond  fide  holder  for  value,  takes  all  the  rights  of  such 
bond  fide  holder. 

Benedict  v.  De  Groot    ......        66 

NEW  YORK,  CHARTER  OF   THE   CITY  OF— Corporation  may 
•  employ  additional  Counsel — Corporation  Counsel    .  .  .      206 

See  Charter. 
NEW  YORK  COUNTY,  BOUNDARY— i2io<  Ac^Laws  1855.]  The 
boundary  of  territorial  jurisdiction  between  the  counties  of  New 
York  and  Kings  is  the  actual  hne  of  low  water  on  the  Brooklyn 
side  of  East  River. 

Atlantic  Dock  Company  v.  City  of  Brooklyn  .  .      305 

2. OF, — Boundary — Jurisdiction,]  The   waters 

of  the  Atlantic  Basin,  on  the  Brookljm  side  of  East  River,  are 
within  the  county  of  New  York,  and  the  city  of  Brooklyn  is  not 
liable  for  the  destruction  by  a  mob  of  a  floating  elevator  within  such 
basin. 

Orr  v.  City  of  Brooklyn  .....      278 

NO  NOTICE  TO  CONTRACTOR— Article  Condemned  .  .        49 

See  Contract. 
NONSUIT — Presumptions  for  Plaintiff— Negligence — Railroad.]  On  a 
question  of  nonsuit,  all  disputed  questions  of  iajci  are  to  be  decided 
in  favor  of  the  Plaintiff;  and  all  presumptions  and  influences 
which  he  had  a  right  to  ask  from  the  jury,  are  to  be  conceded  to 
him. 

In  the  management  of  a  railroad  and  machinery,  the  railroad 
corporation  is  bound  to  use  the  utmost  care  and  vigilance  to  avoid 
the  dangers  attending  a  collision. 
The  party  injured  was  required  to  exercise  only  the  ordinary 
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prudence  and  attention  which  sensible  men  are  accustomed  to  give 
under  similar  circumstances. 

Cook  v.  New  York  Central  R  R  Co.  .  .  .  8 

NONSUIT    REFUSED  — Conflicting  Evidence  —  Delivery    without 

Authority  of  Owner  .......        67 

See  Evidence.     1. 

NOTE,  ACCOMMODATION— iiu^AortVy  of  Parin&r  to  make  or  endorse 
— Notice.  Code,  §§  136,  274.]  As  it  is  no  part  of  the  business 
of  a  mercantile  firm  to  make  or  endorse  notes  for  third  persons, 
there  is  no  implied  authority  for  an  individual  member  of  such  firm 
to  make  or  endorse  such  paper  in  the  firm  name.  Consequently 
the  holder  of  such  paper,  with  notice  that  it  was  made  or  endorsed 
for  the  purpose  of  accommodation  merely,  without  the  consent  of 
the  firm,  cannot  recover  upon  it. 

Wliere  the  maker  of  a  note,  endorsed  by  a  firm,  presents  the  same 
to  be  discounted  for  his  accommodation,  such  fact  shows  upon  its 
face  that  it  is  a  mere  accomgciodation  endorsement 

FlELDEN  V,  LaHENS  ......         218 


OBLIGATION— Statute  of  Fraudsr— Performance  of   void  Contract- 
Evidence        ........      250 

See  Statute  of  Frauds.     2. 
OFFICERS,  JUDICIAL,  Assessors  protected  like  all    .  .  .196 

See  Assessors. 
ORDINANCE,  CORPORATION  —  False  Imprisonment  —  Powers  of 

Metropolitan  Pohce  Board    ......      266 

See  False  Imprisonment. 
OWNER,   DELIVERY  WITHOUT  AUTHORITY  OF— Conflicting 

Evidence — Nonsuit  refiised  ......        67 

See  Evidence.     1. 


PAPER,  NEGOTIABLE— Rights  of  Assignee  of  bond  fide  holder    .        66 

See  Negotiable  Paper. 
PAROL  EVIDENCE,  WRITTEN  CONTRACT  .  .  .317 

See  Evidence.     4. 

cannot  be  varied  by  ,      191 

See  Contract.     3. 
PARTICULARS,  BILL  OF— Amendment— Discretion  .  297 

See  Practice.     1. 
PARTITION — Heir-at-law — Expectancy — Transfer.]    The   expectancy 
of  an  heir  is  capable  of  being  transferred  as  security  for  the  pay- 
ment of  a  just  debt,  and  when  the  same  is  done  during  the  lifetime 
of  the  ancestor,  it  will  be  deemed  to  be  a  transfer  of  all  legal  and 
equitable  right  of  such  heir's  expectancy  in  the  estate  of  such  an- 
cestor; and  although  there  can  be  no  vested  estate  in  the  pro- 
perty during  the  life  of  the   ancestor,  a  Court  of  Equity  will 
recognize  and  protect  the  interest  of  the  transferee  after  the  death 
of  the  ancestor. 

Stover  v.  Eyclebhimer  ......      290 

PARTNER,  Authority  of  to  make  or  endorse  Accommodation  Note 

—Notice.    Code,  §§  136,  274 218 

8eeNoTB, 
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PARTNERSHIP— -4wy  Partner  may  secure  Creditor,']  Either  mem- 
ber of  a  firm  has  a  right  to  secure  a  creditor  thereof  by  a  transfer  of 
partnership  property,  or  to  give  a  chattel  mortgage  for  that  pur- 
pose. 

McClelland  v.  Remsen  .....      182 

PART  PAYMENT— CompUance— Statute  of  Frauds    .  .  .263 

See  Statute  of  Frauds.     1. 

PENALTIES   FOR  ENCROACHMENT   ON  HIGHWAYS— Con- 
struction of  Statute   .......      326 

See  Construction  of  Statute. 

PERFORMANCE  OF  VOID  CONTRACT— Stetute  of  Frauds  Obli- 
gation— Evidence      .......      250 

See  Statute  of  Frauds.    2. 

PLAINTIFF,    PRESUMPTION   FOR— Nonsuitr-NegUgence— Rail- 
road   .  .  .  .  .  .  .  .  .         8 

See  Nonsuit. 

PLEADING — Demurrer — Cause  of  Action,']  In  actions  brought  under 
the  statute  of  1849,  as  amended  in  1853,  entitled  "  An  act  in  rela- 
tion to  suits  by  and  against  joint-stock  companies  and  associations," 
the  judgment  recovered  against  the  company  is  not  the  foundation 
of  ^e  action  against  a  stockholder  of  the  company  on  failure  to 
satisfy  such  judgment  by  execution  against  the  company.  The 
action  authorized  by  the  4th  section  of  the  act,  against  individual 
stockholders  in  such  cases,  is  based  upon  the  original  cause  of  action 
against  the  company ;  and  in  such  proceeding  the  original  cause  of 
action  must  be  stated  in  the  complaint. 

Whitehead  v.  Allen     ......      258 


■  Equitable  relief  first — Lease — Assignment]     Under  the 


Code,  the  same  complaint  may  contain  legal  and  equitable  causes 
of  action;  the  legal  causes  snould  be  tried  by  a  jury,  and  the 
equitable  may  be  tried  by  the  Court. 

When  the  Court  erroneously  decide,  on  motion  of  Plaintiff,  that 
the  Defendant  is  not  entitled  to  a  jury  because  the  complaint  sets 
up  an  equitable  cause  of  action,  it  is  no  waiver  by  the  Plaintiff  of 
any  legal  cause  of  action  contained  in  his  complaint ;  and  should  he 
fiwl  to  establish  an  equitable  cause  of  action,  he  may,  nevertheless, 
recover  upon  any  legal  cause  of  action  which  he  may  establish, 
as  contained  in  his  complaint. 

To  render  the  assignee  of  a  lease  liable  for  rent  to  the  lessor,  the 
whole  term  must  be  assigned  and  transferred  to  the  assignee. 
Therefore,  an  assignment  reserving  the  last  day  of  the  term,  does 
not  render  the  assignee  thus  liable  to  the  lessor. 

Davis  v,  Morris  ......      226 


•  POWER  to  Reform — Mistaken  Averment — Variance — 


Judgment       ........      235 

See  Judgment.    3. 

POLICE  BOARD,  METROPOLITAN,  Powers  of— False  Imprison- 
ment— Corporation  Ordinance  .....      266 
See  False  Imprisonment. 

POLICE  DISTRICT,  CAPITAL— Constitutionality  of  Statute  .      354 

See  Capital. 

POSSESSION  OF  ASSIGNED  PROPERTY  UNCHANGED— Pre- 
ferential Assignment — Presumptive  of  Fraud  .  .  .      129 
See  Assignment. 
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POSSESSION  OF  REAL  ESTATE  by  Husband  under  Wife,  not 
adverse — Damages — Interest  .... 

See  Real  Estate.    3. 

POWER  OF  REFEREE  to  allow  Amendment^Liability  upon  Agree 
ment  to  pay  Third  Party.     Code,  §  272,  173 
See  Liability. 

SUPREME  COURT  to  strike  Attorney  from  Rolls 

See  Attorney. 

TO  REFORM  PLEADING— Mistaken  Averment— Variance 


— Judgment     3. 

See  Judoment.    3. 


SELL  REAL  ESTATE— Will— Executor— Trustee 


See  Will. 
PRACTICE— 5i7?  of  Partictdar8--Amendmeni^IH8(Tetion.]    A  bill  of 


67 

328 
74 

235 
184 


particulars  attached  to  a  complaint  forms  a  part  of  the  pleadings 
in  the  case ;  and  under  the  provisions  of  law  authorizing  a  referee 
to  allow  amendments  of  the  pleadings,  he  may  allow  such  bill  of 
particulars  to  be  amended  by  the  substitution  of  a  new  one  in  its 
stead.  Such  permission  to  amend  is  in  the  discretion  of  the  ref- 
eree, and  not  reversible. 

Melvin  v.  Wood  ......      297 

-Case. 


RiGNEY  V.  Savory  .......      296 

Service  of  Process  on  Convict  in  State  Prison.]     The 


service  of  process  upon  a  convict  in  State  Prison  is  valid  to  confer 
jurisdiction  upon  the  Court  over  the  person  and  rights  of  the  con- 
vict Then,  the  service  of  a  process  commencing  a  foreclosure  suit 
against  the  property  of  the  convict  is  valid  to  give  the  Court  juris- 
diction to  foreclose  his  equity  of  redemption  in  the  premises  .  54 
Davis  v.  Duffie. 

PREFERENTIAL  ASSIGNMENT  —  Possession   Unchanged— Pre- 

sumptive  of  Fraud    .......       129 

See  Assignment. 

PRESUMPTION  REPELLED— Lapse  of  Time— Mortgage— Title  to 

Real  Estate    ........        24 

See  Title. 

PRINCIPAL  AND  AGENT  —  TVansfer  of  Stock  Warranty.]  An 
agent,  with  express  authority  to  sell,  has  no  implied  authority  to 
warrant,  where  the  property  is  of  a  description  not  usually  sold 
with  warranty. 

One  employed  to  make  a  sale  of  bank  stock  is  not,  presumptively, 
empowered  to  warrant  it  in  the  name  of  his  principal 

The  receipt  of  the  proceeds,  by  the  owner  of  the  stock,  in  igno- 
rance of  an  unauthorized  warranty  by  the  agent,  is  not  a  ratification 
of  the  unauthorized  engagement. 

When  a  party  claims,  receives,  and  retains  the  property  of  another, 
knowing  that  it  was  obtained  by  an  unauthorized  use  of  his  name, 
it  is  a  ratification  of  the  assumed  agency,  which  evinces  his  assent 
to  the  original  contract 

So,  too,  when  an  agent,  acting  within  the  scope  of  his  actual 
authority,  perpetrates  a  fraud  for  the  benefit  of  his  principal,  and 
the  latter  receives  the  fruits  of  it,  he  thereby  adopts  the  fi^udulent 
acts  of  the  agent. 

But  the  mere  receipt,  by  the  owner,  of  the  proceeds  of  his  own 
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property,  is  not  a  ratification  of  a  collateral  contract  made  without 
his  authority,  and  to  which  he  never  knowingly  assented. 

Smith  v.  Tract  ......      345 

PROCESS,  SERVICE  OF,  on  Convict  m  State  Prison— Practice        .        54 

See  Practicb.    3. 
PROPER  SUBSTITUTION  in  case  of  Trustee  Dying  .  .  .100 

See  Trustee. 
PROPORTIONAL  DEDUCTIONS— Legacy,  what  Constitutes— Dower        18 
See  Legacy. 

PROVOCATION  TO  MURDER— Evidence  of— Admissible  when       .  1 

See  EvroENCE.    3. 
PURCHASER  UNDER  JUDGMENT  OP  FORECLOSURE— Juris- 
diction ........      333 

See  Foreclosure. 

R 

RAILROAD— Negligence — ^Nonsuit — Presumptions  for  Plaintiffs        .  8 

See  NoNsurr. 
REAL  ESTATE — Deed  not  recorded—  Consideration  not  paid — Suhse- 
quent  Grantee.']  A  deed  of  real  estate  is  not  rendered  invalid  from 
the  fact  that  the  considerations  are  not  paid  at  the  time  of  its  exe- 
cution and  delivery.  A  subsequent  grantee  of  land,  purchasing 
with  knowledge  of  a  prior  conveyance,  is  not  a  bona  fide  pur- 
chaser, even  though  the  prior  deed  be  not  entered  of  record. 

Ring  v.  Steele    .......        46 

Executor  can  enforce  Bond  to  pay  Mortgage  on  Tes- 

tator^s 171 

See  Executor. 
2. Location  of  Boundary — Evidence,']  Actual  and  con- 
tinued possession  of  the  premises  adjoining  the  located  line  is  not 
essential  to  the  existence  of  practiced  location.  It  does  not  depend 
upon  a  pedis  possessio  of  the  land  adjoining ;  but  its  existence  may 
be  established  by  any  competent  evidence  of  the  fact. 

The  surveying  out,  and  fixing  upon  a  line  between  adjoining 
properties  by  the  parties  themselves,  is  such  a  practical  location  as 
will  control  courses  and  distances ;  especially  when,  from  the  de- 
scription in  the  deed  or  from  the  decay  of  boundaries,  the  line  would 
otherwise  become  uncertain.  But  such  practical  location  must 
have  been  acquiesced  in  for  twenty  years. 

As  evidence  of  acquiescence,  it  is  competent  to  inquire  of  a  wit- 
ness whose  relations  to  all  parties  have  been  such  that,  had  there 
ever  been  any  dispute  about  the  correct  location  of  such  hne,  he 
would  most  likely  have  heard  of  it,  "  Did  you  ever  hear  of  there 
being  more  than  one  west  line,"  etc.,  describing  the  marked  line  in 
controversy. 

Ratcliffe  v.  Gray         .  .  .  .  .  .117 

3. Possession  of  Husband  under  Wife,  not  adverse — Dam" 

ages — Interest,']  Where  the  husband  is  in  possession  under  the 
title  of  his  wife,  his  possession  can  in  no  sense  be  considered  as 
adverse  to  her,  as  to  those  claiming  under  her. 

Under  the  Code,  the  Plaintiff  seeking  to  recover  possession  of  land 
may  unite  in  the  same  complaint  a  claim  to  recover  the  land  with 
a  claim  for  damages  for  withholding  the  same. 

Interest  is  properly  allowable  upon  damages  for  the  unlawful 
detention  of  real  estate. 

Vamdervoort  V,  Gould  .  .  .  .        67 
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REAL  ESTATE,  Power  to  SeU— Will— Executor— Trustee     .  .      184 

See  Will.     1. 


Title  to — ^Mortgage — Lapse  of  Time — ^Presumption 

repelled  ........        24 

See  Title. 

Words — "  Good  and  sufficient  Deed  " — Construction      211 


See  Words.     1. 

RECEIYER  — Compensation  of— Discretion  of  Supreme  Court]  The 
Supreme  Court  has  authority  to  fix  upon  the  compensation  to  be 
paid  to  a  receiver  appointed  by  it  to  receive  and  apply  rents  pend- 
ing the  controversy  attending  the  probate  of  a  will. 

A  receiver  is  an  officer  of  the  Court,  and  as  such,  in  the  absence 
of  legislation  upon  the  subject,  the  Court  has  authority  to  deter- 
mine the  compensation  to  be  paid. 

Gardiner  v.  Tyler        ......      16i 

RECOVERY  FOR  LOSS  OF  SERVICE,  by  whom— Injury— Misno- 

iner  no  ground  of  Appeal     ......      203 

See  Appeal. 


FROM  STOCKHOLDERS— Insolvent  Company  divides 


its  Capital 124 

See  Company. 

REFEREE,  POWERS   OF,  to  allow  Amendment  —  Liability  upon 

Agreement  to  pay  Third  Party.     Code,  §§  272,  173  .  .       328 

See  LiABiuTY. 

RELIEF  TRIAL,  EQUITABLE— Pleading— Lease— Assignment      .      226 
See  Pleading.    2. 

RELIGIOUS  CORPORATIONS— 7h^5fee»—Ce»^i  que  trust— Change 
of  Doctrine.]  A  religious  society  incorporated  under  the  General 
Act  of  1813  (April  5),  is  a  corporation  of  all  the  members  of  such 
society,  and  not  of  the  trustees,  or  a  limited  portion  of  the  mem- 
bers. 

The  trustees  of  such  society  cannot  take  a  trust  for  the  sole 
benefit  of  members  of  the  church,  as  distinguished  fi:om  other 
members  of  such  congregation. 

Nor  does  such  statutory  incorporation  contemplate  or  recognize 
the  devotion  of  the  corporate  property  to  the  support  of  a  perpet- 
ual and  unchangeable  system  of  religious  faith  and  doctrine. 

A  majority  of  the  corporators,  without  respect  to  their  religious 
tenets,  have  the  entire  control  over  the  revenues  of  the  corporation. 

Gram  v.  Prussia  Emigrated  Evan.  Luth.  Ger.  Soc.    .  .      339 

REMEDY  AGAINST  TAX  ILLEGALLY  ASSESSED— Injunction. 

Code,  §  11 106 

See  Injunction. 

REPLEVIN— i>e7tVery—7VY7e.]  When  property  contracted  to  be  de- 
livered at  a  certain  place,  and  at  a  certain  price,  has  been  delivered 
at  the  place  so  that  it  can  be  identified,  and  so  that  nothing  fiir- 
ther  remains  to  be  done  except  perhaps  to  measure  or  count,  so  as 
to  determine  the  amount  to  be  paid,  the  delivery  is  complete,  and 
the  title  is  fully  vested  in  the  vendee. 

Hyde  v.  Lathrop  ......      320 

REVISED  STATUTES: 

Part  II.,  Ch.  2 148 

See  Will.    2. 
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RiaHT  OF  ASSIGUTBE  OF  BONA  FIDE  HOLDER— Negotiable 
Paper.  ........ 

See  Neootiablb  Paper. 
-TO  ASSERT  ASSIGNEE'S  CLAIM   against    Debtor,  As- 


signor's Creditor  s 
See  Assignor's. 
RIOT  ACT--Law8,  1855— Boundary  of  New  York  County 


78,  1855— Boundary  < 
V  York  County,  Bou 


See  New  York  County,  Boundary. 
ROLLS  OF  SUPREME  COURT,  Power  to  Strike  Attorney  from 
See  Attorney. 


66 


215 


305 


74 


S 


SALE  OF  REAL   ESTATE,  POWER  AS  TO— Will— Executor- 
Trustee  ........      184 

See  Will.     1. 

SATISFACTION— Mortgage 303 

See  Mortgage. 
SERVICE,  LOSS  OF,  by  whom  Recoverable— Misnomer  no  Ground 

of  Appeal      ........      203 

See  Appeal. 

OF  PROCESS  on  Convict  in  State  Prison— Practice  .        54 

See  Practice.    3. 
SLANDERr— WORDS  must  impute  Indictable  Crime^Evidence^  Credi- 
hUitu.]    Words,  to  be  actionable  per  se,  must  be  such  as  to  impute 
a  crime  for  which  the  party  would  be  indictable. 

A  bawdy-house  is  a  common  nuisance,  and  the  person  keeping 
it  may  be  indicted  therefor ;  and  to  charge  a  person  with  keeping 
a  whore-house  is  actionable  per  se,  as  it  imputes  the  misdemeanor 
of  keeping  a  bawdy-house.     Slanderous  words  are  to  be  construed 
according  to  their  common  acceptation,  and  not  according  to  the 
particular  understanding  of  those  who  hear  them  uttered. 

To  impeach  the  general  credibility  of  a  witness,  it  is  not  neces- 
sary that  any  one  should  swear  directly  that  they  would  not  be 
lieve  the  witness  under  oath. 

Wright  v.  Paige  ..... 

SPECIAL  AND  GENERAL  AGENCY 

See  Agency. 
STATE  PRISON,  Service  of  Process  on  Convict  in— Practice  . 

See  Practice.    3. 
STATUTE  ESTABLISHING  CAPITAL  POLICE  DISTRICT,   Con- 
stitutionality of         .....  . 

See  Capital. 
STATUTE    IMPOSING  PENALTIES  for  Encroachment  on  High 
ways.  Construction  of  ....  . 

See  Construction  of  Statute. 

OF  DESCENTS— Will— R.  S.,  Part  IL,  Ch.  2       . 

See  Will.     2. 

FRAUDS  —  Compliance  —  Part  payment]      A   parol 

contract  is  not  taken  out  of  the  Statute  by  an  agreement  to  apply 
an  existing  debt  between  the  parties,  as  pa3rment  of  the  property 
contracted  for.     There  must  be  some  distinct  act  of  the  parties,  in 
affirmance  of  the  contract,  at  the  time  the  agreement  is  entered  into. 

Matticb  v.  Allen  ......      263 

25 


134 
243 

54 


354 


326 


148 
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STATUTE  OF  FRAUDS—Per/orwiance  of  void  Contrada—OhUga^ 
Uons — Ihndence,]  A  contract  which  by  its  terms  is  void  by  the  Sta- 
tute of  Frauds,  if  performed  by  a  party  who  might  have  availed 
himself  of  the  statute,  imposes  upon  all  the  parties  the  same  obliga- 
tion as  though  the  same  had  been  legal  and  binding  upon  all 
parties. 

A  parol  agreement, — by  which  fifteen  hundred  shares  of  stock 
were  to  have  been  transferred  for  a  certain  consideration  to  a 
party,  who  was  to  take  five  hundred  for  himself,  and  one  thousand 
for  another  party, — though  void  under  the  statute,  yet  when  the 
consideration  has  been  paid  and  the  stock  has  been  transferred,  the 
party  receiving  the  stock  for  the  other  party  cannot  set  up  the 
statute  as  an  excuse  for  not  delivering  the  stock  under  such  agree- 
ment. 

ToMLiNSON  V.  Miller      ......      250 

STEAM-ENGINE — Insurance— Loss  by  Fire  occasioned  by  Explosion      180 
See  iNsmuLNCE.    4. 

STOCKHOLDERS,   RECOVERY  FROM— Insolvent    Company  Di- 
vides its  Capital         .......       124 

See  Company. 

STOCK,   TRANSFER  OF— Warranty— Principal  and  Agent  .  .      345 

See  Principal. 

SUBSTITUTION  IN  CASE  OF  TRUSTEE  DYING— What  proper      lOO 
See  Trustee. 

SUFFICIENT    DEED,   GOOD  AND— Words— Construction— Real 

Estate  ........      211 

See  Words.    1. 

SUPREME  COURT,  DISCRETION  OF—Compensation  of  Receiver  .      161 
See  Receiver. 


•  Power  of,  to  strike  Attorney  from  Rolls  .  .        74 


See  Attorney. 


TAX  ILLEGALLY  ASSESSED— Remedy  what^Injunction.    Code, 

§11 

See  Injunction. 

TESTATORr— Capacity— Undue  influence— Will 

See  Will.     3. 

TESTATOR'S  REAL  ESTATE,  Executor  can  enforce  Bond  to  pay 
Mortgage  on  . 

See  ExEOUTOR. 
THIRD  PARTY,  LIABILITY  UPON  AGREEMENT  TO  PAY— 
Power  of  Referee  to  allow  Amendment.     Code,  §§  272,  173 
See  Liability. 


Loss  by — Innocent  Persons — ^Which  shall  sustain 


See  Innocent  Persons. 
TIME  OF  DISAFFIRMANCE  OF  CONTRACT  on  Discovery  of 
Fraud 

See  Contract.    2. 
TITLE— DELIVERY— Replevin 

See  Replevin. 
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TITLE  TO  REAL  Estate— Mortgage— Lapse  of  Time^PreswmpHm  re- 
peRed.]  A  purchaser,  finding  a  mortgage  upon  the  land  purchased, 
cannot  rely  upon  the  presumption  arising  from  the  lapse  of  twenty 
years,  but  must  ascertain  if  anything  has  been  done  to  repel  the 
presumption  arising  from  mere  lapse  of  time.  A  rule  holding  the 
Ken  of  a  mortgage  discharged  after  the  lapse  of  twenty  years 
from  its  becoming  due,  notwithstanding  the  mortgagor  had  paid 
punctually  every  year  the  annual  interest,  because  of  a  conveyance 
of  the  mortgaged  premises  by  the  mortgagor  without  the  knowl- 
edge of  the  mortgagee,  would  be  unjust.  The  registry  of  such  a 
deed  is  no  notice  to  the  mortgagee. 

New  York  Life  Ins.  and  Trust  Co.  v.  Covert 

TRADE-MARK — Infringement,  what — Injunction,]  Every  merchant 
or  manufacturer  of  an  article  has  the  right  to  estabUsh  for  his  own 
exclusive  use  a  trade-mark,  which  becomes  his  property,  and  the 
Courts  will  protect  by  injunction  or  otherwise  his  use  of  the  same. 
Any  counterfeit  or  imitation  of  such  mark  calculated  to  impose 
upon  the  public,  is  an  infringement  of  such  mark,  and  will  be  pro- 
hibited by  injunction. 

Burnett  v.  Phalon       ..... 

TRANSFER— EXPECTANCY— Heu'-at-Law  . 
See  Partition. 


OF  STOCK— Warranty—Principal  and  Agent 


See  Principal. 

TRIAL,  EQUITABLE  RELIEF— Pleading— Lease— Assignment 
See  Pleading.    2. 

TRUSTEE  DYTNG^SubsOtuiion,  what  proper,]  When  the  intestate 
held  personal  property  as  a  trustee,  under  the  common  law  rule  it 
passes  at  his  decease  to  his  personal  representatives,  who  are  bound 
to  execute  the  trust ;  and  consequently  they  should  be  substituted 
in  the  place  of  the  decedent.  But  when  the  Court  appoints  a 
trustee  by  the  express  consent  and  stipulation  of  these  representa- 
tives, his  appointment  is  a  proper  substitution. 

EicKEtsoN  V.  Bleaklet    ...... 


EXECUTOR— Will— Power  to  SeU  Real  Estate    . 

See  Will.     1. 

TRUSTEES  OF  RELIGIOUS  CORPORATIONS— Cestui  que  Trust- 
Change  of  Doctrine  ....... 

See  Religious  Corporations. 


24 


167 
290 


345 


226 


100 
184 


339 


U 

UNDUE  INFLUENCE— Will— Testator— Capacity      .  .  .308 

See  Will. 

USURY — Estoppel]  An  accommodation  endorser  of  a  note  that  is 
usurious  in  its  inception,  informing  a  purchaser  of  the  note  that 
the  same  is  valid,  and  thereby  inducing  him  to  buy  the  note,  will 
thereby  be  estopped  from  setting  up  its  usurious  character  in  an 
action  against  him  on  his  contract  of  endorsement. 

Estoppel  in  pais  applies  to  defences  of  usury,  as  to  other  de- 
fences. 

Mason  v,  Anthony        ......      265 


Digitized  byCjOOQlC 


888  INDEX 


VARIANCE— MISTAKEN  AVERMENT— Judgment— Power  tore- 
form  Pleading  .......      235 

See  Judgment.     3. 
VOID  CONTRACT,  PERFORMANCE  OF— Statute  of  Frauds— Ob- 

ligation— Evidence    .......      250 

See  Statute  of  Frauds.    2. 

W 

WARRANTY— TRANSFER  OF  STOCK— Principal  and  Agent         .      345 

See  Principal. 
WIFE,  HUSBAND  and— Agency  of  Husband  ....        35 
See  Husband. 

Possession  of  Real  Estate  by  Husband  under,  not  Adverse — 

Damages — Interest    .......        57 

See  Real  Estate.  3. 
WILL— EXECUTOR— Thwtee— Power  to  sell  Real  Estate.]  Where 
the  testator  bequeathed  and  devised  all  his  estate  to  his  wife  dur- 
ing her  life,  or  widowhood,  with  remainder  to  his  four  cliildren, 
and  afterwards  by  codicil  authorized  his  wife  to  sell  and  dispose 
of  his  real  and  personal  state,  or  any  part  of  it,  as  she  should 
deem  most  expedient  for  the  best  interest  of  all  his  legatees, 
held,  that  this  did  not  authorize  her  to  deed  certain  real  estate  to 
one  of  the  children,  in  payment  of  a  debt  due  him  from  the  estate. 

Russell  v.  Russell        ......       184 

2.  STATUTE  OF  DESCENTS— R.  S.,  Part  H.,  Chap.  2.    The 

estate  comes  to  the  intestate  "  on  the  part  of  the  mother,"  where 
it  was  a  gift  by  the  grandfather  to  the  mother  for  life,  and  re- 
mainder to  her  surviving  issue,  of  which  the  intestate  was  one. 

In  such  case,  the  mother  dying,  leaving  two  children  her  only 
surviving  issue,  on  the  death  of  one  of  Qie  issue  the  estate  de- 
scends to  the  father  for  life,  with  remainder  to  the  survivor  of  the 
children. 

Morris  v.  Ward  ......      148 

3.  TESTATOR— Capacity— Undu€  Influence.     Under  our  law  a 

testator,  having  testamentary  capacity,  and  being  free  from  im- 
proper influence,  can  make  what  disposition  of  his  property  he 
please.  If  capacity,  formal  execution,  and  volition  concur,  the 
will,  however  absurd  or  unjust,  must  stand. 

Undue  influence,  in  such  a  sense  as  to  avoid  a  will,  must  be  an 
influence  exercised  by  coercion,  imposition,  or  fraud,  and  not  such 
as  arises  from  the  influence  of  gratitude,  affection,  or  esteem.     It 
must  be  the  ascendency  of  another  will  over  tliat  of  the  will  of  the 
testator. 

Seouine  v.  Seouine         ......      308 

WORDS — "  Good  and  sufficient  Deed"—  Construction  —  Heal  Estate. 
An  agreement  to  convey  by  a  good  and  suflBcient  deed  implies  an 
agreement  to  make  a  good  title. 

Story  v.  Conger  .  .  .  .  .  .211 

2.  "In  case  I  realize" — Construction. — Where  the  grantee  of 

land  agreed  to  pay  the  grantor  five  hundred  dollars  additional 
price,  provided  he  realized  thirty -five  hundred  dollars  for  said  land, 
and  he  was  offered  by  responsible  parties  forty-five  hundred  dollars, 
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which  he  refused  to  take  for  said  land :  Held,  that  said  grantee  was 
under  no  legal  obligation  to  sell  such  land  at  any  price ;  and  that 
until  he  did  sell  for,  or  above,  the  price  named,  he  was  not  liable 
to  pay  the  five  hundred  dollars. 

LoRiLLARo  V.  Silver      ......      143 

a  WOBDS  must  impute  Indictable  Crime^Midence,Credibiliiy.]  Words, 
to  be  actionable  per  se,  must  be  such  as  to  impute  a  crime  for 
which  the  party  would  be  indictable. 

A  bawdy-house  is  a  common  nuisance,  and  the  person  keeping 
it  may  be  indicted  therefor ;  and  to  charge  a  person  with  keeping 
a  whore-house    is  actionable   per  se,  as  it  unputes  the  misde- 
meanor of  keeping  a  bawdy-house.    Slanderous  words  are  to  be 
construed  according  to  their  common  acceptation,  and  not  accord- 
ing to  the  particular  understanding  of  those  who  hear  them  ut- 
tered. 

To  impeach  the  general  credibility  of  a  witness,  it  is  not  ne- 
cessary that  any  one  should  swear  directly  that  they  would  not 
believe  the  witness  under  oath. 

Wright  v.  Paige  ......       134 

WRITTEN  CONTRACT  cannot  be  varied  by  Parol  EviHence  .      191 

See  Contract.    3. 

Parol  Evidence  .  .317 

See  Evidence.    4. 
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GEORGE  H.  McINTYRE,  Administrator,  &c.,  v.  THE  NEW 
YORK  CENTRAL  RAILROAD  CO. 

Injuries  causing  death — Measure  of  damages — Notes  of  Testimony — Evidence. 

It  is  not  negligence  for  a  passenger  in  a  car,  when  there  are  no  seats  unoc- 
cupied, to  attempt  to  pass  to  another  car  for  a  seat,  in  obedience  to  the  direc- 
tion of  Defendant's  employ^. 

The  question  of  contributing  negligence  is  one  of  fact,  and  belongs  to  the 
jury. 

In  an  action  for  producing  death  by  negligence,  &c.,  the  jury  must  be  satis- 
fied that  pecuniary  injuries  have  resulted;  and  if  so  satisfied,  they  are  at 
liberty  to  allow  them  from  whatever  source  they  actually  proceeded,  and 
which  could  produce  them. 

The  Plaintiff  brought  this  action,  under  the  statute,  as  adininis- 
tmtor  of  Mrs.  Susannah  Knight,  deceased,  in  behalf  of  her  next 
of  kin,  to  recover  damages  for  her  death,  alleged  to  have  been 
caused  by  the  negligence  of  the  employes  of  the  Defendant,  in 
November,  1859,  It  was  proved  on  behalf  of  the  Plaintiff,  upon 
the  trial,  that  Mrs.  Knight,  in  company  with  her  father,  an  old 
man,  took  the  cars  of  the  Defendant  at  Schenectady,  and  pro- 
ceeded to  Syracuse,  occupying  the  rear  car  of  the  train.  At 
Syracuse  the  car  in  which  they  were  seated  was  detached  from 
the  train,  and  they  were  directed  to  go  forward  into  the  next  car. 
The  testimony  on  the  part  of  the  Plaintiff  was  to  the  effect  that 
they  had  barely  time  to  reach  the  next  car  when  the  train  was 
started. 

There  were  no  seats  in  the  car  which  they  entered ;  and  they 
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were  directed  by  a  man  carrying  a  lantern,  and  appearing  to  be 
one  of  the  employes  of  the  road,  to  go  forward — that  there  were 
seats  forward.  In  compliance  with  this  direction,  Mrs.  Knight 
and  her  father  attempted  to  reach  the  next  forward  car,  the  train 
being  at  that  time  in  rapid  motion  ;  but  in  passing  from  the  one 
platform  to  the  other,  she  fell  between  the  cars,  and  was  instant- 
ly killed.  It  was  a  dark  and  somewhat  stormy  night— a  rain  or 
sleet  falling  and  freezing.  It  was  further  proved,  on  behalf  of  the 
Plaintiif,  that  the  deceased  was  under  fifty  years  of  age  at  the 
time  of  her  death,  in  vigorous  health,  and  accustomed  to  earn 
about  a  dollar  per  day  by  her  labor  as  a  seamstress.  She  left; 
three  children— two  sons  and  one  daughter ;  all  of  them  were 
over  twenty-one  yeara  of  age,  and  living  away  from  their  mother. 
It  was  shown  that  she  was  in  the  habit  of  making  articles  of  cloth- 
ing, and  sending  them  to  her  children  from  time  to  time. 

On  behalf  of  the  Defendant,  the  conductor  and  brakeman  on 
the  train  in  question  testified  that  the  deceased  carried  a  band- 
box, bundle,  basket,  and  flower-pot,  and  that  her  father  had  a 
carpet-bag ;  and  also  that  the  direction  to  the  passengers  to  pass 
into  the  forward  car  was  made  as  soon  as  the  train  reached  Syra- 
cuse, where  a  stoppage  was  made  of  some  ten  or  twelve  minutes. 

The  jury  found  a  verdict  for  the  Plaintiff  for  $3,500,  and  the 
Special  Term  denied  the  motion  of  the  Defendant  for  a  new 
trial. 

The  General  Term,  on  appeal,  directed  a  new  trial,  unless  the 
Plaintiff  would  stipulate  to  accept  a  reduction  of  the  verdict. 

This  the  Plaintiff  consented  to  do ;  and  from  the  judgment 
entered  accordingly  for  $2,387.57,  the  Defendant  appeals  to  this 
Court. 

O,  S.  K  Hovey  for  Plaintiff. 
Edward  Harris  for  Defendant. 

Fullerton,  J. — It  cannot  be  considered  negligence  on  the  part 
of  the  person  killed  that  she  attempted  to  pass  from  one  car  to 
another,  in  obedience  to  the  orders  of  the  Defendant.  She  was 
not  only  directed  to  go  forward  into  another  car  in  the  night- 
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time  during  a  storm,  and  when  the  train  was  in  motion,  but  it  was 
necessary  for  her  comfort  and  convenience  that  she  should  do  so. 

The  car  to  which  she  was  directed  to  go,  when  the  train  stop- 
ped at  Syracuse,  was  filled  with  passengers ;  and  the  alternative 
was  presented  to  her  of  incurring  the  risk  of  the  transit,  or  of  re- 
maining standing  with  an  aged  companion,  whose  strength,  it 
may  well  be  concluded,  was  unequal  to  such  a  position.  She  had 
a  right  to  a  seat,  and  it  was  the  duty  of  the  Defendant  to  provide 
her  with  one. 

If,  in  discharging  that  duty,  they  required  her  to  perform  an 
act  which  was  perilous  in  itself,  and  in  doing  which  she  lost  her 
life,  the  negligence,  if  any,  which  that  act  involved  should  be  hn- 
puted  to  the  company  alone. 

The  rule  that  contributory  negligence  will  prevent  a  recovery 
by  the  party  suflering  the  injury  ought  not  to  be  applied  to 
such  a  case. 

It  would  seem  to  be  manifestly  unjust  to  characterize  as  negli- 
gence the  act  of  yielding  obedience,  under  such  circumstances,  to 
the  requirements  of  the  party  inflicting  the  injury,  and  to  hold  as 
between  tlie  parties  themselves  that  it  should  deprive  the  party 
injured  of  all  legal  redress. 

It  would  be  a  novel  as  well  as  a  dangerous  rule  to  hold  that  a 
railroad  company  should  enjoy  immunity  from  liability,  when  the 
act  which  occasioned  the  injury  was  undertaken  under  its  direc- 
tion, and  was  one  which  the  passenger  must  perform  in  order  to 
procure  the  seat  which  the  company  was  bound  to  fiimish. 

I  admit  that  passing  from  one  car  to  another  in  a  dark  and 
stormy  night,  when  the  train  was  in  motion,  encumbered  with 
baggage,  and  having  charge  of  an  aged  person,  was  an  act  fraught 
with  imminent  peril,  and,  if  done  without  sufficient  reason,  one 
involving  great  negligence.  But  having  been  undertaken  at  the 
request  of  the  company,  it  is  to  be  regarded  as  their  act,  and 
attempted  at  their  risk. 

Unless  this  \'iew  of  the  case  is  adopted,  railroad  companies  may 
be  guilty  of  the  grossest  wrongs  without  incurring  liability.  In 
performing  their  contract,  they  may  require  a  feeble  and  inexpe- 
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rienced  person  to  incur  fearful  risks,  and  then  claim  to  be  without 
fault  in  law,  on  the  ground  that  the  passenger  who  may  have  suf- 
fered an  injury  was  negligent  in  following  their  reckless  direc- 
tions. The  very  statement  of  such  a  case  suggests  the  necessity 
of  so  administering  the  law  as  to  obviate  so  great  an  evil. 

There  was  no  error,  therefore,  in  the  rulings  of  the  Judge  who 
presided  at  the  Circuit,  touching  the  negligence  of  the  deceased. 

There  was  some  slight  evidence  that  the  next  of  kin  of  the 
deceased  sustained  some  pecuniary  loss  by  her  death.  She  was, 
at  the  time  of  her  death,  about  fifty  years  of  age,  industrious  in 
•her  habits,  and  in  the  enjoyment  of  robust  health.  It  also  ap- 
peared that  she  left  three  children  living,  who  were  supporting 
themselves  away  from  home.  She  was  in  constant  communica- 
tion with  them,  and  was  in  the  habit  of  making  and  sending  to 
them  some  articles  of  clothing.  It  cannot,  therefore,  be  said  that 
her  children  had  no  pecuniary  interest  in  her  life*,  even  if  that 
term  is  used  in  its  most  limited  signification.  The  extent  of  that 
interest  was  a  question  for  the  jury,  and  was  fairly  submitted  to 
them  on  the  evidence. 

When  we  consider  the  defect  which  the  statute  was  designed 
to  remedy,  it  is  taking  too  narrow  a  view  of  the  matter  to  say 
that  the  vrord  pecimia7'y  was  used  in  so  limited  a  sense  as  to  em- 
brace only  the  loss  of  money. 

Such  a  limitation  would  be,  in  many  cases  under  the  statute,  a 
mere  mockery,  because  it  would  afford  no  substantial  relief  in  the 
very  cases  in  which  it  is  most  needed. 

The  loss  of  the  society  of  a  deceased  relative,  the  injury  to  the 
affections  of  those  sur\nving,  cannot  be  regarded  as  being  within  the 
remedy  of  the  statute,  because  in  no  sense  can  the  loss  be  regarded 
as  pecuniary.  But  to  children  the  loss  of  a  parent  involves  the 
loss  of  many  other  things  which  this  Court  has  heretofore  regarded 
as  of  a  pecuniaiy  character,  and  as  the  subjects  of  consideration 
by  a  jury  in  assessing  the  damages  under  the  statute  (Tilley  v. 
Hudson  Eiver  E.R.  Co.,  24  K  Y.  471). 

It  is  true  that  the>e  children  were  away  from  home,  probably 
were  of  full  age,  and  not   immediately  dependent  upon  their 
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mother  for  support.  But  the  evidence  also  shows  that  they  were 
not  beyond  the  reach  of  a  mother's  care  and  bounty.  Out  of  her 
earnings,  insignificant  as  they  were  proved  to  be,  she  provided 
small  articles  of  clothing  for  them,  and  the  jury  had  a  right  to 
find  that  her  death  involved  them  in  a  pecuniary  loss. 

The  statute  under  consideration  has  presented  some  difficult 
questions  of  construction ;  but  the  courts  have  taken  a  humane 
view  of  them,  and  have  endeavored  to  effectuate  what  may  fairly 
be  presumed  to  have  been  the  intention  of  the  legislature  in 
providing  a  remedy  unknown  to  the  common  law.  It  would  not, 
therefore,  have  been  proper  for  the  Judge  to  have  instructed  the 
jury,  as  he  was  requested  to  do,  that  the  Plaintiff  was  entitled  to 
recover  only  nominal  damages. 

There  is  no  precise  rule  Which  a  jury  can  adopt  in  estimating 
Buch  damages. 

The  question  should  always  be  left,  as  it  was  in  this  case,  to 
their  judgment  upon  the  whole  case  ;  and  when  the  question  has 
been  fairly  submitted,  and  the  damages  are  not  excessive,  their 
verdict  should  not  be  disturbed. 

It  follows,  from  these  views,  that  the  exceptions  to  the  Judge's 
charge  were  not  well  taken,  and  the  judgment  should  be  affirmed. 

Davies,  Ch.J. — ^Upon  the  trial  of  this  action  the  following  facts 
appeared :  On  the  14th  day  of  Ifovember,  1859,  Mi-s.  Knight,  the 
Plaintiff's  intestate,  started  from  Rutland,  Yermont,  in  company 
with  her  father,  to  proceed  west  into  the  State  of  Pennsylvania. 

They  took  the  Defendant's  cars  at  Schenectady,  and  proceeded 
thereon  to  Syracuse. 

On  arriving  at  that  place  they  were  seated  in  the  rear  car  of 
the  train,  which  the  employ^  of  the  Defendant  there  determined 
to  detach  from  the  train  and  leave  at  that  place. 

That  it  was  so  to  be  left  was  announced  by  the  brakeman  to 
tlie  passengers  in  that  car,  and  they  were  requested  by  him  to 
leave  it  and  go  into  the  forward  cars. 

The  passengers  immediately  left  that  car  and  went  into  the  one 
next  forward  of  it. 


Digitized  by  VjOOQ IC 


6  McINTYRE  V.  NEW  YORK  CENTRAL  R.  R.  CO.         [Sept., 

Opinion  by  Davies,  Ch.J. 

The  train  started  about  the  time  the  passengers  got  into  this 
car ;  and  there  being  no  seats  in  it  unoccupied,  the  passengers 
were  compelled  to  stand,  and  were  standing  in  the  aisle  of  the 
car.  At  this  time,  and  after  the  train  had  started,  an  employe  of 
the  Defendant  came  into  the  car  with  a  lantern  in  his  hand,  and 
said :  "  Go  forward  ;  there  are  plenty  of  seats  forward ;  go  for- 
ward, if  you  want  seats." 

Some  of  the  passengers  then  went  forward  while  the  cafa 
were  in  motion,  and  among  them  was  the  deceased. 

Mrs.  Knight,  in  stepping  from  one  car  to  another,  either  did 
not  step  far  enough,  or  her  feet  slipped,  and  she  fell  between  the 
cars  and  was  killed. 

It  was  a  dark  niglit,  and  it  did  not  appear  that  any  of  the  em- 
ploy63  of  the  company  were  aiding  or  assisting  the  passengers 
in  their  passage  from  one  car  to  the  other. 

Testimony  was  given  of  the  age  and  circumstances  of  the  de- 
ceased. 

She  was  between  forty-five  and  fifty  years  of  age,  and  lived 
with  a  married  daughter  who  had  a  family  of  children.  She  also 
left  two  sons,  who  were  of  full  age. 

The  jury  gave  a  verdict  for  the  Plaintiff,  finding  the  damages 
at  $3,500 ;  and  on  appeal  to  the  General  Term,  tliat  Court  ordered 
a  new  trial,  unless  the  Plaintiff  would  remit  $2,000  of  the  ver- 
dict, and  leave  it  to  stand  for  the  sum  of  $1,500,  which  the  Plain- 
tiff did,  and  judgment  was  entered  for  the  latter  sum,  with  in- 
terest ;  and  from  which  judgment,  as  so  modified  and  entered,  the 
Defendant  appeals  to  this  Court. 

It  is  now  urged  by  the  counsel  for  the  Appellant  that  there 
was  evidence  that  the  negligence  of  tlie  deceased  contributed  to 
the  injury,  and  that  consequently  there  can  be  no  recovery ;  and 
he  insists  that  that  was  a  question  for  the  Court  to  decide,  and 
that  it  was  error  to  leave  to  the  jury  the  question  of  the  Plain- 
tiff's negligence  or  contributory  negligence. 

There  was  much  evidence  tending  to  show  that,  in  moving  from 
the  one  car  to  the  other,  the  deceased  was  but  obeying  the  directions 
of  the  employes  of  the  Defendant ;  and  it  was  eminently  proper 
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for  the  Judge  to  leave  to  the  jury  the  question  whether,  under 
the  circumstances  disclosed,  the  deceased  was  guilty  of  any  negli- 
gence in  complying  or  attempting  to  comply  with  those  directions. 
The  learned  Judge  properly  told  the  jury  that  they  could  judge 
whether  it  was  safe  for  a  woman  to  travel  with  her  encumbrances 
on  such  a  night  as  that  is  represented  to  have  been ;  that  they 
could  judge,  too,  whether  it  was  right  and  proper  for  her,  in 
order  to  get  a  seat,  to  undertake  to  pass  from  one  car  to  another ; 
and  that  they  could  judge  whether  it  was  reasonable  and 
proper  for  her  to  rely  upon  the  directions  of  a  man  appearing  to 
be  in  his  place  as  an  employ6  of  the  company.  And  he  further 
instructed  the  jury  that,  if  it  was  negligent  for  Mrs.  Knight  to 
follow  the  directions  of  this  man  with  the  lantern,  it  must  have 
been  such  negligence  as  contributed  to  her  death.  The  jury  by 
this  verdict  have  announced  that  it  was  not  negligent  for  the  de- 
ceased, under  the  circumstances,  to  follow  the  directions  of  the 
man  giving  the  same. 

The  Court  could  not  say,  as  matter  of  law,  that  it  was  negli- 
gence on  the  part  of  the  deceased  to  follow  that  direction ;  and 
whether  there  was  negligence  or  not,  was  therefore  properly  left 
to  the  jury;  and  they  have  responded  that  there  was  no  negli- 
gence on  the  part  of  the  deceased,  and  that  settles  this  ques- 
tion. 

I  am  unable  to  discover  any  error  in  the  charge  of  the  Judge 
in  reference  to  the  damages  which  the  Plaintiff  was  entitled  to 
recover.  At  the  request  of  the  Defendant's  counsel,  the  Judge 
charged  the  jury  that  the  burden  of  proof  was  upon  the  Plaintiff 
to  prove  the  pecuniary  injury,  and  such  facts  as  could  enable  the 
jury  to  determine  what  would  be  a  fair  and  just  compensation, 
with  reference  thereto,  to  the  next  of  kin,  to  entitle  the  Plaintiff 
to  recover  more  than  nominal  damages.  And  also  that  the  jury 
had  no  arbitrary  direction  in  regard  to  the  amount  of  damages, 
but  must  be  governed  by  the  weight  of  evidence  as  to  what 
would  be  a  fair  and  just  compensation,  with  reference  to  the 
pecuniary  injuries  sustained  by  the  next  of  kin. 

These  directions  were  in  strict  accordance  with  the  doctrine  as 
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laid  down  by  this  Court  in  the  case  of  Tilley  v.  Hudson  Kiver 
Kailroad  Co.  (24  N.  Y.  471,  and  S.  C.  29  N.  Y.  252). 

That  portion  of  the  Judge's  chai*ge  on  this  subject,  to  which 
exception  was  taken  by  the  Defendant's  counsel,  was  also  in 
harmony  with  the  opinion  of  the  Court  in  the  case  last  cited,  and 
is  but  a  reiteration  of  the  doctrine  there  enunciated. 

He  there  said :  "  The  jury  are  to  give  such  damages  as  they 
shall  deem  a  fair  and  just  compensation  with  reference  to  the 
pecuniary  injuries  resulting  from  such  death.  They  are  not  tied 
down  to  any  precise  rule.  Within  the  limit  of  the  statute  as  to 
amount,  and  the  species  of  injury  sustained,  the  matter  is  to  be 
submitted  to  their  sound  judgment  and  sense  of  justice.  They 
must  be  satisfied  that  pecuniary  injuries  resulted.  If  so  satisfied, 
they  are  at  liberty  to  allow  them  from  whatever  source  they 
actually  proceeded  which  could  produce  them.  If  they  are  sat- 
isfied, from  the  history  of  the  family  or  the  intrinsic  probabilities 
of  the  case,  that  they  were  sustained  by  the  loss  of  bodily  care  or 
intellectual  culture,  or  moral  training,  which  the  mother  [in  that 
case]  had  before  supplied,  they  are  at  liberty  to  allow  it.  The 
statute  has  set  no  bounds  to  the  sources  of  these  pecuniary 
injuries." 

The  charge  of  the  Judge  to  the  jury,  in  the  present  case,  is 
unobjectionable  in  the  light  of  this  authority. 

Upon  the  trial  a  witness  was  asked :  "  At  the  time  of  the  death 
of  the  deceased,  what  was  she  capable  of  earning  ? "  This  was 
objected  to  by  the  Defendant's  counsel  on  the  ground  that  it  was 
not  competent  on  the  question  of  the  worth  of  this  woman's  life 
to  the  next  of  kin. 

The  Court  overruled  the  objection,  and  the  Defendant's  counsel 
excepted. 

It  does  not  appear  that  the  question  was  answered.  The  wit- 
ness was  then  asked :  "  And  what  did  she  usually  earn  ? " 

This  was  also  objected  to  on  the  same  ground ;  and  the  ob- 
jection was  overruled,  and  an  exception  taken.  The  witness  an- 
swered :  "  Her  services  commanded  readily,  at  that  time,  at  least 
-one  dollar  per  day  in  addition  to  her  board."    It  is  now  urged 
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that  both  of  these  questions  were  improper,  as  calling  for  the 
opinion  of  the  witness. 

It  is  a  BuflBcient  answer  to  say  that  no  such  objection  was  taken 
upon  the  trial.  And  if  taken  as  applicable  to  the  first  question 
put,  it  is  now  wholly  immaterial,  as  that  question  was  not  answered. 
And  such  an  objection  could  have  no  pertinency  in  reference  to 
the  second  question. 

This  question  does  not  call  for  any  opinion,  but  for  a  fact — 
"  "WTiat  did  she  usually  earn  ?  " 

This  was  a  material  and  important  inquiry,  in  forming  an  esti- 
mate of  the  pecuniary  loss  sustained  by  the  next  of  kin,  by  the 
occasion  of  the  death  of  the  deceased. 

Upon  the  authority  of  the  case  of  Clark  v.  Yorce  (15  Wend. 
193),  the  Judge  committed  no  error  in  allowing  the  notes  of  the 
testimony  of  the  witness  Seeley  (who  had  in  the  meantiilae  died), 
taken  by  Mumford  upon  the  former  trial,  to  be  read  in  this 
trial. 

In  that  case  the  witness  testified  that,  on  the  former  trial,  he 
acted  as  counsel  for  the  Defendant,  and  took  very  full  and  particular 
minutes  of  one  Haight's  testimony ;  that  he  intended  at  the  time 
to  take  down  the  words  of  Haight,  but  could  not  pretend  to  give 
his  precise  words ;  that  he  could  not  swear  to  Haight's  testimony, 
except  from  the  minutes  taken  by  him  on  that  trial,  and  could  not 
now  testify  that  he  had  taken  down  every  word  of  his  testimony ; 
but  he  intended,  at  the  time,  to  take  down  all  he  regarded  as 
material. 

The  Supreme  Court  thought  the  testimony  should  have  been 
received.  Ch.J.  Savage  observed :  "  There  are  few  or  no  cases 
where  a  cautious  and  prudent  man  will  swear  that  his  notes  of 
testimony  of  a  witness,  taken  down  at  the  time,  contain  his  very 
words,  and  all  his  words." 

In  HuflT  V.  Bennett  (2  Seld.  337),  the  learned  Judge  who  pre- 
sided at  the  trial  of  this  action,  and  admitted  the  notes  of  Seeley's 
testimony,  in  delivering  the  opinion  of  the  Court,  said :  "  The 
case  of  Clark  v.  Vorce  (supra)  was  very  diflFerent  from  this  case. 
The  witness  says  he  cannot  swear  that  his  minutes  contained  the 
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testimony  of  Scott  accurately,  and  that  he  may  have  omitted 
things  that  he  testified  to.  He  does  not  say  he  believes  his  min- 
utes are  correct,  nor  that  he  intended  to  take  down  the  words 
of  the  witness." 

In  the  present  case,  the  Plaintiff  called  one  of  the  counsel  of 
the  Defendant  to  prove  the  testimony  given  by  the  witness 
Seeley  on  a  former  trial  of  this  action,  he  having  since  that  trial 
died.  lie  testified  that  he  was  one  of  the  counsel  for  Defendant 
in  this  action ;  was  present  at  the  former  trial,  and  took  notes  of 
testimony ;  he  had  them  there  in  Court.  He  says :  "  So  far  as  I 
took  minutes,  I  took  them  as  given  by  the  witness,  so  far  as  I  could ; 
I  designed  to  take  the  substance  of  the  testimony  as  given  by 
the  witness,  and  presume  from  that  I  have ;  I  have  no  recollection 
of  the  testimony  aside  from  what  I  have  here." 

On  his  cross-examination  he  said :  "  Should  judge  that  it  was 
not  possible  for  me  to  take  the  whole  testimony  verbatim ;  did 
not  aim  to  take  more  than  the  siibstance  ;  do  not  say  that  I  have 
the  whole  language  of  the  witness,  nor  the  whole  of  his  testi- 
mony." In  response  to  the  Court,  the  witness  said :  "  I  have  no 
recollection  of  the  witness  or  of  the  testimony ;  not  the  slightest 
whatever ;  I  have  his  testimony  on  my  minutes,  and  presume  it 
is  the  substance  of  his  testimony." 

The  Plaintiff's  counsel  then  offered  to  read  the  evidence  of 
Austin  H.  Seeley  as  given  upon  the  former  trial,  as  shown  by  the 
notes  of  testimony  taken  by  the  witness.  The  Defendant's  coun- 
sel objected,  on  the  ground  that  it  did  not  appear  that  the  whole 
of  the  testimony  was  taken,  or  that  the  testimony  as  given  was 
taken  down,  and  that  the  necessary  preliminary  proof  of  the  accu- 
racy of  the  notes  had  not  been  made. 

The  Court  overruled  the  objection,  and  admitted  the  evidence, 
to  which  the  Defendant's  counsel  duly  excepted. 

When  it  is  observed  that  the  witness  called  upon  to  prove  the 
accuracy  of  his  notes  was  manifestly  an  unwilling  witness,  it 
cannot  fail  to"  be  seen  that  his  whole  testimony,  when  taken 
together,  comes  fully  up  to  the  doctrine  of  Clark  v.  Vorce 
(supra). 
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There  was  no  error,  therefore,  in  the  admission  of  the  notes 
taken  by  Mumford  of  Seeley's  testimony. 
It  follows  that  the  judgment  must  be  affirmed. 
All  concur. 
Aflarmed. 

JOEL  TIFFANY, 
State  Reporter. 
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ABEAHAM  EVELAND  v,  GEORGE  WHEELER,  Adminis- 
trator OF  RUFUS  G.  BOWMAN,  Deceased. 

Contract — Entirety—  Cancellation —  Consideration, 

Where  parties  to  a  contract  for  the  purchase  and  sale  of  land  (a  part  of  the 
price  of  wliich  is  secured  by  bond  and  mortgage  on  other  property)  agree  to 
cancel  and  surrender  the  contract  of  purchase,  and  do  so,  and  nothing  is  said  or 
mutually  understood  as  to  the  cancellation  of  the  bond  and  mortgage,  the  con- 
sideration for  which  the  bond  and  mortgage  were  given  being  cancelled,  the 
bond  and  mortgage  are  likewise  to  be  deemed  cancelled. 

This  action  was  brought  to  obtain  the  cancellation  of  a  bond 
and  mortgage  at  the  time  in  process  of  foreclosure  by  Defendant's 
intestate.  % 

Issue  being  joined,  the  case  was  referred  to  a  referee  to  hear 
and  determine,  who  reported  in  favor  of  the  Plaintiff,  and  directed 
judgment  that  the  mortgage  be  discharged  of  record,  and  with 
the  bond  be  given  up  and  cancelled. 

The  mortgagee  was  also  perpetually  enjoined  from  further  at- 
tempt to  enforce  them  as  valid  instruments. 

On  appeal,  the  Supreme  Court,  at  General  Term,  reversed 
this  judgment,  and  ordered  a  new  trial,  from  which  order  an  ap- 
peal was  taken  by  the  Plaintiff  to  this  Court ;  which  appeal  was 
accompanied  by  a  stipulation  that  in  case  such  order  should  be 
affirmed,  judgment  absolute  might  be  entered  against  him. 

The  material  facts  found  by  the  referee,  and  here  necessary  to 
be  considered,  are  as  follows :  In  March,  1855,  the  Plaintiff  and 
Defendant's  intestate  entered  into  a  written  contract,  by  which 
said  intestate  agreed  to  sell  and  convey  to  the  Plaintiff  a  certain 
farm  in  the  town  of  Castile,  county  of  Wyoming,  containing 
about  one  hundred  and  six  acres,  for  the  sura  (as  expressed  in 
the  written  contract)  of  three  thousand  dollars.  On  the  same 
day  the  Plaintiff,  with  one  Charles  Strong  as  his  surety,  executed 
and  delivered  to  said  intestate  his  bond,  in  the  penal  sum  of 
$3,130,  conditioned  to  pay  the  latter  $1,565.31,  with  interest,  in 
instalments,  as  stated  therein ;  and  at  the  same  time  the  Plain- 
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tiff,  with  his  wife,  executed  and  delivered  to  said  intestate  a 
mortgage,  to  accompany  said  bond,  upon  other  lands,  to  secure 
the  sum  mentioned  in  the  condition  of  that  instniment ;  which 
mortgage  was  duly  acknowledged,  and  was  recorded  in  the  county 
of  Wyoming,  where  the  lands  covered  thereby  were  situated. 
The  remaining  facts  found  by  the  referee  are  given  in  his  fourth, 
fifth,  sixth,  seventh,  and  eighth  findings,  and  here  follow  ver- 
batim : 

Fourth.  The  price  or  sum  for  which  said  tract  of  land,  con- 
taining one  hundred  and  six  acres  and  seventeen-hundredths  of 
an  acre,  was  contracted  to  be  sold,  was  forty-three  dollars  an  acre, 
or  four  thousand  five  hundred  and  sixty-five  dollars  and  thirty-one 
cents ;  and  the  said  agreement  above  mentioned,  and  said  bond  and 
said  mortgage,  were  executed  and  delivered  to  secure  to  the  said 
Plaintiff  the  conveyance  of  said  tract  of  land  described  in  said 
contract,  and  to  secure  to  said  Defendant  the  purchase-price  of 
said  land,  and  for  no  other  object,  purpose,  consideration,  or 
qualification,  except  as  particularly  stated  and  set  forth  in  said 
written  contract. 

Fifth.  The  Plaintiff,  immediately  after  the  making,  executing, 
and  deliveiy  of  said  contract,  bond,  and  mortgage,  entered  into 
the  possession  and  occupancy  of  said  tract  of  land  described  in 
said  contract,  and  used,  occupied,  and  enjoyed  the  same,  and  re- 
ceived the  rents,  profits,  and  proceeds  thereof,  and  made  rej^airs 
and  improvements  thereon  for  the  period  of  about  four  years  after 
the  making,  execution,  and  delivery  of  said  contract,  bond  and 
mortgage,  and  made  various  payments  upon  said  contract,  and  one 
payment  upon  said  bond  and  mortgage,  amounting  to  between 
four  and  five  hundred  dollars  in  the  aggregate. 

Sixth.  It  was  afterward,  either  in  the  year  1858  or  spring 
of  1859,  mutually  agreed  between  the  Plaintiff  and  the  Defend- 
ant that  said  written  contract  should  be  cancelled  and  annulled, 
and  that  said  Plaintiff  should  surrender  up  and  relinquish  to  said 
Defendant  said  tract,  piece,  or  parcel  of  land  described  therein, 
and  all  claim,  right,  title^  or  interest  m  cmd  to  the  same^  and  to  all 
payments  made  on  said  contract^  hond  and  mortgage^  and  also  that 
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the  Plaintiff  should  work  said  farm  on  shares,  and  the  Defendant 
was  to  have  one-half  of  the  crops  raised  thereon. 

Seventh.  The  Plaintiff  did  work  said  land  on  shares,  and 
the  Defendant  received  his  half  or  share  of  the  crops  raised 
thereon ;  and  said  written  contract  was  afterwai'd,  and  on  or 
about  the  1st  of  April,  1860,  cancelled  by  cutting  or  tearing  off 
the  seals  of  the  same,  and  the  Defendant  resumed  the  exclusive 
possession  and  control  of  said  tract,  piece,  or  parcel  of  land. 

Eighth.  No  agreement  was  ever  made  or  entered  into  between 
Plaintiff  and  Defendant  as  to  the  cancellation  of  said  bond  and 
mortgage,  or  whether  the  same  should  or  should  not  be  deemed 
cancelled  or  discharged  by  the  cancellation  of  said  contract ;  on 
the  contrary  thereof,  it  was  the  demgn  wnd  intention  of  ike  De- 
fendant to  retain  and  keep  said  hand  and  mortgage  in  fiill  force 
and  effect ;  and  the  Plaintiff  designed  and  intended  that  said  con- 
tract, bond  and  mortgage,  should  all  be  cancelled  and  annulled. 

As  conclusion  of  law,  the  referee  held  and  decided  that  the 
contract  and  bond  and  mortgage  constituted  one  indivisible  con- 
tract, and  that  the  cancellation  and  annulling  of  the  written  con- 
tract was  in  law  a  cancellation  of  the  bond  and  mortgage ;  and 
he  directed  judgment  for  the  Plaintiff  accordingly.  The  judg- 
ment was  reversed  by  the  General  Term,  on  the  ground,  as  ap- 
pears from  the  opinion  then  delivered,  that  although  the  written 
agreement,  bond  and  mortgage,  were  given  at  the  same  time,  and 
related  to  the  same  subject,  and  for  the  purpose  of  constniction 
were  to  be  regarded  as  one  contract,  yet  that  they  were  divisible 
in  their  nature,  and  should,  under  the  facts  found,  be  deemed  to 
stand  separate  and  independent  of  each  other ;  and  conseqiiently 
that  the  cancellation  of  the  written  contract,  of  itsdf  did  not 
affect  the  validity  of  the  bond  and  mortgage. 

11.  L,  Gomstoch  for  Appellant. 
Z.  W,  Thayer  for  Respondent. 

Bockes,  J. — ^It  is  not  controverted,  nor  can  it  be,  that  the  writ- 
ten agreement  and  bond  and  mortgage  are,  for  the  purpose  of 
construction,  to  be  read  together,  as  constituting  one  contract. 
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The  referee  so  correctly  adjudged ;  and  this  was  takeft  for  granted 
or  assumed  by  the  Supreme  Court.  The  three  instruments  were 
executed  at  the  same  time,  were  between  the  same  parties,  and 
related  to  the  same  subject-matter.  Taken  together,  and  not  other- 
wise, they  show  the  entire  agreement.  The  authorities  in  support 
of  this  proposition  are  numerous,  and  are  quite  too  familiar  to 
require  citation.  So  read  and  construed,  the  entire  agreement,  in 
its  most  material  parts  and  significance,  was  to  this  effect :  that  the 
Defendant's  intestate  would  convey  the  farm  to  the  Plaintiff,  who, 
in  consideration  thereof,  would  secure  and  pay  to  the  former 
$4,5G5.31 — the  sum  of  $3,000,  as  stipulated  in  the  written  con- 
tract, and  the  balance  of  $1,565.31  by  his  bond  and  mortgage, 
covering  other  property — the  terms  of  which  were  then  agreed  on 
and  inserted  in  such  instruments,  which  instruments  were  then 
executed  and  delivered. 

The  papers,  taken  together,  evidenced  a  perfect  agreement,  and 
the  entire  agreement  between  the  parties.  They  showed  as  well 
the  duty  of  the  intestate  to  convey,  as  also  the  obligation  of  the 
Plaintiff  to  secure  payment  of  and  to  pay  the  entire  sum  con- 
stituting the  consideration  of  the  conveyance.  Payment,  or  the 
securing  of  payment,  to  the  intestate,  according  to  the  terms 
of  the  agreement,  was  the  consideration  for  the  conveyance ;  and 
the  conveyance  was  the  consideration  for  such  payment.  The 
promises  were  mutual  and  dependent.  A  conveyance  could  not 
be  required  without  payment,  or  the  securing  of  payment,  ac- 
cording to  the  terms  of  the  agreement ;  nor  could  payment  be 
enforced  without  the  delivery  or  tender  of  the  conveyance. 
Under  this  condition  of  duty  and  obligation,  the  parties,  by  mu- 
tual consent,  cancelled  and  annulled  the  written  contract,  and 
the  Plaintiff  surrendered  to  the  intestate  the  farm,  the  possession 
of  which  he  had  held,  under  the  agreement  to  purchase,  for  the 
period  of  about  four  years.  During  liis  occupation  the  Plaintiff 
made  repairs  and  improvements  on  the  farm,  and  also  various 
payments  on  the  contract,  and  one  payment  on  the  bond  and 
mortgage,  in  the  aggregate  amounting  to  between  four  and  five 
hundred  dollars ;  all  claims  for  which  repairs,  improvements,  and 
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pajTnents  T\*ere  relinquished  by  him  on  such  cancellation.  There 
was  not,  however,  any  express  agreement  between  the  parties  that 
the  bond  and  mortgage  should  or  should  not  be  deemed  cancelled 
and  discharged  by  the  annulling  of  the  contract ;  on  the  contrary, 
as  the  referee  certifies,  "  it  was  the  design  and  intention  of  the 
Defendant  (the  intestate)  to  retain  and  keep  said  bond  and  mort- 
gage in  full  force  and  eflFect;  and  the  Plaintiff  designed  and 
intended  that  said  contract,  bond  and  mortgage,  should  all  be 
cancelled  and  annulled."  Notwithstanding  this  diversity  of  in- 
tention and  mutual  misunderstanding  of  the  parties,  neither  asks 
to  be  restored  to  his  former  position  for  that  cause,  but  both  plant 
themselves  on  the  surrender  and  cancellation  of  the  written  con- 
tract, hold  it  as  binding  and  conclusive  as  regards  their  rights, 
and  demand  an  adjudication  by  the  Court  as  to  its  legal  effect. 
The  question  then  is,  did  the  cancellation  of  the  contract,  ipso 
facto,  also  cancel  the  bond  and  mortgage  ? 

We  are  of  the  opinion  that  such  was  its  legal  effect,  in  the 
absence  of  an  express  agi'eement  between  the  parties  to  the  con- 
trary. On  the  cancellation  of  the  contract  the  intestate  was  dis- 
charged from  all  obligation  to  convey,  which  obligation  consti- 
tuted the  sole  consideration  for  the  Plaintiff's  promise  to  pay. 
The  essential  element  to  the  validity  of  the  bond  and  mortgage — 
a  consideration — was  then  wanting.  They  might  undoubtedly  have 
been  kept  in  force  by  an  express  agreement  to  that  effect,  having 
for  its  consideration  the  cancellation  of  the  contract,  and  the  sur- 
render of  the  premises  contracted  to  be  conveyed.  But  no  such 
condition  was  imposed.  The  instruments  must,  therefore,  stand 
or  fall  with  the  consideration  on  which  they  were  made  to  depend 
in  their  inception.     We  are  not  without  authority  on  this  question. 

In  Dearborn  v.  Cross  (7  Cow.  48),  the  former  bound  himself  by 
bond  to  sell  land  to  the  latter,  who  gave  his  notes  for  the  consider- 
ation-money, and  took  possession.  Afterward  the  land  was  sur- 
rendered to  Dearborn,  who  sold  it  to  another.  It  was  held  that 
although  the  bond  was  not  cancelled  oc  surrendered,  yet  it  was  in 
legal  effect  discharged,  and  consequently  no  action  could  be 
maintained  on  the  notes. 
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In  De  Peyster  v.  Pulver  (3  Barb.  284),  it  was  decided  that 
when  a  contract  has  been  abandoned  by  mutual  agreement  of  the 
parties  thereto,  one  party  cannot  sue  the  other  upon  a  note  given 
as  a  part  of  the  consideration  for  the  performance  of  the  contract 
by  the  party  suing.  In  this  case  it  was  remarked  by  the  Court, 
per  Harris,  J. :  "  The  acts  of  both  parties  sufficiently  show  a  mu- 
tual agreement  that  the  contract  between  them  should  be  aban- 
doned. The  contract  being  thus  abandoned  by  mutual  agree- 
ment, the  note  for  which  this  action  is  brought,  and  which  was 
given  as  a  part  of  the  consideration  for  the  performance  of  the 
contract  by  the  PlaintiflF,  cannot  be  recovered." 

So  in  the  case  now  under  examination,  the  consideration  of  the 
bond  and  mortgage  sought  to  be  set  aside  and  annulled  was  the 
agreement  by  the  Defendant's  intestate  to  convey  to  the  Plain tiflF 
tlie  farm  described  in  the  contract.  This  agreement  to  convey 
was  cancelled  by  mutual  consent  of  the  parties,  without  any 
agreement  that  they  should  remain  on  foot  as  valid,  obligatory 
instruments.  There  is,  therefore,  no  good  reason  for  their  en- 
forcement ;  and  they  must  be  deemed  to  be  invalid,  like  other 
contracts,  the  consideration  of  which  has  wholly  failed. 

When,  as  in  this  case,  the  failure  of  the  consideration  touches 
the  principal  point  and  essence  of  the  contract,  such  failure  con- 
stitutes good  ground  in  equity  to  set  it  aside.  These  considera- 
tions require  a  reversal  of  the  order  of  the  General  Term. 

There  is  another  view  of  the  case  not  without  significance.  The 
referee  finds  that  the  Plaintiff  intended  that  the  bond  and  mort- 
gage should  be  cancelled,  and  that  the  Defendant's  intestate  in- 
tended the  reverse. 

Did  the  intestate,  although  intending  the  reverse,  know  of 
Plaintiff's  understanding  and  intention  ?  If  so,  and  he  permitted 
him  to  act  upon  such  understanding,  he  is  now  bound  by  it,  inas- 
much as  he  retains  all  the  advantages  of  the  arrangement. 

In  such  case  he  will  be  concluded  on  well-settled  principles 
applicable  to  the  doctrine  of  estoppel. 

We  think  it  quite  probable,  from  the  facts  found,  that  the  in- 
testate knew  of  the  Plaintiff's  intention  and  understanding  at 
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the  time  of  the  cancellation  of  the  contract.  But  it  is  unneces- 
sary to  consider  this  question.  The  order  appealed  from  must 
be  reversed,  on  the  ground  above  discussed,  unless  evidence  was 
admitted  or  rejected  prejudicial  to  the  Defendant's  rights.  On  a 
careful  examination  of  the  case,  we  are  of  the  opinion  that  no 
error  exists  in  this  regard. 

The  order  appealed  from  must  be  reversed,  and  the  judgment 
directed  by  the  referee  afiirmed,  with  costs. 

All  concur  except  Geoveb,  J. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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CHARLES  KIXG,  EDWARD  J.  KING,  a.^  SYLYESTER 
BRUSH,  REsroNDKNTs,  V.  WILLIAM  H.  PLATT,  SPENCER 
C.  PLATT,  AND  NATHAN  C.  PLATT,  Executors  of 
NATHAN  C.  PLATT,  Deceased,  Appellants. 

Constructive  fraud — Specific  performance — Judicial  sale — Election  day — Statute^ 

Construction  of. 

A  judicial  sale,  although  conducted  by  an  ofl&cer  of  the  Court,  and  under  its 
direction,  is  not  the  business  of  the  Court  within  the  meaning  of  the  statute 
providing,  that  "  no  Court  shall  be  open  or  transact  any  business  in  any  city 
or  town  on  the  day  of  elections,  for  other  than  town  or  militia  officers." 

But  a  sale  made  against  Defendant's  remonstrance  on  a  day  most  unfavorable 
to  a  large  gathering,  and  the  lots  sold  in  an  order  which  induces  a  reasonable 
belief  that  it  was  detrimental  to  Defendant's  interest,  and  under  circumstances 
giving  rise  to  apprehensions  that  free  competition  was  interfered  with,  in 
equity  it  will  be  set  aside. 

The  action  was  brought  in  February,  1861,  to  compel  the  spe- 
cific performance  by  Nathan  C.  Piatt,  the  original  Defendant,  since 
deceased,  and  now  represented  in  the  action  by  the  present 
Defendants,  of  an  agreement  to  purchase  real  estate  in  the  city 
of  New  York,  which  agreement  was  made  September  6,  1860. 
The  Defendant  not  having  complied  with  the  terms  of  the  agree- 
ment, for  the  alleged  reason  that  outstanding  judgments  unsatis- 
fied existed  as  a  lien  upon  the  property,  and  not  having  answered 
the  complaint,  judgment  was  entered  in  favor  of  the  Plaintiffs  on 
the  15th  of  March,  1862.  By  this  judgment  it  was  determined 
that  the  balance  of  the  purchase-money  impaid,  -s^dth  interest,  was 
$78,412.60,  and  it  directed  the  Defendant  to  complete  the  pur- 
chase within  ten  days,  by  paying  the  costs  of  suit,  &c.,  and 
$22,160.60  of  the  purchase-money  due,  and  to  execute  and  deliver 
his  bond  and  a  mortgage  on  the  premises  for  $56,250,  payable 
October  6, 1866,  with  semi-annual  interest ;  and  that  in  default 
of  so  doing  the  premises  should  be  sold  at  public  auction ;  and 
that  the  Defendant  should  be  liable  for  any  deficiency  that  might 
occur  on  such  sale. 

The  Defendant  did  not  appeal  from  this  judgment,  nor  comply 
with  the  terms  thereof.     Accordingly,  the  premises  were  adver- 
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tised  for  sale,  under  tlie  tenns  of  the  judgment,  on  the  18th  No- 
vember, 1862,  and  the  same  were  sold  at  public  auction  on  Decem- 
ber 2, 1862,  when  the  property  was  bouglit  in  by  or  on  behalf  of 
the  Plaintiffs,  at  a  price  which  left  a  deficiency  of  about  $10,000 
against  the  Defendant ;  and  on  December  22,  1862,  the  premises 
were  conveyed  by  the  referee  on  the  sale  to  the  Plaintiff's,  the 
report  having  been  duly  confirmed. 

On  February  12,  1863,  the  Defendant  procured  an  order 
requiring  the  Plaintiffs  to  show  cause  why  the  sale  should  not  be 
set  aside,  and  a  resale  ordered.  The  affidavits  to  sustain  this 
order,  and  the  motion  made  thereon,  disclosed  the  following  causes 
or  grounds  of  complaint : 

1.  That  the  sale  was  made  on  the  day  of  a  charter  election  in 
the  city  of  New  York. 

2.  That  the  auctioneer  named  in  the  notice  of  sale  did  not  per- 
sonally officiate  at  its  commencement. 

3.  That  the  price  bid  was  inadequate. 

4.  That  the  Plaintiff's  approached  bidders  at  the  sale,  and 
deterred  them  from  bidding,  and  prevented  competition. 

The  counter-allegations  denied  Nos.  3  and  4  of  these  charges, 
and,  on  the  hearing  of  the  motion  at  Special  Term,  it  was  referred 
to  a  referee  "  to  take  proof  whether  any,  and  if  so,  what,  induce- 
ments, communications,  or  representations  were  made  or  held  out 
by  the  Plaintiffs  or  their  agents,  or  in  their  behalf,  or  by  the 
referee,  to  deter  or  prevent  bidding  at  the  sale." 

On  the  coming  in  of  the  report,  made  in  pursuance  of  said 
order,  and  on  the  18th  December,  1863,  the  motion  was  denied. 

On  an  appeal  to  the  General  Term,  the  order  of  denial  was 
affirmed,  January  23,  1865.  The  Defendant  now  comes  to  tliis 
Court,  on  appeal  from  the  order  of  the  General  Term. 

William  R,  Martin  and  James  Emott  for  Appellants. 
John  H,  Beynolds  for  Kespondents. 

FrxLERTON,  J. — The  sale  of  the  Defendant's  property  was  not 
void  because  it  took  place  on  the  day  of  the  charter  election  in 
the  city  of  New  York. 
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The  statute  provides  that  no  Court  shall  be  opened,  or  transact 
any  business  in  any  city  or  town,  on  the  day  of  elections,  for 
other  than  town  or  militia  officere  (1  R.  S.,  5th  ed.,  p.  418, 
§§4&5). 

A  judicial  sale,  although  conducted  by  one  of  the  oflBcers  of 
the  Court,  and  under  its  direction,  is  not  the  business  of  a  Courts 
within  the  meaning  of  this  statute.  The  object  of  the  law  refer- 
red to,  undoubtedly,  was  to  remove  all  obstacles  which  might 
necessai-ily  interfere  with  the  free  exercise  of  the  elective  fran- 
chise. If  the  ordinary  business  of  the  Courts  were  permitted  on 
election  days,  the  attendance  of  witnesses  and  jurors  could  be 
compelled  by  compulsory  process,  and  in  that  way  they  could  be 
forcibly  kept  from  the  polls. 

It  was  to  avoid  such  an  evil  that  the  statute  was  passed.  A 
judicial  sale  of  valuable  property  on  an  election  day,  presenting 
a  tempting  opportunity  for  gain,  might  induce  sordid  men  to 
forego  the  privilege  of  electors  in  order  to  promote  their  private 
interests  ;>  but  their  action  would  be  voluntary,  and  freedom  of 
action  was  all  the  law  intended  to  secure. 

The  propriety  of  a  forced  judicial  sale  of  a  large  and  valuable 
property  on  an  election  day,  when  public  attention  would  neces- 
sarily, to  a  great  extent,  be  turned  to  other  objects,  after  a  written 
notice  from  the  person  who  was  to  be  most  affected  by  it  that  he 
would  consider  it  "unjust  and  oj)pressive,"  was,  at  least,  very 
questionable ;  and  although  not  of  itself,  perhaps,  sufficient  to 
warrant  the  Court  in  setting  aside  the  sale,  yet  in  connection 
with  the  other  facts  disclosed  in  this  case,  cannot  fail  to  create  in 
the  mind  an  influence  unfavorable  to  the  PlaintiflB. 

The  property  which  was  the  subject  of  this  sale  consisted  of 
eiglit  lots,  situate  on  the  corner  of  Fifth  Avenue  and  Fifty-ninth 
street,  in  Xew  York  city,  at  one  of  the  entrances  to  the  Central 
Park. 

Tlie  order  in  which  these  lots  should  be  sold  was  considered  by 
the  Defendant  a  matter  of  interest  to  him,  and,  consequently,  on 
the  day  of  sale,  he  made  a  written  request  that  the  comer  lot, 
which  was  conceded  to  be  the  most  valuable,  should  be  sold  fii*st. 
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This  request  waa  made  with  the  view  to  cause  the  property  to 
bring  the  largest  price,  and  was  therefore  a  proper  and  reason- 
able one.  It  was  not,  however,  acceded  to,  and  the  lots  were 
sold  in  a  different  order.  I  have  examined  the  papers  in  this  case 
with  care,  to  see  what  reason  was  assigned  or  could  have  existed 
for  this  course,  and  I  have  been  unable  to  find  any  that  is  satis- 
factory. The  referee  who  sold  the  property  states,  in  his  affida- 
vit, that  "  in  the  exercise  of  his  discretion  "  he  caused  the  prem- 
ises to  be  sold  in  parcels,  and  in  the  order  adopted  at  the  sale. 

That  the  referee  acted  in  good  faith,  so  far  as  his  action  is  con- 
cerned, his  well-known  character  for  integrity  leaves  no  room  to 
doubt ;  but  no  reason  for  believing  that  the  sale  of  the  comer  lot  first, 
as  requested,  would  have  been  detinm^ntal  to  the  sale,  having  been 
furnished  by  the  affidavits,  or  suggested  on  the  argument,  I  can- 
not but  think  that  the  referee's  discretion  was  exercised  unwisely. 
That  the  Defendant's  request  was  made  in  good  faith,  and 
founded  on  the  belief  that,  if  granted,  it  would  have  increased 
the  amount  which  the  whole  property  would  have  brought,  can- 
not be  doubted,  and  in  that  opinion  he  is  sustained  by  six  other 
persons  who  are  experienced  in  the  sale  of  property  of  a  like  char- 
acter in  the  city  of  New  York. 

The  case,  therefore,  resolves  itself  into  just  this :  that  while 
the  sale  of  the  comer  lot  Jirat  could  do  no  harm^  there  was  good 
reason  to  believe  that  it  would  result  in  a  benefit.  Under  such 
circumstances  it  is  difficult  to  arrive  at  any  other  conclusion  than 
that  the  Defendant  was  unfairly  dealt  with.  Whatever  chance 
there  was,  however  slight,  that  the  order  of  sale  he  requested 
should  be  adopted  would  prove  beneficial,  he  was  entitled  to,  and 
to  deprive  him  of  it  was  a  constructive  fraud. 

I  have  not  overlooked  the  affidavits,  on  the  part  of  the  Plaintiffs, 
expressing  the  opinion  that  the  property  would  have  brought 
no  more  than  it  did,  if  the  corner  lot  had  been  sold  first ;  yet  I 
can  see  no  good  reason  for  not  trying,  at  the  least,  a  hannless 
experiment  to  gratify  a  reasonable  request  of  a  failing  and  unfor- 
tunate debtor,  which  he  thought  would  result  to  his  advantage. 

I  do  not  agree  with  the  learned  counsel  for  the  motion  that 
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the  Defendant  had  the  right  to  determine  the  order  of  sale,  and 
the  authorities  quoted  do  not  sustain  that  position.  But,  in  the 
absence  of  all  directions  by  the  Court,  the  Defendant  has  a  right 
to  be  heard  on  the  subject,  his  suggestions  considered,  and  if  for 
the  best,  followed. 

But  in  the  light  of  the  other  facts  in  this  case,  it  is  difficult  to 
believe  that  the  refusal  to  accede  to  the  request  was  the  result  of 
indifference  or  mere  caprice.  The  Plaintiffs  bought  the  whole  of 
the  property  at  the  sale.  Their  right  to  do  so,  of  course,  is  not 
disputed. 

K  it  were  fairly  done,  without  any  undue  advantage,  a  Court 
of  Equity  would  not  interfere  with  the  sale.  But,  besides  mat- 
ters akeady  considered,  there  are  facts  disclosed  in  the  papers  which 
give  rise  to  serious  doubts  as  to  the  entire  fairness  of  the  Plain- 
tiffs' conduct  at  the  sale. 

From  the  whole  evidence,  it  satisfactorily  appears  that  the 
Plaintiffs  manifested  a  desire,  before  the  sale,  to  purchase  the 
whole  of  the  property,  and  resorted  to  the  means  necessary  to 
accomplish  their  object. 

Eaynor,  who  sustained  intimate  friendly  and  business  relations 
with  the  Plaintiffs,  and  who  acknowledged  that  he  would  have 
the  selling  of  the  property  as  broker,  in  case  the  Plaintiffs  should 
purchase  it,  said  to  a  bidder  at  the  sale  that  he  could  purchase 
the  property  in  one  parcel,  after  the  sale,  upon  better  terms  than 
he  could  get  it  then  by  bidding. 

Eaynor  also  testified  that  he  made  this  communication  at  the 
request  of  one  of  the  Plaintiffs. 

That  this  had  a  tendency  to  prevent  competition  at  the  sale, 
can  hardly  be  denied  ;  and  whether  this  effect  was  designed  or 
not,  it  is  equally  fatal  to  the  validity  of  the  sale. 

There  is  other  evidence  tending  to  show  that  the  sale  was 
chilled  by  the  course  pursued  by  the  Plaintiffs ;  but  it  is  unneces- 
sary to  pursue  the  subject  further. 

The  sale  having  been  made  against  the  Defendant's  remon- 
strance, on  a  day  most  unfavorable  to  a  large  gathering,  and  the 
lots  having  been  sold  in  an  order  which  induces  a  reasonable  belief 
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that  it  was  detrimental  to  the  Defendant's  interests,  and  under 
circnmstanees  which  give  rise  to  apprehensions  that  free  competi- 
tion was  interfered  with,  it  ought  not  to  stand. 

Whilst  the  Court  secures  to  the  creditor  his  just  demand,  and 
sequestrates  the  property  of  the  debtor  to  satisfy  it,  it  still  sedu- 
lously guards  his  interests  in  all  the  various  steps  taken  leading  to 
a  sale  of  his  property.  The  unfortunate  debtor  is  not  beneath 
its  protection.  It  will  not  tolerate  the  slightest  undue  advantage 
over  him.  even  by  pursuing  the  strict  forms  of  the  law,  or  positive 
rules  (Story's  Eq.  Jur.,  §  239). 

Occupying  the  position  of  advantage,  it  behooved  the  Plaintiffs 
to  pursue  their  remedy  with  scrupulous  care,  lest  they  should  in- 
flict an  injury  on  one  who  was  comparatively  powerless. 

A  Court  of  Equity  justly  scrutinizes  the  conduct  of  a  party 
placed  by  the  law  in  a  position  where  he  possesses  the  power  to 
sacrifice  the  interests  of  another  in  a  manner  which  may  defy  de- 
tection, and  stands  ready  to  afford  relief  on  very  slight  evidences 
of  unfair  dealing,  whether  it  is  made  necessary  by  moral  turpi- 
tude, or  only  by  a  mistaken  estimate  of  others'  rights. 

I  feel  quite  convinced  that  suflicient  reasons  exist  for  setting 
aside  this  sale,  and  that  justice  will  be  subserved  by  doing  so,  for 
it  cannot  result  in  any  loss  to  the  Plaintiffs. 

The  rights  of  third  parties  do  not  intervene,  and  the  Plaintiffs 
have  a  lien  for  the  taxes  and  assessments  they  have  paid  (Kort- 
right  "0,  Cady,  23  Barb.  490).  A  resale  will  probably  result  in 
satisfying  the  judgment  and  all  the  outlays  of  the  Plaintiffs,  and 
that  is  all  they  can  reasonably  ask. 

If  the  parties  fail  to  agree  upon  the  order  in  which  the  property 
shall  be  sold,  either  party  can  apply  to  the  Court  for  instructions 
to  the  referee  (Collier  v,  Whipple,  13  Wend.  229). 

The  orders  of  the  General  and  Special  Terms  should  be  reversed, 
the  sale  set  aside,  and  a  resale  ordered. 

All  concur  except  Parker,  J. 

Parker,  J.  (dissenting). — This  was  an  application  to  the  Supreme 
Court  to  set  aside  a  sale  of  real  estate  had  under  a  judgment  in 
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the  action,  Tvhich  was  for  a  specific  performance,  and  for  a  resale 
of  the  premises,  on  the  grounds  that  the  sale,  which  was  in  the 
city  of  Xew  York,  was  made  on  the  day  of  the  charter  election 
in  that  city ;  that  the  referee  refused  to  sell  the  lots  in  the  order 
requested  by  the  Defendant ;  and  that  the  Plaintiff*,  with  a  view 
to  bid  off  the  premises  himself,  discouraged  bidders  from  bidding, 
whereby  he  was  enabled  to  purchase  the  property  at  less  than  its 
value. 

The  sale  cannot  be  pronounced  irregular  because  held  on  the 
day  of  the  charter  election,  for  the  prohibition  of  the  statute 
against  the  transaction  of  business  by  courts  upon  the  day  of 
election  does  not  extend  to  judicial  sales.  The  circumstance  of 
a  sale  being  held  upon  that  day,  against  the  remonstrances  of  the 
Defendant,  may  be  an  element  in  a  case  made  for  setting  it  aside 
as  unreasonably  conducted,  when,  in  consequence  of  such  election, 
bidders  did  not  attend,  and  the  property  for  such  reason  failed  to 
bring  a  fair  price.     But  no  such  facts  aj»ear  in  this  case. 

The  refusal  to  sell  the  lots  in  the  order  requested  by  the 
Defendant  is,  in  verity,  no  reason  for  setting  aside  the  sale.  It 
does  not  appear  that  the  referee  abused  his  discretionary  authority 
in  regard  to  the  order  of  seUing,  or  that  the  Defendant  is  harmed 
by  such  refusal,  Tlie  only  subject  of  inquiry  is,  whether  the 
Plaintiff  so  interfered  as  to  prevent  or  discourage  bidders  from 
bidding,  to  the  prejudice  of  the  Defendant. 

The  evidence,  I  think,  comes  short  of  showing  any  such  inter- 
ference. It  is  a  sufficient  answer  to  this  allegation  of  the  Defend- 
ant, that  the  whole  evidence,  without  any  contradiction,  shows 
that  the  property  brought  all  it  was  worth.  Not  a  single  witness 
swears  that  he  would  have  been  willing,  on  the  day  of  sale,  to 
give  more  for  the  property  than  it  brought  on  the  sale. 

Several,  it  is  true,  speak  in  general  terms  of  its  having  been 
sold  at  low  prices  ;  and  two  say  if  it  were  "  now " — that  is,  at 
the  time  of  swearing,  which  was  some  months  after  the  sale — ^put 
up  at  auction,  it  would  bring  considerably  more  than  it  did  bring 
on  the  sale. 
'  But  it  is  shown  that  between  the  day  of  sale  and  the  time  thus 


Digitized  by  VjOOQ IC 


26  KING  V.  PLATT.  [Sept., 

Dissentiog  opinion  by  Parkeb,  J. 

spoken  of,  gold  had  advanced  from  131  to  150  and  more,  and 
that  real  estate  had  risen  in  the  market  from  that  cause,  as  well 
as  from  an  increased  desire  to  invest  in  it.  The  sale  was  fairly 
condncted,  and  the  property  brought  all  it  was  worth.  The 
Defendant  should  not  now  be  permitted  to  speculate  out  of  the 
rise  of  property,  after  having  omitted  to  take  any  measures  to 
have  the  lots  bid  in  for  his  own  on  the  day  of  sale. 

The  order  denying  his  motion  was  properly  affirmed  by  the 
Supreme  Court,  at  General  Term ;  and  the  order  of  affirmance 
should  here  be  affirmed,  with  $10  costs. 

Reversed. 

JOEL  TIFFANY, 

State  Reporter. 


it 


Digitized  by  VjOOQ IC 


1867.]  PECK  V.  MINOT.  27 


Opinion  by  Hunt,  J. 


ZACHARY  PECK,  Appellant,  v.  WILLIAM  MIN'OT,  Jr., 
AND  Others,  Executors  of  WILLIAM  SAWYER,  Deceased, 
Respondents. 

Bond  and  Mortgage — Consideration — Findings  of  Fact — Evidence. 

Where  a  bond  and  mortgage  is  given  to  secure  the  payment  of  a  specific 
debt  between  the  parties,  and  business  transactions  continue  between  them, 
with  balances  sometimes  with  the  one  and  sometimes  with  the  other,  whether 
any  balances  in  favor  of  the  mortgagor  shall  be  apphed  to  the  payment  of  the 
subsisting  bond  and  mortgage  is  a  question  of  fact  depending  on  the  inten- 
tion of  the  parties;  and  unless  such  intention  is  expressed  or  implied  from  the 
conduct  of  the  parties,  the  mortgage  lien  will  continue. 

This  action  was  commenced  by  the  Plaintiff  as  the  assignee  of 
William  H.  Brown,  since  deceased,  against  R.  &  Q.  L.  Schnyler, 
for  a  settlement  of  accounts.  William  Sawyer  was  also  made  a 
Defendant,  as  being  the  assignee  of  a  bond  and  mortgage  which 
were  executed  on  the  11th  day  of  June,  1851,  by  William  H. 
Brown  to  the  Schuylers,  to  secure  the  sum  of  $16,000,  payable 
one  year  from  date.  The  complaint  alleged  the  payment  of  this 
bond  and  mortgage,  and  prayed  that  the  same  might  be  delivered 
up  and  cancelled.  The  suit  against  the  Schuylers  has  been  dis 
continued,  and  the  questions  presented  arise  upon  the  mortgage 
above  mentioned.    The  referee  reported  in  favor  of  the  Defendant. 

The  judgment,  upon  his  report,  was  affirmed  by  the  General 
Term  of  the  Supreme  Court  of  the  City  of  New  York,  and  the 
Plaintiff  now  appeals  to  this  Court.  The  facts  are  stated  in  the 
opinion  of  the  Court. 

N.  Dcme  EUingwood  for  the  Appellant. 
S.  O.  Lyon  for  the  Respondents. 

Huin',  J. — The  findings  of  fact  by  the  referee  are  sustained  by 
the  evidence,  and  are  conclusive  upon  us.  We  cannot  interfere 
with  the  results  reached  by  him,  although  we  may  be  of  the 
opinion  that  the  evidence  would  have  justified  a  contrary  conclu- 
fiion.    The  appeal  to  us  is  upon  the  law  simply.    Upon  an  affirm- 
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ance  of  judgment,  the  appeal  upon  the  facts  goes  no  furtlier  than 
to  the  General  Terra.  There  is  testimony  upon  which  the  referee 
was  justified  in  his  conclusions  of  fact,  and  we  look  no  furtlier 
than  to  his  report.  Among  others,  the  referee  finds  the  following 
facts : 

That  prior  to  January  1,  1851,  Wm.  H.  Brown  and  K.  & 
G.  L.  Schuyler  had  dealings  with  each  other  for  the  five  years 
preceding,  in  borrowing  and  lending  money,  checks,  and  notes, 
to  an  amount  exceeding  $531,000.  Between  the  7th  of  Jan- 
uary, 1851,  and  the  4tli  of  June  of  the  same  year,  such  dealings 
were  continual,  to  a  large  amount  on  each  side;  and  on  the 
latter  day  there  was  a  balance  against  Brown,  on  their  accounts 
alone,  of  $16,000.  To  secure  this  balance  Brown  executed  to 
the  Sehuylers  his  bond  and  mortgage,  dated  June  11,  1851, 
conditioned  for  the  payment  of  $16,000  in  one  year  from  its 
date,  with  seven  per  cent,  interest.  The  same  kind  of  transac- 
tions continued  between  the  parties  until  June  3, 1854,  and  the 
accounts  also  included  a  large  amount  of  expenditures,  deeds, 
and  receipts,  arising  out  of  the  transfer  to  the  Sehuylers  of  the 
steamers  Independence,  Seabird,  Pacific,  and  of  the  accounts  of 
the  Daniel  Webster.  The  three  first  of  these  vessels  were  trans- 
ferred to  the  Sehuylers  by  Brown,  to  save  trouble  to  himself,  and 
as  being  safer  in  their  hands  than  his  own ;  and  the  last  one  of 
them  was  purchased  by  Mr.  Vanderbilt  while  unfinished  in 
Brown's  ship-yard.  Whether,  after  the  giving  of  the  mortgage  in 
question,  there  was  at  any  time  a  balance  of  accounts,  including 
the  $16,000,  in  favor  of  Mr.  Brown,  is  a  simple  question  of  fact. 
If  such  balance  at  any  time  existed,  then  the  further  question 
arises,  was  it  the  intention  of  the  parties  that  the  mortgage 
should  be  paid  by  such  balance,  or  that  it  should  continue  as  a 
subsisting  security  for  the  $16,000,  independent  of  any  balance  in 
the  current  accounts?  This,  also,  is  a  simple  question  of  fact. 
If  it  was  the  intention  and  agi'eement  of  the  parties  that,  as  soon 
as  a  balance  of  $16,000  should  accrue  in  favor  of  Brown,  the  same 
should  be  applied  in  discharge  of  the  mortgage,  then  the  mort- 
gage was  discharged  the  moment  such  balance  existed.    If,  on 
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the  other  hand,  it  was  the  intention  and  agreement  of  the  parties 
tliat  the  $16,000  secured  by  the  mortgage  should  remain  as  a  per- 
manent debt,  irrespective  of  the  current  balance  of  accounts,  then 
it  would  so  remain  until  specifically  paid,  whatever  might  be  the 
state  of  accounts  between  the  parties.  Propositions  more  essen- 
tially questions  of  fact  than  those  thus  stated,  cannot  well  be 
imagined.  In  response  to  the  latter  question  the  referee  finds  that 
there  never  was  any  application,  nor  any  intention  on  either  side 
to  make  an  application,  of  any  accrued  balance  in  Brown's  favor 
in  payment  of  the  mortgage ;  that,  on  the  contrary,  this  mort- 
gage was  given  with  the  intent  that  it  should  remain  as  a  secu- 
rity for  the  original  amount,  so  that  moneys  subsequently 
received  should  not  be  applied  against  it,  and  that  it  should 
remain  unaffected  by  subsequent  transactions  until  a  final  settle- 
ment of  all  accounts  shoidd  take  place. 

It  is  not  necessary  that  a  referee  should  give  the  reasons  upon 
which  he  bases  his  judgment  of  fact ;  but  in  the  present  case  he 
has  done  so,  and  some  of  the  reasons  given  by  him  are  quite  satis- 
factory. Then  the  mortgage  in  question  covered  three  lots  in 
Eighth  street,  and  two  lots  on  Ninth  street,  in  the  city  of  New 
York. 

On  the  21st  of  January,  1853,  the  Schuylers  released  to  Brown 
the  three  lots  on  Eighth  street.  This  release  recited  that  it  was 
made  "to  the  intent  that  the  lands  hereby  conveyed  may  be 
discharged  from  the  said  mortgage,  and  that  the  rest  of  the  lands, 
in  the  said  mortgage  specified,  may  remain  to  the  parties  of  the 
first  part  as  heretofore."  The  release  also  recited  that  the 
Schuylers,  at  the  request  of  Brown,  "  have  agreed  to  give  up  and 
smreuder  the  lands  hereinafter  described  unto  the  party  of  the 
Becond  part  [Brown],  and  to  hold  and  retain  the  residue  of  the 
mortgf^ed  lands  as  security  for  the  money  remaining  due  on  said 
mortgage."  This  document  affords  evidence  that,  as  late  as 
January,  1853,  Brown  considered  the  mortgage  to  be  in  full  force 
and  eftect,  while  the  claim  of  his  counsel  is  that  it  had  been 
satisfied  long  before  that  period. 

Again,  on  the  11th  day  of  June,  1853,  Brown  executed  and  de- 
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livered  to  the  Schuylers  his  four  several  promissory  notes  of  $560 
each;  said  notes  were  dated,  respectively,  December  11,  1851, 
June  11,  1852,  December  11,  1852,  June  11,  1853,  and  were 
expressed  to  be  "for  six  months'  interest  due  this  day  on  my  bond 
and  mortgage  to  them  for  $16,000."  These  recitals  furnish  strong 
evidence  that  the  mortgage  was  in  force,  to  its  full  amount,  on 
the  11th  of  June,  1853,  on  which  day  it  was  transferred  to  Sawyer, 
and,  as  the  referee  finds,  with  the  knowledge  of  Brown.  The 
referee  concludes  his  findings  on  that  branch  of  the  case  with  this 
statement :  "  I  find,  as  matter  of  fact,  from  the  facts  above  detailed, 
that  he  (Brown)  treated  it  on  that  day  (June  11,  1853)  as  a  still 
subsisting  mortgage  for  the  whole  principal  and  interest,  and  that 
he  and  the  Schuylers  had  never  applied,  and  had  never  intended 
to  apply,  any  payments  that  he  had  made  in  reduction  or  pay- 
ment of  the  mortgage." 

Upon  this  state  of  facts  the  question  of  how  the  accounts 
actually  stood,  at  any  time  after  the  giving  of  the  mortgage,  is 
unimportant  with  reference  to  that  security.  The  referee,  how- 
ever, on  this  point  finds  that,  including  the  steamer  accounts, 
there  was  no  balance  in  favor  of  Brown,  but  a  balance  against 
him  exceeding  the  amount  of  the  mortgage. 

The  counsel  for  the  Appellant  urges  tJiat  when  a  mortgage  is 
given  as  security  for  a  pre-existing  debt,  or  for  a  balance  of  ac- 
count, that  the  mortgage  cannot  be  held  as  security  for  any  sub- 
sequent balance,  unless  it  was  expressly  so  agreed.  He  also  urges 
that  a  subsequent  verbal  understanding  that  an  existing  mortgage 
shall  stand  as  security  for  another  debt,  does  not  create  a  lien 
under  the  mortgage  (Townsend  v.  Empire  Stone  Dressing  Co., 
6  Duer,  208 ;  Stoddard  v.  Hart,  23  K  T.  K.  556 ;  James  v. 
Morey,  2  Cow.  K.  292). 

The  findings  of  the  referee  are  so  full  and  so  explicit  against 
the  facts  necessary  to  raise  these  propositions,  that  it  is  not 
necessary  to  discuss  them.  The  questions  do  not  arise  in  the 
present  case.  The  last  point  raised  by  the  Appellant's  counsel 
embraces  an  objection  to  the  evidence  of  the  witness  Alofsen, 
It  is  said  that  he  should  not  have  been  allowed  to  testify  to  cer- 
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tain  daily  entries  made  by  him  in  the  course  of  the  business  of  R. 
&  G.  L.  Schuyler.  The  entries  were  made  by  the  witness  in  his 
own  handwriting,  and,  after  looking  at  them,  he  testified  that 
his  memory  was  refreshed,  and  that  he  remembered  the  transac- 
tion. It  was  placed  by  the  referee  upon  the  distinct  ground  that, 
after  having  examined  the  entry,  the  witness  remembered  the 
transaction.  There  can  be  no  doubt  of  the  competency  of  such 
evidence. 

The  objections  urged  by  the  Appellant's  counsel  are  mainly  to 
the  facts  as  found  by  the  referee. 

In  relation  to  these,  as  already  stated,  we  do  not  interfere ;  and 
upon  legal  questions  I  do  not  discover  that  any  error  has  been 
committed  by  the  referee  or  the  General  Term. 

Judgment  must  be  afl&rmed. 

All  concur. 

Afltened. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YOKK,  Pl^lin. 
TIFFS  IN  Errob,  v.  CHAELES  BENNETT,  Defendaot  in 
Error. 

Indictment — Requirement  in  an — Larceny — Special  Property  in  Agent — Jurors' 
Challenge — Interest 

The  distinction  between  the  commencement  and  the  caption  of  an  indictment 
stated  by  Fullerton,  J. 

"The  Jurors  of  the  People  of  the  State  of  New  York  in  and  for  the  body  of 
the  .county  of  Cortland,  upon  their  oaths  present,"  &c.,  is  a  sufficient  commence- 
ment 

A  caption  is  no  part  of  the  indictment,  and  is  only  used  when  the  proceed- 
ings are  removed  from  an  inferior  to  a  superior  court,  by  error,  &c.,  and  it  con- 
sists wholly  of  the  history  of  the  proceedings  in  finding  the  indictment  in  the 
inferior  court.  Thus  the  history  names  the  court  where  the  indictment  was 
found,  the  jurors^  names  by  whom  found,  and  the  time  and  place  of  the  finding 
of  the  same,  with  such  averments  as  to  show  regularity  and  jurisdiction. 

A  person  employed  by  the  superintendent  of  the  poor  in  a  county  to  pur- 
chase provisions  for  the  poor-house,  &c.,  has  neither  a  (/e/iaroZ  nor  special  property 
in  the  property  thus  purchased. 

The  office  of  superintendent  of  the  poor  is  a  mere  agency  of  the  county,  and 
may  be  considered  as  having  a  special  property  in  provisions  purchased  for  the 
use  of  the  poor.  But  the  actual  property  is  in  the  county,  and,  when  stolen, 
should  be  laid  in  the  indictment  as  the  property  of  the  county. 

This  cause  comes  into  this  Court  by  writ  of  error,  on  the  part 
of  the  People,  from  a  judgment  of  the  Supreme  Coiirt  in  the  Sixth 
District,  reversing  a  judgment  of  the  Cortland  County  Sessions, 
and  discharging  the  Defendant  absolutely  out  of  tlie  State  prison 
at  Auburn,  the  conviction  having  been  for  a  felony. 

At  the  March  Term  of  said  Court  of  Sessions,  1866,  the  Defend- 
ant was  indicted  for  having,  on  the  12th  of  that  month,  within 
said  county  of  Cortland,  feloniously  stolen,  taken,  and  carried 
away  a  quantity  of  pork,  of  the  value  of  one  hundred  and  thirty 
dollars,  of  the  goods,  chattels,  and  personal  property  of  one  Alonzo 
W.  Gates.  A  second  count  recited  the  same  transaction,  only  that 
it  alleged  the  pork  to  be  the  property  of  the  county  of  Cortland. 

After  the  trial  of  the  indictment  had  been  moved  by  the  District- 
Attorney,  the  Defendant's  counsel  asked  the  Court  to  direct  the 
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District-Attorney  to  elect  upon  which  count  he  would  try  the 
Defendant.  The  Court  refused  so  to  direct,  and  the  Defendant's 
connsel  excepted. 

The  counsel  for  Defendant  then  interposed  a  challenge  to  the 
array  of  jurors,  on  the  ground  that  the  jurors,  being  residents  of 
the  county  of  Cortland,  and  thus  having  an  interest  in  the  prop- 
erty mentioned  in  the  second  count,  were  disqualified  from  sit- 
ting as  jurors  on  the  trial.  The  Court  overruled  the  challenge, 
and  the  counsel  for  the  Defendant  excepted.  Each  separate  juror, 
as  called,  was  challenged  on  the  same  ground,  but  they  were  ad- 
mitted to  sit,  under  the  like  exception. 

After  the  jury  had  been  empanelled  and  sworn,  and  the  cause 
opened  to  the  jury  by  the  District- Attorney,  the  Defendant's 
counsel  moved  to  quash  the  indictment,  on  the  grounds : 

1st.  That  it  did  not  appear  on  the  face  of  the  indictment  that  it 
was  found  or  presented  by  a  grand  jury. 

2d.  That  it  did  not  so  appear  that  it  was  found  and  presented 
by  the  requisite  nimiber  of  grand  jurors. 

3d.  That  it  was  not  alleged  that  the  grand  jury  were  charged 
and  sworn  by  the  Court  of  Sessions  to  inquire  for  the  People  of 
the  State  and  for  the  body  of  the  county. 

4th.  That  it  did  not  appear  on  the  face  of  the  indictment  that 
the  same  was  presented  by  a  grand  jury,  and  at  a  Court  of  Ses- 
sions legally  constituted. 

The  District- Attorney  objected  that,  after  the  plea  of  not  guilty, 
it  was  too  late  to  move  to  quash  the  indictment.  The  Court  de- 
nied the  motion  to  quash,  and  the  counsel  for  the  Defendant 
excepted. 

On  the  trial  it  appeared  that  the  property  was  stolen  by  the 
Defendant  from  the  wood-house  attached  to  the  county  poor- 
house  of  Cortland  county,  of  which  Alonzo  W.  Gates  was  the 
keeper.  That  Gates  was  hired  for  his  position  by  the  county 
superintendent  of  the  poor,  by  whose  directions  he  (Gates)  had 
purchased  the  pork,  and  that  he  had  no  interest  in  the  property 
except  as  the  employ^  of  the  superintendent,  and  that  it  was  for 

the  use  of  the  poor-house.    The  superintendent  ordered  Gates  to 
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buy  the  pork.  Gates  did  so,  getting  his  note  discounted  to  pay 
for  it,  and  afterward  took  up  his  note  by  an  order  of  the  superin- 
tendent on  the  county  treasurer  for  the  amount. 

The  counsel  for  the  Defendant  moved  to  quash  the  indictment, 
and  afterward  that  the  Court  direct  the  jury  to  acquit,  on  the 
ground  of  variance — the  proof  showing,  as  he  alleged,  that  the 
pork  was  neither  the  property  of  Gates  nor  of  the  county  of  Cort- 
land. The  Court  denied  the  motions,  and  the  Defendant's  counsel 
duly  excepted.  The  Defendant's  counsel  requested  the  Court  to 
charge  in  substance  that,  under  the  testimony.  Gates  had  neither 
a  general  nor  special  property  in  the  pork,  and  that  such  property 
was  not  in  the  county,  but  belonged  to  the  superintendent  as  a 
corporation  under  the  statute.  To  the  refusal  of  the  Court  so  to 
charge,  the  counsel  for  tlie  Defendant  excepted. 

The  Defendant  was  convicted,  and  sentenced  to  five  years'  con- 
finement in  the  State  prison  at  Auburn.  At  a  General  Term  of 
the  Supreme  Court  of  the  Sixth  District,  held  in  July,  1867,  the 
judgment  of  the  Court  of  Sessions  was  reversed,  and  it  was 
ordered  that  the  Defendant  be  discharged  from  imprisonment. 
From  this  judgment  and  order  the  case  comes  by  writ  of  error, 
sued  out  by  the  People,  into  this  Court. 

John  H,  Reynolds  for  Appellant. 
A.  J.  Parker  for  Respondent. 

FuLLEBTON,  J. — After  the  plea  of  not  guilty  had  been  entered, 
and  the  trial  moved  by  the  District- Attorney,  the  counsel  for  the 
prisoner  made  a  motion  to  quash  the  indictment,  because : 

1st.  It  did  not  appear  on  the  face  of  the  indictment  that  it 
was  found  or  presented  by  a  gr(md]}XYj, 

2d.  Because  it  did  not  appear  on  its  face  that  it  was  found 
and  presented  by  the  requisite  number  of  grand  jurors. 

3d.  Because  it  was  not  alleged  in  the  indictment  that  the 
grand  jury  were  charged  and  8wo7^  by  the  Court  of  Sessions  to 
inquire  for  the  People  of  the  State  of  New  York,  and  for  the 
body  of  the  county  of  Cortland. 

These  and  similar  objections  are  frequently  made  to  the  form 
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of  an  indictment,  and  it  is  therefore  proper  to  consider,  in  the 
first  place,  what  constitutes  a  valid  presentment  of  a  grand  jury. 

We  have  inherited  from  England  many  technical  rules  relating 
to  criminal  practice  which  have  long  since  become  obsolete. 
They  had  their  origin  in  that  period  of  English  history  when  the 
most  trivial  offence  was  punishable  with  death,  and  when  it  was 
almost  a  foregone  conclusion,  if  the  sword  of  justice  was  drawn, 
that  it  must  be  returned  bathed  in  blood.  It  is  not  to  be  won- 
dered at  that  humane  Judges  should  have  been  found,  in  such  an 
age,  willing  to  save  life  by  attaching  importance  to  objections, 
purely  technical,  to  the  form  of  the  indictment  which  placed  the 
accused  on  trial.  An  advanced  civilization,  and  a  more  humane 
administration  of  the  law,  have  removed  the  causes  which  gave 
rise  to  tliese  technical  rules,  and  there  is  therefore  no  good  rea- 
son for  retaining  them.  Ratione  cessante,  lex  ipsa  cessat.  So 
thought  our  legislature  when  it  passed  the  statute  of  jeofail,  and 
enacted  that  no  indictment  should  be  deemed  invalid  by  reason 
of  the  omission  of  the  Defendant's  title  or  occupation,  or  by  a 
misstatement  of  them,  or  of  the  town  or  county  of  his  residence, 
where  the  Defendant  shall  not  be  prejudiced  thereby ;  or  by  an 
omission  of  the  words  "  with  force  and  arms,"  or  words  of  similar 
import,  or  by  an  omission  to  charge  any  offence  to  have  been 
committed  contrary  to  a  statute,  or  by  reason  of  any  other  defect 
or  imperfection  in  matters  of  form  which  shall  not  tend  to  the 
prejudice  of  the  Defendant. 

This  statute  swept  away  many  of  the  objections  to  the  forms 
of  indictments  which,  at  times,  seriously  interfered  with  an 
effective  administration  of  criminal  justice.  A  more  liberal  prac- 
tice began  to  prevail  at  an  early  day  in  England.  Bacon  says : 
"Some  indictments  have  been  quashed  for  an  omission  of  the 
names  of  tlie  jurors ;  and  others  for  want  of  the  words  good  and 
lawful  raen  *  and  others  for  want  of  the  words  amd  then  amd 
there  sworn  and  charged ;  and  others  for  want  of  the  words 
to  inquire  for  the  King  and  for  the  hody  of  the  county  ;  yet  of 
late  years  exceptions  of  this  kind  have  not  been  much  favored, 
especially  if  the  indictment  were  in  a  superior  Court,  and  that 
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which  is  omitted  he^  in  common  understanding^  implied  in  what 
is  exjyressed  "  (Bacon's  Ab.  I.  Indictment). 

This  is  a  sound  rule,  and  one  that  it  is  safe  to  follow.  It  does 
not  deprive  an  accused  party  of  a  fair  trial  on  the  merits,  nor 
does  it,  on  the  other  hand,  open  an  easy  door  for  an  escape  on 
technical  grounds.  Applying  this  rule,  the  form  of  this  indict- 
ment should  be  considered  good  if  the  omissions  complained  of 
are,  in  common  understanding,  implied  in  that  which  is  expressed. 

That  part  of  the  indictment  which  is  complained  of  as  defective 
is  as  follows : 

"  Court  of  Sessions : 

"  Cortland  county,  ss.  The  jurors  of  the  People  of  the  State 
of  New  York,  in  and  for  the  body  of  the  county  of  Cortland, 
upon  their  oaths  present." 

Then  follow  apt  words  charging  the  Defendant  with  the  com- 
mission of  a  larceny.  Here  are  all  the  requisites  of  a  good  com- 
mencement to  an  indictment.  It  plainly  appears  to  have  been 
found  in  the  Court  of  Sessions  for  the  county  of  Cortland,  and 
by  the  jurors  of  the  people  for  said  county.  It  is  true  that  it 
does  not  allege  that  it  was  found  by  a  gramd  jury,  or  by  the  legal 
nv/mher  of  grand  jurors ;  but  these  are  plainly  implied,  because 
that  body,  legally  constituted,  alone  have  the  power  to  present 
any  one  for  trial. 

This  has  been  frequently  decided  (McClure  v.  The  State, 
1  Yerger,  206,  per  Catron,  J.). 

The  form  of  this  indictment  is  identical,  mutatis  mutandis, 
with  that  long  since  adopted  in  England,  and  which  has  obtained 
in  most  of  the  States  in  our  own  country. 

The  form  used  in  England  nearly  three  hundred  years  ago 
was,  "  Ivratores  pro  doniina  regina  presentant,  quod,"  &c.  (West's 
Symboleography,  Part  2,  p.  96).  And  it  has  been  continued 
without  exception  to  the  present  day.  A  great  deal  of  con- 
fusion, however,  exists  in  the  books,  because  the  distinction 
between  the  commencement  and  the  caption  of  an  indictment, 
which  has  always  existed  in  England,  has  not  uniformly  been 
maintained  here.     "  The  whole  question  as  to  what  the  caj>tion 
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should  contain"  (says  Bishop  in  his  Treatise  on  Criminal 
Procedure,  §  154)  "appears,  when  approached  through  the 
American  books,  draped  in  mist  and  girded  about  with  dark- 
ness." Observing  the  proper  distinction  between  the  caption  and 
the  commencement  of  an  indictment,  no  valid  objection  will  be 
found  to  the  one  in  this  case.  The  caption  is  no  part  of  the 
indictment.  It  consists  wholly  of  the  history  of  the  proceed- 
ings when  an  indictment  is  removed  from  an  inferior  to  a  supe- 
rior Court. 

As  I  have  already  stated,  the  form  of  an  indictment,  in  many 
of  our  own  States,  and  which  is  derived  from  England,  is  thus : 

"  The  jurors  of  the  People  of  the  State  of ,  in  and  for  the 

body  of  the  county  of ,  upon  their  oath,  present,"  &c. 

This  is  the  commencement  and  all  that  it  need  contain.  The 
caption  is  quite  a  different  matter,  and  it  had  its  origin  in  this 
way.  Where  an  inferior  Court,  in  obedience  to  the  mandate  of 
the  King's  Bench,  transmitted  the  indictment  to  the  crown  ofBce, 
it  was  accompanied  with  its  history,  naming  the  Con/rt  where  it 
was  found,  the  jurors'^  nam^es  by  whom  found,  and  the  time  cmd 
place  where  found.  All  this  was  entered  of  record  by  the  clerk 
of  the  superior  Court  immediately  before  the  indictment,  and 
was  called  the  caption;  but  it  was  no  part  of  the  indictment  itself 
(Bishop  on  Cr.  Pro.,  vol.  i.,  §§  145,  146 ;  1  Starkie's  Cr.  PL,  2d 
ed.  233).  A  complete  form  of  the  caption  is  given  in  2  Hale's 
P.  C.  165,  and  in  1  Chitty's  Cr.  Law,  327. 

This  same  practice  prevailed  in  our  State  when  indictments 
were  removed  from  the  Sessions  to  the  Supreme  Court,  aa  will  be 
seen  in  the  case  of  The  People  v,  Guernsey  (3  John.  Cases,  266), 
quoted  by  the  Respondent. 

It  often  occurred  that  these  captions  were  defective  in  the  state- 
ment of  facts  sufficient  to  show  that  the  inferior  Courts,  where 
they  were  found,  had  jurisdiction.  Then  followed  a  motion  in 
arrest  of  judgment,  and  decisions  as  to  the  requisites  of  a  caption, 
viz. :  that  it  should  contain  an  averment  that  the  indictment  to 
which  it  was  prefixed  was  found  by  a  grand  jury  of  good  and 
lawful  men,  giving  their  names,  and  that  they  had  been  then  and 
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there  sworn  and  charged,  &c.,  &c.  (vide  Bishop's  Cr.  Pro.,  §  155, 
vol.  i.,  note  1).  The  same  doctrine  is  aptly  stated  in  Burns'  Jus- 
tice, vol.  iii.,  p.  372,  in  these  words :  "  The  caption  of  the  indict- 
ment is  no  part  of  the  indictment  itself"  (2  Hale,  165) ;  "  but  it 
is  the  style,  or  preamble,  or  return  that  is  made  from  an  inferior 
Court  to  a  superior,  from  whence  a  certiorari  issues  to  remove  ;  or 
when  the  whole  record  is  made  up  in  form  ;  for,  whereas  the  rec- 
ord of  the  indictment,  as  it  stands  upon  the  file  in  the  Court 
wherein  it  is  taken,  is  only  thus :  The  jurors  for  our  lord  the 
King  upon  their  oath  jyresent,'*^  The  difficulty  in  our  practice 
has  grown  out  of  the  error  of  regarding  these  decisions  as  furnish- 
ing a  test  of  what  the  indictment  itself  should  contain,  rather 
than  its  caption,  when  removed  to  a  superior  Court.  The  con- 
sequence is,  that  in  some  of  the  States  there  have  been  introduced 
into  the  commencement  of  the  indictment  the  averments  neces- 
sary to  make  a  good  caption,  thus  confounding  the  two  (Bishop's 
Cr.  Pro.,  §  149,  note  2).  This  has  led  to  great  diversity  of  prac- 
tice, and,  necessarily,  to  confusion ;  and  it  will  be  readily  seen  that 
the  decisions  of  such  States  upon  these  questions  have  no  appli- 
cation here,  for  the  English  practice  has  been  adopted  in  our  own 
State  (Barb.  Cr.  Treatise,  180). 

So  far,  therefore,  as  the  objections  in  this  case  go  to  the  form 
of  the  indictment,  the  latter  must  be  considered  good.  Should 
an  indictment  be  found  in  an  improper  manner,  or  by  an  insuffi- 
cient number  of  jurors,  the  way  is  open  for  redress  by  motion, 
which  secures  to  the  accused  party  immunity  from  an  illegal  trial 
or  punishment  (State  v,  Batchelor,  15  Misso.  207,  208  ;  Eeg.  v. 
Heane,  9  Cox  Cr.  C.  433, 436 ;  10  Jurist,  N.  S.  724 ;  3  Q.  B.  238 ; 
Bishop's  C.  P.,  §  448). 

I  pass  to  the  consideration  of  the  other  questions  arising  in  this 
case. 

To  constitute  a  good  indictment  for  larceny,  the  thing  stolen  must 
be  charged  to  be  the  property  of  the  actual  owner ^  or  of  a  person 
having  a  special  property  as  bailee,  and  from  whose  possession  it 
was  stolen  (2  Arch.  C.  P.,  7th  ed.  257).  Gates  was  neither 
the  actual  owner  nor  the  bailee  of  the  property  stolen,  and  the 
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first  count  in  the  indictment  is  therefore  bad.  He  was  employed 
by  the  county  superintendent  of  the  poor  of  Cortland  county 
at  a  salary.  The  last-named  oflScer  is  clothed  by  statute  with  the 
power  "to  employ  suitable  persons  to  be  keepers  of  the  poor- 
houses"  (2  K.  S.,  5th  ed.  841,  §  34).  And  it  was  under  this 
power  that  Gates  was  employed.  The  superintendent  is,  by  the 
same  statute,  authorized  "  to  purchase  materials"  for  the  support 
of  the  paupers. 

It  is  true  that,  in  this  instance,  the  keeper  purchased  the  prop- 
erty stolen  with  his  own  money ;  but  it  was  an  advance  made 
for  the  superintendent,  and  he  was  by  him  subsequently,  and  be- 
fore the  larceny,  reimbui'sed. 

Neither  was  Gates  in  the  actual  possession  of  the  property  so 
as  to  have  a  special  property  therein.  The  character  of  his  pos- 
session depends  upon  the  tenure  by  which  he  held  the  property. 
If  he  were  the  mere  servant  of  the  actual  owner,  the  possession 
was  in  such  owner,  not  in  him.  If  he  were  the  servant,  then  the 
distinction  between  the  cha/rge  and  the  possession  of  the  property 
must  not  be  overlooked.  This  distinction,  though  in  ordinary 
language  lost  sight  of,  is  necessary  to  be  observed  in  dealing  with 
the  question  under  consideration. 

Whilst  no  man  is  so  high  as  to  be  above  the  reach  of  the  law, 
no  one  is  so  low  as  to  be  beneath  its  protection.  It  is  necessary, 
therefore,  that  we  should  observe  critical  distinctions  in  charging 
a  man  with  a  crime,  lest  his  life  or  liberty  be  twice  placed  in 
jeopardy.  And  such  a  case  might  arise  if  the  Defendant  were 
again  indicted  for  the  same  larceny,  alleging  the  property  to  be 
in  the  master.  Whilst,  therefore,  in  the  popular  use  of  the  terms, 
the  servant  is  said  to  be  in  possession  of  the  master's  property, 
yet,  in  contemplation  of  law,  he  has  the  charge  only.  In  this 
case.  Gates  cocdd  have  been  removed  at  the  mere  caprice  of  the 
superintendent,  and  his  possession  of  the  property  was  not  such 
that  he  could  have  maintained  a  civil  action  for  it  against  the 
thief.  Indeed,  if  he  had  taken  the  property  in  the  manner  and 
with  the  design  with  which  the  thief  did,  he  could  have  been 
convicted  of  a  larceny  ( Coats  v.  The  People,  4  Parker,  662 ). 
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Chitty  thus  states  the  rule :  "  It  is  a  clear  maxim  of  the  com- 
mon law,  that  where  one  has  only  the  bare  charge  or  custody  of 
the  goods  of  another,  the  legal  possession  remains  in  the  owner, 
and  the  party  may  be  guilty  of  trespass  and  larceny  in  fraudu- 
lently converting  the  same  to  his  own  use.  Thus,  a  butler  may 
commit  larceny  of  plate  in  his  custody,  or  a  shepherd  of  sheep. 
The  same  of  a  servant  intrusted  to  sell  goods  in  a  shop.  This 
rule  appears  to  hold  universally  in  the  case  of  servants,  whose 
possession  of  their  master's  goods,  by  their  delivery  or  permission, 
is  the  possession  of  the  master  himself  "  (vide  1  Denio,  123,  and 
cases  there  cited). 

Adopting  this  as  the  rule,  what  practical  distinction  can  be 
drawn  between  the  relations  which  the  butler,  the  shepherd,  and 
the  servant  intrusted  to  sell  goods,  bear  to  their  respective  mas- 
ters, and  that  which  Gates  bore  to  the  superintendent  who  em- 
ployed him  ?  The  position,  therefore,  that  as  a  mere  servant  the 
possession  of  Gates  was  sufficient  to  support  the  allegation  in  the 
indictment  cannot  be  maintained '(Dillenback  v.  Jerome,  7  Cow. 
294 ;  Commonwealth  v.  Morse,  14  Mass.  217). 

There  is  another  class  of  cases  involving  the  possession  of  prop- 
erty, much  relied  upon  on  the  argument,  which  it  is  necessary  to 
notice.  They  are  cases  where  the  question  arose  as  between  TThos- 
ter  and  servant^  where  the  servant  was  indicted  for  stealing  from 
the  master,  and  where  the  propei-ty  stolen,  though  received  by  the 
servant  for  the  master's  use,  had  never  actually  passed  from  the 
latter  to  the  former.  The  rule  in  such  a  case  is,  "  that  if  the  ser- 
vant have  done  no  act  to  determine  his  original,  lawful,  and  ex- 
clusive possession,  as  by  depositing  the  goods  in  his  master's  house, 
or  the  like,  although  to  many  purposes,  and  as  against  third  per- 
sons, this  is  in  law  a  receipt  of  the  goods  by  the  master,  yet  it 
has  been  ruled  otherwise  in  respect  of  the  servant  himself,  upon 
a  charge  of  larceny  at  common  law,  in  converting  such  goods  to 
his  own  use  "  (2  Euss.  on  Crimes,  401,  4th  ed. ;  2  East's  P.  C. 
568).    This  rule  has  no  application  to  the  case  under  consideration. 

In  the  second  count  the  property  was  alleged  to  be  in  the 
<50unty  of  Cortland,  and  it  is  argued  that  it  is  bad  for  that  reason. 
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It  is  claimed  that  the  property  was  vested  in  the  superintendent 
of  the  poor  as  a  body  corporate,  and  that,  even  if  it  were  the 
property  of  the  county,  such  property  should  have  been  alleged 
to  be  in  the  Board  of  Supervisors.  To  establish  this  latter  prop- 
osition, the  act  is  quoted  which  provides  that  "  all  acts  and  pro- 
ceedings by  or  against  a  county  in  its  corporate  capacity  shall  be 
in  the  name  of  the  Board  of  Supervisors  of  such  county  "  (1 R.  S., 
5th  ed.  846,  §  3).  Notwithstanding  this  statute,  the  Board  of 
Supervisors  as  such  possess  no  corporate  powers  (Brady  v.  The 
Supervisors  of  New  York,  2  Sand.  S.  0.  R.  460).  The  county  is 
made  a  corporation  by  statute  (1  R.  S.,  5th  ed.  846,  §  1 ;  Brady 
V.  Supervisors,  supra) ;  and  amongst  its  corporate  powers  is  the 
right  to  purchase  and  hold  such  personal  property  as  may  be 
necessary  to  execute  its  corporate  or  administrative  powers  (§  1, 
subd.  3).  The  statute  designating  the  name  in  which  legal  pro- 
ceedings by  and  against  the  county  should  be  conducted  was 
d^gned  to  simplify  and  lessen  the  expenses  of  litigation,  and  not 
to  change  the  title  of  the  corporation  or  the  name  in  which  the 
property  should  be  held. 

Instances  of  similar  legislation  are  not  wanting.  Actions  by 
and  against  banks,  formed  under  the  general  banking  law,  may 
be  by  or  against  the  president  thereof  (2  R.  S.,  5th  ed.  p.  560, 
§§  194,  195).  And  a  joint-stock  company  or  association  may  sue 
and  be  sued  in  the  name  of  its  president  or  treasurer  for  the  time 
being  (3  R.  S.,  5th  ed.  YY7). 

But  it  is  contended  that  the  title  to  the  property  stolen  was  vested 
in  the  superintendent  of  the  poor,  as  a  corporate  body,  he  having 
purchased  the  same  in  his  name  for  county  purposes,  and  that  it 
should  have  been  so  laid  in  the  indictment.  This  position  cannot 
be  maintained.  The  office  of  superintendent  of  the  poor,  although 
invested  with  corporate  powers,  is  a  mere  agency  of  the  county. 
The  person  who  fills  the  office  is  required  to  give  a  bond  to  the 
supervisors  for  the  faithful  discharge  of  his  duty,  and  is  authorized 
to  draw,  from  time  to  time,  on  the  county  treasurer,  for  all  neces- 
sary expenses  incurred  in  the  discharge  of  his  trust.  This  creates 
the  relation  of  principal  and  agent,  and  in  no  sense  can  the  prop- 
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erty  bought  by  this  officer  be  regarded  as  his.  Considering,  how- 
ever, the  nature  of  his  office,  he  might  be  regarded  as  having  a 
special  property  in  the  things  stolen,  so  as  to  have  made  it  proper 
to  allege  the  property  as  belonging  to  him ;  but,  at  all  events,  it 
was  the  property  of  the  county  of  Cortland,  and  it  was  proper  so 
to  charge  it. 

My  conclusion,  therefore,  is  that  the  second  count  of  the  indict- 
ment is  good,  and  that  the  judgment  should  be  reversed. 

Concurring:  Porter,  Wright,  Bookes,  Grover,  JJ.,  and  Da- 
vies,  Ch.J. 

Davies,  Ch.J. — The  Defendant  in  error  was  indicted  in  the 
Cortland  Sessions  for  grand  larceny,  in  stealing  from  the  county 
poor-house  a  quantity  of  hams,  which  had  been  procured  for  the 
support  of  the  poor  of  the  county. 

The  indictment  contained  two  counts.  The  first  count  alleged 
the  property  taken  to  be  that  of  Alonzo  W.  Gates,  who,  at  the 
time  of  the  larceny,  was  the  keeper  of  the  county  poor-house, 
and  had  the  custody  and  charge  of  the  property  there,  and  had,  in 
fact,  purchased  these  identical  hams  with  his  own  money,  by  the 
direction  of  the  superintendent  of  the  poor  of  the  county. 

Before  the  larceny  he  had  been  reimbursed  by  a  draft  on  the 
county  treasurer  of  that  county,  which  had  been  paid. 

The  second  count  of  the  indictment  alleged  the  hams  to  be  the 
property  of  tlie  county  of  Cortland. 

The  Defendant  was  found  guilty  as  charged  in  the  indictment, 
and  was  sentenced  to  imprisonment  in  the  State  prison  for  the 
term  of  five  years. 

Upon  a  writ  of  error  brought  to  the  Supreme  Court,  that 
Court  reversed  the  judgment  and  conviction,  and  ordered  the 
discharge  of  the  prisoner  upon  the  ground  that  the  property  taken 
was  that  of  Benjamin,  the  county  superintendent  of  the  poor,  and 
that  it  was  erroneous  to  charge  in  the  indictment  that  the  same 
was  the  property  of  Gates.  The  people  bring  their  writ  of  error 
to  this  Court. 

It  is  now  insisted  on  the  part  of  the  prisoner  that  the  possession 
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by  Gates  of  the  property  taken  was  not  of  such  a  character  as 
authorized  the  averment  in  the  indictment  that  it  was  the  property 
of  Gates.  It  is  undeniable  that  in  an  indictment  for  larceny  it  is 
essential  that  the  pleader  should  aver  the  title  or  ownei'ship  in 
the  property  stolen  to  be  in  the  true  owner,  if  known  ;  and  if 
not  known,  then  it  should  be  averred  that  the  owner  was  to 
the  jurors  unknown. 

This  is  a  general  rule  in  criminal  pleading,  and,  in  applying  it, 
it  has  been  held  that  the  owner  was  one  who  had  a  general  or 
special  property  in  the  thing  taken.  In  the  present  instance, 
Gates  had  purchased  the  property  taken  with  his  own  money, 
and  he  had,  at  the  time  of  the  theft,  as  keeper  of  the  county 
poor-house,  the  actual  possession  and  control  of  the  stolen  property. 
After  the  purchase  by  him,  and  before  the  larceny,  he  had  been 
reirabureed  the  amount  of  his  expenditure,  by  a  draft  on  the 
county  treasurer  of  the  county  of  Cortland,  and  on  payment  of 
which,  out  of  the  funds  of  the  county,  it  would  seem  to  be  clear 
that  the  hams  stolen  became  the  property  of  the  county  of  Cortland. 
I  cannot  find  any  warrant  for  saying  that  the  same  was  the  prop- 
erty of  Benjamin,  the  superintendent  of  the  poor  of  that  county  ; 
neither  can  I  assent  to  the  position  that  Gates,  the  keeper  of  the 
county  poor-house,  was  the  servant  of  Benjamin,  the  superintend- 
ent. If  a  servant  at  all,  he  surely  was  that  of  the  county,  whose 
agent  he  was,  and  the  circumstance  that  the  superintendent  was 
the  source  of  his  appointment  did  not  make  him  the  servant  of 
that  officer.  The  latter  was,  in  fact,  but  the  agent  or  servant  of 
the  county,  and  whatever  he  did  as  such  was  done  for  and  in 
behalf  of  the  county  of  Cortland.  As  well  might  it  be  said  that 
the  numerous  officers  throughout  the  State  authorized  to  be 
appointed  by  the  Governor,  by  his  appointment  of  them  become 
thereby  his  servants,  instead  of,  as  they  are  in  truth,  in  common 
with  the  Governor  himself,  the  agents  and  servants  of  the  people 
of  the  State. 

The  absolute  owner  of  the  property  stolen  must,  therefore,  be 
held  to  be  that  of  the  county  of  Cortland,  whose  money  was  taken 
and  applied  for  the  purchase  thereof.    The  question  then  arises 


Digitized  by  VjOOQ IC 


44  THE  PEOPLE  v.  BENNETT.  [Sept., 

Opinion  by  Dayies,  Oh. J. 

whether  the  averment  in  the  indictmentj  that  the  ownership  was 
in  Gates,  the  agent  or  servant  of  the  county,  who  had  the  actual 
possession  and  control  of  the  property  at  the  time  of  the  lai'- 
ceny,  was  not  itself  sufficient.  The  cases  abundantly  sustain 
the  position  that  an  averment  of  ownership  in  the  person  having 
the  actual  possession  and  control  of  the  thing  stolen,  at  the  time 
of  the  theft,  is  all  that  is  required. 

In  a  modem  case  in  England,  where  a  stage-coach  had  been 
robbed  of  a  box  containing  a  variety  of  articles,  it  became  mate- 
rial to  determine  whether  the  goods  so  stolen  could  be  laid  as  the 
property  of  the  coachman.  There  were  three  counts  in  the  in- 
dictment ;  but  one  of  them,  which  laid  the  property  in  the  coach 
proprietors,  failed,  on  account  of  a  variation  ;  another,  which  laid 
the  property  in  persons  unknown,  was  rejected  by  the  Court  as 
improper;  and  the  case,  therefore,  necessarily  proceeded  upon  the 
remaining  count,  which  laid  the  property  in  the  coachman. 

It  appeared  in  evidence  that  the  box  was  delivered  by  the  ser- 
vant of  a  tradesman  in  London  to  the  book-keeper  at  the  inn  from 
which  the  coach  set  off,  who  called  it  over  amongst  other  things  in 
the  way-bill,  and  he  delivered  it  to  a  porter,  who  put  it  into  the 
coach ;  and  that  the  coachman,  in  whom  the  property  was  laid, 
drove  the  coach  to  a  place  about  thirty-eight  miles  from  London, 
during  which  journey  the  box  was  stolen  from  the  coach  by  the 
prisoner.  It  also  appeared  that  the  proprietors  of  the  coach  never 
called  upon  the  coachman  to  make  good  for  any  loss,  except  when 
it  happened  by  his  neglect,  and  that  for  goods  stolen  privately  from 
the  coach  they  never  expected  any  compensation  from  the  driver. 
The  jury  having  found  the  prisoner  guilty,  the  case  was  stated  for 
the  consideration  of  the  judges,  and  after  it  had  been  ably  argued, 
and  much  considered,  a  majority  of  the  judges  were  of  opinion 
that  the  property  was  well  laid  to  be  in  the  driver.  Hotham,  B., 
who  delivered  the  opinion,  said  "  that  the  material  question  was 
whether  the  driver  had  the  possession  of  the  goods,  or  only  the 
bare  charge  of  them,  but  that  the  case  was  not  open  to  that  dis- 
tinction ;  for  although  as  against  his  employers,  the  masters  of  the 
coach,  the  mere  driver  can  only  have  the  bare  charge  of  the  prop- 
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erty  committed  to  him,  and  not  the  legal  possession  of  it,  which 
remains  in  the  coach-master,  yet,  as  against  all  the  rest  of  the 
world,  he  must  be  considered  to  have  such  a  special  property 
therein  as  will  support  a  Court  in  charging  them  as  his  goods ;  for 
he  had,  in  fact,  the  possession  and  control  of  them^  and  they  are 
intrusted  to  his  custody  and  disposal  during  the  journey.  .  . 
That  the  law,  therefore,  on  an  indictment  against  the  driver  of  a 
stage-coach,  or  on  the  prosecution  of  the  proprietors,  considers  the 
driver  to  have  the  bare  charge  of  the  goods  belonging  to  the  coach ; 
but,  on  a  charge  against  any  other  person  for  taking  them  tortious- 
ly  out  of  the  driver's  custody,  he  must  be  considered  as  the  pos- 
sessor, and  therefore  it  was  well  said  that  he  was  the  owner  "  (Rex 
».  Deakin  &  Smith,  O.  B.  1800 ;  2  Leach,  862,  876;  2  East's  Cr. 
L,  ch.  16,  §  90,  p.  653). 

In  the  case  of  Regina  v.  Rudick  (8  Car.  and  P.  237),  Busby  was 
the  servant  of  Webb,  and  was  sent  out  by  his  master  to  receive 
money  for  him  from  his  customers,  and  he  was  robbed  of  such 
money  before  it  reached  his  master,  on  his  way  home.  In  the  in- 
dictment the  property  was  laid  as  that  of  Webb ;  and  prisoner's 
counsel  contended  that  it  could  not  be  laid  as  the  property  of 
Webb,  as  it  had  never  reached  his  hands,  except  by  the  posses- 
sion of  his  servant. 

Mr.  Baron  Alderson  was  inclined  to  think  the  money  could  not 
be  laid  as  the  money  of  the  master,  but,  as  the  grand  jury  was  in 
session,  recommended  that  a  new  indictment  be  found,  which  was 
immediately  done,  which  laid  the  money,  in  one  count,  as  the 
property  of  Busby,  the  servant,  and  in  the  other  as  the  property 
of  Webb,  and  on  this  indictment  the  prisoner  was  convicted.  In 
Regina  i^.  Bird  (9  Car.  and  P.  44)  it  was  held  that  it  was  well  laid 
in  the  indictment  that  the  property  stolen  was  that  of  one  Miers, 
although  he  had  only  the  possession  of  it,  one  Keyzor  being  the 
actual  owner.  "  Whenever  a  person  has  a  special  property  in  a 
thing,  or  holds  it  in  trust  for  another,  the  property  may  be  laid  in 
either  (21  Maine,  586 ;  22  Maine,  171 ;  4  Car.  and  P.  391 ;  8  Texas, 
115)  ;  as  for  instance,  goods  left  at  an  inn  (2  East's  P.  C.  658),  or 
entrusted  to  one  for  safe-keeping  (1  Leach,  356 ;  Rex  v.  Statham, 
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ib.),  or  cloth  left  with  a  tailor,  or  linen  with  a  lanndi-ess" 
(Wharton's  Cr.  Law,  vol.  ii.,  §§  1824,  1830). 

In  Owen  v.  State  (6  Humph.  330),  a  horse  got  loose  from 
his  owner.  Booth,  and  was  taken  in  the  field  of  Edmondson,  and 
was  placed  in  his  stable,  from  whence  it  was  stolen. 

It  was  held  that  the  property  was  well  laid  in  Booth,  the  owner, 
and  also  in  Edmondson,  the  temporary  possessor ;  that  the  horse 
Was  in  the  constructive  possession  of  the  owner,  and  in  the  actual 
possession  of  Edmondson,  and  that  the  indictment  might  well 
allege  the  property  to  be  in  the  owner,  or  in  the  third  person  in 
whose  possession  it  was  at  the  time  of  the  larceny ;  and  it  was 
also  held  that  a  general  finding  of  the  jury,  on  both  counts 
of  the  indictment,  was  well  sustained  by  the  proof,  and  the  con- 
viction legal  and  regular. 

But  the  principle  of  these  cases  has  been  recognized  and 
affirmed  by  the  Courts  of  this  State. 

In  Ward  v.  The  People  (3  Hill,  395),  the  prisoner  was  indicted 
and  convicted  of  stealing  property  from  one  Flagg,  and  the 
indictment  averred  that  the  property  stolen  was  the  property  of 
Flagg.  It  in  truth  was  the  property  of  another,  and  Flagg  had 
himself  stolen  it  from  the  true  owner.  Flagg  was  asked  on  the 
trial  if  he  had  not  stolen  the  butter.  The  Court,  in  its  opinion, 
says  :  "  If  the  question  had  been  answered  in  the  affirmative  the 
fact  would  have  been  immaterial,  because  possession  of  property 
in  the  thief  is  sufficient  to  make  it  the  subject  of  larceny  ;  and 
the  title  may  be  laid  either  in  the  owner  or  in  the  thief."  This 
case  was  taken  to  the  Court  for  the  Correction  of  Errors,  and  the 
judgment  of  the  Supreme  Court  there  affirmed  (6  Hill,  144). 
Senator  Foster  read  an  opinion  combating  the  views  of  the 
Supreme  Court,  that  possession  of  the  thing  stolen  was  suffi- 
cient to  authorize  an  averment  of  ownership  in  the  poss^sor ; 
but  his  views  received  only  the  assent  of  five  senators,  who  voted 
for  reversal,  and  fourteen  members  of  the  Court  voted  for  the 
affirmance  of  the  judgment.  We  are  authorized,  therefore,  to 
assume  from  these  cases,  that  Gates  having  the  actual  possession 
of  the  goods  stolen,  it  was  well  laid  in  the  indictment  that  he  was 
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the  owner  thereof.  That  if  there  could  bo  any  doubt  on  that 
subject,  the  county  of  Cortland  must  be  considered  to  have  been 
the  true  owner  of  the  property ;  and  that  a  conviction  upon  an 
indictment  containing  two  counts,  one  of  which  laid  the  owner- 
ship in  the  actual  possessor  of  the  goods  stolen,  and  the  other  in 
the  true  owner,  is  good,  and  should  be  sustained. 

There  remains  to  be  considered  some  other  objections  urged  by 
the  prisoner's  counsel.  The  prisoner's  counsel  challenged  the 
array  of  jurors,  on  the  ground  that  the  property  stolen,  being 
alleged  in  the  second  count  to  be  that  of  the  county  of  Cortland, 
the  jurors,  being  inhabitants  of  said  county,  were  interested,  and 
therefore  disqualified  to  act  as  such.  This  challenge  assumes 
that  the  property  stolen  was  the  property  of  the  county  of 
Cortland.  This  assumption  we  deem  to  be  correct.  But  in 
our  judgment  this  fact  furnishes  no  ground  of  disqualification 
of  a  juror,  being  an  inhabitant  of  that  county,  to  sit  on  an 
indictment  of  the  thief.  Can  it  be  seriously  urged  that,  if  the 
State  Capitol  is  fired  by  an  incendiary,  that  all  the  inhabitants 
of  the  State  are  disqualified  to  sit  as  jurors  on  his  trial,  because 
the  building  destroyed  is  the  property  of  the  State,  and  all  the 
inhabitants  of  the  State  are  interested  in  the  property  of  the 
State?  The  statement  of  the  proposition  carries  with  it  its  own 
refutation.  The  Court  properly  overlooked  the  challenge.  We 
think  there  was  no  reason  for  quashing  the  indictment  upon 
the  ground  suggested. 

The  indictment  showed,  upon  its  face,  that  it  was  presented  in 
the  Court  of  Sessions  of  Cortland  county,  by  the  jurors  of  the 
People  of  the  State  of  New  York,  in  and  for  the  body  of  that 
county,  and  that  they  presented  the  same  upon  their  oath. 

We  think  this  indictment  is  in  the  usual  and  approved  form, 
and  contains  all  the  requirements  of  the  statute. 

It  is  also  claimed  that  the  Judge  erred  at  the  trial  in  refus- 
ing to  charge  the  jury,  in  the  language  of  Mr.  Justin,  that  "  in 
cases  of  felony  confessions  are  regarded  as  the  weakest  and  most 
suspicious  of  all  testimony ;  liable  to  be  obtained  by  artifice,  false 
hopes,  promises  of  favor,  or  menaces ;  seldom  remembered  accu- 
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rately,  or  reported  with  precision,  and  incapable  in  their  nature  of 
being  disproved  by  other  negative  evidence  "  (4  Black.  Com.  357). 

It  is  to  be  observed,  in  the  first  place,  that  Blackstone  nses  this 
language  in  connection  with  his  criticisms  upon  State  trials  for 
treason  in  England ;  and,  although  he  intends  his  observations  to 
have  a  general  application  to  all  cases  of  felony,  he  regarded  them 
as  primarily  to  be  considered  in  State  trials  for  treason.  But  the 
annotator,  upon  this  text  of  Blackstone,  thus  remarks,  in  a  note : 
"  It  seems  to  be  now  clearly  established  that  a  free  and  voluntary 
confession  by  a  person  accused  of  an  offence,  whether  made  be- 
fore his  apprehension  or  after,  whether  on  a  judicial  examination 
or  after  commitment,  whether  reduced  to  writing  or  not — in  short, 
that  any  voluntary  confession,  made  by  a  prisoner  to  any  person, 
at  any  time  or  place,  is  strong  evidence  against  him ;  and,  if  sat- 
isfactorily proved,  sufficient  to  convict  without  any  corroborating 
circumstances.  But  the  confession  must  be  vohmtary,  not  ob- 
tained by  improper  influence,  nor  drawn  from  the  prisoner  by 
means  of  a  threat  or  promise ;  for,  however  slight  tlie  promise  or 
threat  may  have  been,  a  confession  so  obtained  cannot  be  received 
in  evidence,  on  account  of  the  uncertainty  and  doubt  whether 
it  was  not  made  rather  from  a  motive  of  feai*  or  of  interest  tlian 
from  a  sense  of  guilt"  (citing  Phil.  Ev.  86). 

Such  undoubtedly  is  the  rule,  as  enunciated  by  the  most  au- 
thoritative text-writers.  Burrill  on  Circumstantial  Evidence, 
says :  "  Confessions  of  this  kind,  when  deliberately  and  volunta- 
rily made,  are  jointly  regarded  as  constituting  the  highest  and 
most  satisfactory  species  of  evidence  that  can  be  presented  before 
a  tribunal "  (citing  numerous  authorities).  Greenl.  upon  Evidence 
(vol.  i.,  §  214),  while  sanctioning  this  doctrine,  very  properly 
observes  that ''  the  evidence  of  verbal  confessions  of  guilt  is  to  be 
received  with  great  caution."  And  he  adds,  in  §  215 :  "  Sub- 
ject to  these  cautions,  in  receiving  and  weighing  them,  it  is  gen- 
erally agreed  that  deliberate  confessions  of  guilt  are  among  the 
most  effectual  proofs  in  the  law.  The  degree  of  credit  due  to 
them  is  to  be  estimated  by  the  jury,  under  the  circumstances  of 
each   case."      In   Coon  v.   The  State  (13   S.  M.  &  M.   246; 
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McCann  v.  The  State,  ib.  471 ),  the  learned  author  says :  "  A  free 
and  voluntary  confession  of  guilt  made  by  a  prisoner,  whether  in 
the  course  of  conversation  with  private  individuals,  or  under  ex- 
amination before  a  magistrate,  is  admissible  in  evidence  as  the 
highest  and  most  satisfactory  proof,  because  it  is  fairly  presumed 
that  no  man  would  make  such  a  confession  against  himself  if  the 
facts  confessed  were  not  true."  He  adds  in  a  note :  "  Mr.  J.  Black- 
stone  and  Mr.  J.  Foster  entertained  a  different  opinion ; "  and 
then  quotes  from  4  Black.  357,  and  from  Mr.  J.  Foster,  and 
further  says :  "  And  the  highest  authorities  have  now  established 
that  a  confession,  if  duly  made  and  satisfactorily  proved,  is  suffi- 
cient alone  to  warrant  a  conviction,  without  any  corroborating 
evidence  aliunde,"  citing  numerous  authorities  (2  Russ.  on 
Cr.,  p.  824). 

The  Court  committed  no  error,  therefore,  in  refusing  to  charge 
the  jury  in  the  language  requested. 

In  view  of  these  considerations,  the  judgment  of  the  Supreme 
Court  should  be  revereed,  and  the  judgment  of  the  Court  of 
Sessions  of  Cortland  county  be  affirmed ;  and  the  recordis  re- 
mitted to  the  Supreme  Court  to  proceed  therein  according  to  law. 

Eeversed. 

JOEL  TIFFANY, 
4  State  Eeporter. 
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JAMES  B.  CLEMENS  v.  JAMES  CLEMENS,  Jr. 

Partition — Jurisdiction — Chancery  Practice — Pes  adjudicata — Statute  of  Uses 
and  Trusts — Motion  to  compd  Purchaser  to  take  title, 

A  judgment  in  partition  is  binding  upon  the  parties,  if  the  Court  had  juris- 
diction of  them,  and  of  the  subject-matter  of  the  action. 

The  Supreme  Court  is  one  of  general  jurisdiction  in  law  and  equity,  and  has 
jurisdiction  of  all  actions  for  partition,  and  it  is  its  proper  province  to  decide 
whether  a  partition  or  sale  of  the  property  is  most  advantageous,  &c. 

Where,  in  such  action  for  partition,  all  persons  interested  were  made  parties, 
and  the  Court  adjudged  that  partition  should  be  made  by  a  sale  of  the  property, 
and  in  pursuance  of  such  order  the  property  has  been  sold,  no  party  to  tlie 
action  can  object  to  the  title  of  the  purchaser  under  such  proceedings,  so  long 
as  the  judgment  of  the  Court  remains  in  force. 

Appeal  by  Isaac  P.  Martin,  a  purchaser  of  a  portion  of  the 
premises  sold  by  virtue  of  the  judgment  in  this  action,  from  an 
order  made  at  Special  Term,  and  affirmed  at  General  Teiin,  di- 
recting him  to  complete  his  purchase. 

A^ig.  F,  Smith  for  Appellant. 
M.  S,  Bidwell  for  Respondent. 

Davies,  Ch.J. — John  Mullanphy  resided  at  St.  Louis,  in  the 
State  of  Missouri,  and  made  and  published  there  his  last  will,  dated 
February  27,  1830,  to  which  were  added  three  codicils,  the  last 
being  dated  November  23,  1831.  The  said  John  Mullanphy  died 
at  St  Louis,  August  29,  1833,  seized  of  certain  real  estate  located 
in  the  city  of  New  York.  He  left  him  surviving  Elizabeth  Mul- 
lanphy, his  widow,  and  a  son,  Bryan  Mullanphy,  and  six  daughters, 
namely,  Octavia,  then  the  wife  of  Dennis  Delaney ;  Eliza,  wife 
of  James  Clemens,  Jr. ;  Jane,  wife  of  Charles  Chambers  ;  Cath- 
arine, wife  of  Richard  Graham  ;  Ann  Biddle,  widow  of  Thomas 
Biddle ;  Mary,  afterward  the  wife  of  Gen.  William  S.  Harney. 

On  the  7th  day  of  August,  1840,  a  bill  was  filed  in  the  Court 
of  Chancery  of  the  State  of  New  York,  for  the  partition  or  sale  of 
certain  lands  whereof  the  said  John  Mullanphy  died  seized,  in- 
cluding the  lands  purcliased  by  the  Appellant,  at  the  sale  here- 
after mentioned;   and  in  said  bill  Elizabeth  Mullanphy,  Bryan 
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Mullanpliy,  Dennis  Delaney  and  Octavia  his  wife,  and  James 
Clemens,  Jr.,  and  Eliza  his  wife,  were  the  complainants,  and 
Charles  Chambers  and  Jane  his  wife,  Richard  Graham  and 
Catharine  his  wife,  Ann  Biddle,  William  S.  Harney  and  Mary 
his  wife,  John  O.  Fallon,  one  of  the  executors  named  in  the  will 
of  said  John  Mullanphy  (Thomas  Biddle,  one  of  the  other  execu- 
toi's,  having  died  before  the  said  testator,  and  George  Collier,  the 
other  and  third  executor,  having  renounced  the  said  executorship 
and  declined  to  act  as  such  or  as  trustee  under  said  will),  and  Ellen 
Chambers,  John  Chambers,  Owen  Chambers,  Margaret  Chambers, 
Jane  Chambei*s,  Jr.,  Eliza  Chambers,  Ann  Chambers,  Mary  Cham- 
ber, Thomas  Chambers,  and  Bartholomew  Chambers,  all  children 
of  the  said  Jane  Chambers,  were  the  Defendants. 

The  said  bill  was  verified,  July  10,  1840,  and  contained  the 
following  among  other  averments,  in  substance  :  That  the  com- 
plainant Elizabeth  Mullanphy  was  the  widow,  and  the  com- 
plainants Octavia  Delaney  and  Eliza  Clemens  were  two  of  the 
daughters,  and  the  complainant  Bryan  Mullanphy  was  the  son 
of  John  Mullanphy,  late  of  St.  Louis,  Missouri,  deceased. 

That  the  said  John  Mullanphy  died  at  St.  Louis,  August  29, 
1833,  seized  of  certain  lands  in  the  city  of  New  York,  whereof 
partition  or  sale  was  sought  by  said  bill  of  complaint. 

That  the  said  Jolm  Mullanphy  left  him  surviving  four  other 
daughters,  namely,  the  Defendants,  Jane  Chambers,  Catharine 
Graham,  Ann  Biddle,  and  Mary  Mullanphy,  afterwaixl  Mary 
Harney,  which  said  six  daughters  and  sons  were,  at  the  time  of  the 
death  of  said  Jolm  Mullanphy,  and  still  were,  his  sole  heirs-at-lam^ 
and  as  such  were  severally  seized  of  the  said  lands,  as  tenants  in 
common,  each  to  one  undivided  seventh  of  said  lands,  but  sub- 
ject to  the  right  of  dower  of  the  complainant  Elizabeth  Mul- 
lanphy. It  also  stated,  "  that  upon  the  death  of  the  said  John 
Mullanphy,  certain  paper  writings  were  produced,  which  were  al- 
leged to  be  his  last  will  and  testament,  and  three  several  codicils 
thereto ;  which  papers,  so  far  as  they  purported  to  be  the  last  will  and 
testament  of  the  said  John  Mullanphy,  and  the  two  first  codicils 
thereto,  shortly  thereafter  were  lost,  mislaid,  or  destroyed,  and  have 
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never  since  been  produced  or  found,  all  of  which  bore  date  and 
purported  to  have  been  executed  since  the  first  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty, 
and  that,  thereupon,  an  attempt  was  made  before  the  County 
Court  of  the  county  of  St.  Louis,  in  the  State  of  Missouri,  to  es- 
tablish the  said  alleged  will  and  the  said  alleged  two  first  codicils 
thereto,  by  the  draft,  or  a  certain  alleged  copy  thereof  previously 
taken,  which  was  followed  by  a  long  and  contested  controversy  in 
that  Court,  which  finally  decided  to  reject  the  said  papers,  and  pro- 
nounced in  favor  of  an  intestacy ;  from  which  decision  an  appeal 
was  taken,  first  to  the  Circuit,  and  afterward  to  the.  Supremo 
Court  of  the  State  of  Missouri,  by  which  latter  tribunal  the  said 
decision  of  the  said  County  Court  was  reversed,  and  the  said 
papers  admitted  to  probate  as  and  for,  or  as  evidence  of,  the  last 
will,  testament,  and  two  first  codicils,  of  the  said  John  MuUan- 
phy,  deceased." 

That  said  paper  writings  so  admitted  to  probate  in  the  State  of 
Missouri  were  not,  by  virtue  of  the  proofs  there  taken,  and  of  the 
final  decision  there  had,  to  be  regarded  as  proved  within  and 
according  to  the  laws  of  the  State  of  New  York,  so  as  to  disin- 
herit the  right  heirs-at-law  of  the  said  John  Mullanphy,  or  to  bar 
their  claims  as  such  heire  to  their  shares  in  the  said  lands ;  and,  if 
the  same  be  set  up  for  that  purpose,  the  same  ought  to  be  first 
duly  proved,  and  established  according  to  the  laws  and  usages  of 
the  State  of  New  York.  That  the  complainants  were  advised 
and  believe  that,  even  should  the  said  paper  writings  be  admitted 
to  probate  in  this  State,  the  same  contain  divers  bequests,  devises, 
directions,  and  provisions  contrary  to  the  laws  of  New  York, 
which,  or  some  of  which,  under  the  said  alleged  will  and  codicils 
are  void.  That  the  complainants  did  not  admit  that  the  said 
paper  writings  were  legal  or  competent  evidence  of  the  last  will 
and  testament  and  two  first  codicils  of  the  said  John  Mullanphy, 
deceased,  or  that  they  were  rightfully  and  properly  admitted  to 
probate  in  Missouri.  That  the  Defendant,  John  O.  Fallon,  alone 
qualified  as  the  executor  of  the  said  alleged  will,  but  that  he 
expressly  refused  and  still  refuses  to  assume  upon  himself  the  trusts 
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therein  contained,  or  any  of  them  ;  and  that  George  Collier,  therein 
named  as  the  other  executor,  expressly  renounced  and  refused  to 
qualify  or  act  either  as  an  executor  or  trustee  under  the  said  alleged 
will ;  and  that  the  said  alleged  trusts  were  without  any  trustee,  and 
that  the  title  to  the  said  trust  estate,  so  far  as  it  consisted  of  real 
estate,  had  devolved  upon  and  vested  in  the  heirs-at-law  of  the 
said  John  Mullanphy. 

That  the  Defendants  Charles  Chambers  and  Jane  his  wife 
had,  at  the  time  of  the  death  of  the  said  John  Mullanphy,  eight 
children  living :  that  is  to  say,  Ellen  Chambers,  John  Chambers, 
Owen  Chambers,  Margaret  Chambers,  Jane  Chambers  (junior), 
Eliza  Chambers,  Ann  Chambers,  and  Mary  Chambers ;  and  that, 
since  the  death  of  the  said  John  Mullanphy,  tlie  said  Charles 
Chambers  and  Jane  his  wife  had  two  other  children,  that  is  to 
say,  Thomas  Chambers  and  Bartholomew  Chambers  ;  all  of  which 
ten  children  were  living,  unmarried,  and  all  of  whom  were  infants, 
excepting  Ellen  Chambers,  who  was  of  full  age. 

The  following  proceedings  were  had  in  said  Chancery  suit : 

On  the  25th  day  of  August,  1840,  an  order  was  made  and  en- 
tered in  said  suit  that  all  the  Defendants  therein  severally  appear 
and  answer  the  said  bill  by  the  26th  day  of  December  then  next 
ensuing,  or  that  the  said  bill  be  taken  as  confessed  by  them  ; 
and  that  within  twenty  days  from  the  date  of  the  said  order  the 
complainants  cause  a  copy  thereof  to  be  published  for  three 
months,  at  least  once  in  each  week,  successively,  in  the  State 
paper,  and  in  the  New  York  Commercial  Advertiser,  a  paper 
printed  in  the  city  and  county  of  New  York,  in  which  such  prem- 
ises are  situated,  and  which  order  contains  a  description  of  the 
premises  affected  by  said  suit. 

The  said  order  was  published  accordingly.  On  the  30th  day 
of  December,  1840,  an  order  was  made  and  entered  in  said  suit  by 
which  the  said  bill  was  taken  as  confessed  by  all  the  Defendants. 

On  the  31st  day  of  December,  1840,  an  order  was  made  and 
entered  in  the  said  suit,  referring  it  to  David  Codwise,  Esq.,  one 
of  the  masters  in  Chancery,  to  take  proof  of  the  complainant's 
title  and  interest  in  the  said  premises,  and  of  the  several  matters 
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set  forth  in  tlie  said  bill,  and  to  ascertain  and  report  tlie  rights 
and  interests  of  the  several  parties  in  the  said  premises. 

By  his  report,  dated  the  17th  day  of  April,  1841,  the  said 
master  reported  that  the  matters  set  forth  in  the  said  bill  were 
found  by  him  to  be  substantially  true,  as  set  forth  in  the  said 
bill,  and  that  the  said  seven  children  of  John  Mullanphy,  de- 
ceased, were  each  seized  of  one  undivided  seventh  part  of  the 
said  premises,  subject  to  the  dower-right  therein  of  the  Com- 
plainant Elizabeth  Mullanphy. 

On  the  29th  day  of  April,  1841,  a  decree  was  made  and  entered 
in  the  said  suit  by  which  it  was  ordered,  adjudged,  declared, 
determined,  and  decreed,  in  substance,  that  the  said  report  be, 
and  the  same  was,  thereby  ratified,  approved,  and  confirmed.  It 
was  also  decreed  that  the  seven  children  of  John  Mullanphy, 
deceased,  above  named,  were  each  seized  and  entitled  to  the  one 
equal  undivided  seventh  part  of  the  said  lands,  described  in  the 
said  bill,  with  the  appurtenances,  subject  to  the  dower  and  rights 
therein  of  the  Complainant,  Elizabeth  Mullanphy.  That  the 
Defendants,  John  O.  Fallon,  Ellen  Chambers,  John  Chambers, 
Owen  Chambers,  Margaret  Chambers,  Jane  Chambers,  Jr.,  Eliza 
Chambers,  Ann  Cliambers,  Mary  Chambers,  Thomas  Chambers, 
and  Bartholomew  Chambere,  were  not,  nor  were  any  or  either  of 
them  seized  of  or  entitled  to  any  share  or  interest  in  the  said  lands, 
or  any  part  thereof,  as  tenants  in  common  or  otherwise. 

That  the  said  lands  described  in  the  said  bill  should  be  sold  at 
public  auction,  and  that  the  proceeds  thereof  be  divided  among 
the  several  parties  entitled  thereto,  according  to  the  provisions  of 
the  said  decree. 

Afterward,  and  on  the  11th  day  of  June,  1847,  a  bill  of  revivor 
and  supplement  was  filed  in  said  suit,  in  which  bill  (which  was 
verified  on  the  26th  day  of  May,  1847)  James  Clemens,  Jr.,  and 
Eliza  his  wife,  were  the  complainants,  and  Bryan  Mullanphy, 
Octavia  Delaney,  Charles  Chambers  and  Jane  his  wife,  Richard 
Graham  and  Catharine  his  wife,  William  S.  Harney  and  Mary 
his  wife,  Louis  6.  Picot,  Ann  B.  Harney,  Eliza  Harney,  and 
John  Harney,  infant  childi-en  of  Mary  Harney,  were  Defendants. 
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The  said  bill  of  revivor  contained  the  following  among  other 
averments,  in  substance :  That  since  the  said  decree  was  obtained, 
the  said  Elizabetli  MuUanphy  and  Dennis  Delaney,  two  of  the 
complainants  named  in  the  said  original  bill,  and  Ann  Biddle, 
one  of  the  Defendants  named  therein,  had  died,  and  that  in  con- 
sequence thereof  the  said  decree  and  all  the  other  proceedings 
had  upon  the  said  original  bill  had  become  and  were  abated. 

That  the  dower-estate  in  the  said  lands. of  the  said  Elizabeth 
Mullanphy  had  terminated  by  her  death.  That  by  the  death  of 
the  said  Dennis  Delaney  the  title  to  one-seventli  of  the  said  lands 
had  become  vested  exclusively  in  his  widow,  the  said  Octavia 
Delaney.  That  the  said  Ann  Biddle  left  a  last  will  and  testa- 
ment, dated  January  2, 1845,  which  will  was,  on  the  14:th  day  of 
January,  1846,  duly  admitted  to  probate  by  and  before  the  Pro- 
bate Court  of  St.  Louis,  Missouri,  and  that  the  same  corresponded 
and  conformed  to  the  statute  laws  of  New  York  as  to  the  man- 
ner of  its  execution  and  publication ;  and  that  in  and  by  the  said 
will  the  said  Ann  Biddle  devised  all  her  right,  title,  and  interest 
in  the  said  lands  to  the  Defendant,  Louis  G.  Picot,  in  trust,  to 
have  and  to  hold  the  same  to  the  use  of  the  Defendant  Mary 
Harney,  during  her  natural  life,  and  after  her  death  to  the  use 
of  all  and  every  the  child  or  children  of  the  said  Mary  Ilai'ney  then 
hving,  and  of  the  issue  of  all  and  every  of  such  child  or  children 
that  might  have  died,  and  of  the  heirs  and  assigns  of  such  child 
or  children  and  issue  forever. 

That  the  said  Mary  Harney  had,  at  the  time  of  the  death  of 
the  said  Ann  Biddle,  and  at  the  time  of  the  verification  of  said 
bill  of  revivor,  three  children — that  is  to  say,  the  Defendants, 
Ann  B.  Harney,  Eliza  Harney,  and  John  Harney,  who  consti- 
tuted her  only  issue  then  living,  each  of  whom  was  a  minor. 
On  the  26th  day  of  May,  1848,  an  order  was  made  and  entered 
in  said  suit  appointing  the  clerk  of  the  city  and  county  of  New 
York  guardian  ad  litem  of  the  infant  Defendants,  Ann  B. 
Harney,  Eliza  Harney,  and  John  Harney. 

Pending  the  proceedings  on  the  said  bill  of  revivor,  the  De- 
fendant Octavia  Delaney  intennarried  with  Henry  Boyce,  and 
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on  the  22d  day  of  October,  1849,  an  order  was  made  and  entered 
in  said  suit,  that  the  same  stand  and  proceed  against  the  said  Boyce 
and  wife,  and  that  the  Plaintiffs  amend  their  proceedings  by 
adding  the  names  of  the  said  Henry  Boyce  and  Octavia  his 
wife. 

On  the  4th  day  of  May,  1850,  an  order  was  made  and  entered 
in  the  said  suit,  referring  it  to  Aaron  Vanderpool,  Esq.,  to  take 
proof  of  the  several  matters  set  forth  in  the  said  bill  of  revivor ; 
and  by  his  report,  dated  January,  1851,  the  said  referee  reported 
that  the  said  several  matters  were  true  as  therein  stated. 

On  the  Ist  day  of  April,  1851,  a  decree  was  made  and  entered 
in  said  suit,  by  which  it  was  ordered,  adjudged,  and  decreed  that 
the  said  report  stand  confirmed,  that  a  portion  of  the  said  premises 
be  sold,  and  that  a  portion  thereof,  including  the  lands  affected 
by  this  proceeding,  be  partitioned  among  the  heirs  of  the  said 
John  Mullanphy.  By  an  order  made  and  entered  on  the  16th 
day  of  August,  1851,  Aaron  Vanderpool,  Daniel  P.  Ingraham, 
and  John  Cochrane,  Esqs.,  were  appointed  commissioners  to 
make  partition  of  said  lands. 

By  the  report  of  the  said  commissioners,  dated  the  22d  day  of 
November,  1851,  it  appears  that  the  said  commissioners  made 
actual  partition  of  the  said  premises  among  the  several  heirs  of 
the  said  John  Mullanphy,  as  adjudicated  by  the  said  Court  to  be 
entitled  thereto,  according  to  their  respective  estates,  rights,  and 
interests  therein,  as  claimed  in  said  suit,  and  in  the  said  proceed- 
ings upon  said  bill  of  revivor ;  and  said  commissioners  partitioned 
to  and  set  apart  in  severalty  to  the  said  Plaintiffs,  James  Clemens, 
Jr.,  and  Eliza  his  wife  (in  the  right  of  the  said  Eliza)  a  certain 
portion  of  the  said  premises,  which  portion  included  the  premises 
affected  by  and  in  question  in  the  present  proceedings. 

On  the  day  of  November,  1851,  a  judgment  was  made 

and  entered  in  said  action,  by  which  it  was  ordered,  adjudged,  and 
decreed,  among  other  things,  in  substance : 

That  the  said  report  of  the  said  commissioners  in  partition, 
and  all  things  therein  contained,  should  be  ratified  and  confirmed ; 
and  the  said  partition  so  made  by  the  said  commissioners  should 
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be  final  and  absolute  as  to  all  and  singular  the  parties  to  said  suit, 
and  to  those  claiming,  or  to  claim  from,  through,  or  under  them, 
subsequent  to  the  commencement  thei'eof ;  and  that  each  of  the 
parties  to  said  suit,  to  whom  shares  or  portions  of  said  premises 
had  been  by  said  commissioners  set  apart  in  severalty,  should 
have,  hold,  and  possess  such  shares  or  portions  free,  clear,  and 
discharged  from  all  claim,  right,  estate,  or  interest  therein  from 
any  other  or  others  of  such  parties. 

The  said  Bryan  Mullanphy,  one  of  the  complainants  therein, 
died  on  the  15th  day  of  June,  1851,  after  the  entry  of  the  inter- 
locutory judgment  or  decree  in  said  suit  settling  and  determining 
the  interests  of  the  seven  children  of  the  said  John  Mullanphy, 
deceased,  of,  in,  and  to  said  premises,  to  be  that  each  of  them  was 
entitled  to  an  undivided  seventh  part  therein,  and,  as  we  may 
infer  from  the  paper  used  on  this  motion,  unmarried  and  without 
issue.  He  left  a  last  will  and  testament,  and  codicil  thereto, 
executed  by  him  in  1849  and  1850,  he  then  residing  at  St.  Louis, 
Missouri.  The  said  instruments  were  duly  proved  and  admitted 
to  probate  in  St.  Louis,  as  and  for  the  last  will  and  testament,  and 
codicil  thereto,  of  said  Bryan  Mullanphy,  deceased.  The  said 
will  and  codicil  were  duly  executed  and  published  in  the  said 
State  of  Missouri,  in"  accordance  with  the  laws  of  that  State  and 
those  of  the  State  of  New  York.  By  said  will  the  said  Bryan 
Mullanphy  did  declare  as  follows :  "  One  equal  undivided  third 
of  all  my  property,  real  and  personal  and  mixed,  I  leave  to  the 
city  of  St.  Louis,  in  the  State  of  Missouri,  in  trust,  to  be  and 
constitute  a  fund  to  furnish  relief  to  all  poor  emigrants  and  trav- 
ellers coming  to  St.  Louis,  on  their  way  bond  fide  to  settle  in  the 
West."  This  is  the  only  disposition  of  any  property  made  by  the 
will,  and  the  codicil  contains  only  a  legacy  of  one  thousand  dol- 
lars. 

This  action  was  commenced  on  the  29th  day  of  October,  1863, 
for  a  partition  of  the  lands  set  off  and  partitioned  to  James  Clem- 
ens, Jr.,  and  Eliza  his  wife,  in  the  suit  commenced  in  the  Court 
of  Chancery,  on  the  7th  day  of  August,  1840,  and  which  were 
partitioned  and  set  off  to  the  said  James  Clemens,  Jr.,  and  his 
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wife  Eliza,  in  the  right  of  said  Eliza.  The  said  Eliza  having  in 
the  meanwhile  died  intestate,  and  leaving  her  surviving  her  said 
husband,  James  Clemens,  Jr.,  and  three  sons,  namely,  James 
B.  Clemens,  Bryan  M.  Clemens,  and  Jeremiah  M.  Clemens,  and 
two  daughters,  namely,  Helen  J.  Clemens,  and  Alice  B.  Clemens, 
her  sole  heirs-at-law,  this  action  was  instituted  by  the  said  James 
B.  Clemens,  as  Plaintiff,  making  all  other  pereons  interested  in  the 
real  estate  of  said  Eliza  Clemens,  deceased,  parties  Defendant 
thereto.  On  the  6th  day  of  June,  1864,  a  judgment  was  duly 
entered  in  said  action,  wherein  and  whereby  it  was  ordered,  ad- 
judged, and  decreed,  that  the  premises  described  in  the  complaint 
therein  should  be  sold  by  or  under  the  direction  of  the  referee 
therein  named,  and  on  the  4th  day  of  April,  1865,  that  said 
premises  were  sold,  and  Isaac  P.  Martin,  the  Appellant  herein, 
became  the  purchaser  of  nine  lots,  at  such  sale,  for  the  aggregate 
sum  of  $27,150,  he  being  the  highest  bidder  therefor.  The  said 
purchaser  signed  the  usual  terms  of  sale,  whereby  he  agreed  to 
pay  said  sum  for  said  lots,  and  take  and  accept  the  referee's  deed 
therefor. 

The  said  purchaser  subsequently  refused  to  complete  said  sale, 
alleging  and  claiming  that  said  referee's  deed  would  not  convey  to 
him  a  good  and  perfect  title  to  the  said  premises  so  purchased  by 
him.  The  Supreme  Court  at  Special  Term  made  an  order  com- 
pelling and  directing  said  purchaser  to  complete  his  title,  and  on 
appeal  the  said  order  was  affirmed  by  the  General  Term,  and  the 
purchaser  now  appeals  to  this  Court. 

The  question  which  lies  at  the  foundation  of  the  title  to  the 
premises  which  the  Appellant  purchased  at  the  sale,  pursuant  to 
the  judgment  in  this  action,  is,  did  John  MuUanphy  die  intestate 
as  to  the  real  estate  possessed  by  him,  situated  within  this  State  ? 
If  he  thus  died  intestate,  so  that  such  real  estate  descended  to  his 
heirs-at-law,  it  will  not  be  difficult  to  demonstrate  that  the  refer- 
ee's deed  will  convey  a  good  title  to  the  premises  purchased  by 
the  Appellant. 

It  certainly  cannot  be  of  any  moment  how  the  fact  of  intestacy 
may  be  established.     Whatever  road  we  take  to  arrive  at  that 
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result,  the  effect  is  the  same,  and  the  consequence  produced  is 
identical.  The  fects  disclosed  in  the  motion  papei's  show  that 
there  are  three  modes  or  processes  by  and  through  which  tliat 
result  may  be  reached. 

1.  By  an  adjudication  of  a  competent  Court  having  jurisdic- 
tion of  the  subject-matter  and  the  parties,  adjusting  and  set- 
tling tlie  same. 

2.  By  the  circumstance  that  if  a  will  has  been  made  and 
executed  according  to  the  laws  of  this  State,  and  the  same  has 
been  lost  or  destroyed,  that  it  cannot  now  be  established  as  a  lost 
or  destroyed  will. 

3.  If  it  should  appear  that  the  will,  a  copy  whereof  is  set  out 
in  the  papers,  was  made  and  executed  according  to  the  laws  of 
this  State,  and  could  be  established  as  a  lost  or  destroyed  will — 
then,  if  its  provisions  are  such  as  to  make  it  void  according  to  the 
laws  of  this  State,  it  could  not  be  interposed  to  change  the  de- 
scent as  in  case  of  intestacy. 

Without  expressing  any  opinion  upon  the  second  and  third  prop- 
ositions above  mentioned,  it  appears  only  necessary,  to  a  proper 
disposition  of  this  motion,  to  consider  the  first. 

We  have  seen  that  a  suit  was  instituted  in  the  Court  of  Chan- 
cery in  this  State,  on  the  7th  of  August,  1840,  in  which  all 
the  children  and  heirs-at-law  of  the  said  John  Mullanphy  were 
made  parties,  either  as  Complainants  or  Defendants.  In  addi- 
tion, the  children  of  Mrs.  Chambers,  one  of  the  daughters  of  John 
Mullanphy,  were  also  made  parties  Defendants  ;  and  also  in 
addition,  John  O.  Fallon,  the  sole  surviving  executor  named  in 
the  alleged  will  of  the  said  John  Mullanphy.  The  complaint 
therein  alleged,  in  substance,  that  the  said  John  Mullanphy,  as 
to  the  real  estate  whereof  he  died  seized,  situated  within  the 
State  of  ^ew  York,  had  died  intestate,  and  that  the  same,  upon 
his  death,  descended  to  his  said  son  Bryan,  and  to  his  daugh- 
ters named,  parties  to  said  suit ;  that  they  were  his  sole  heii's- 
at-law,  and  as  such  were  severally  seized  of  the  said  land  as 
tenants  in  common,  each  to  one  undivided  seventh  of  the  said 
lands. 
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Now,  all  the  parties  interested  in  that  question  were  before 
the  Court,  or  brought  before  it  during  the  progress  of  the  action, 
and  before  final  judgment. 

1.  There  were  present  in  Court  the  son  and  the  six  daughters 
of  John  Mullanphy,  and  the  husbands  of  such  of  the  daughters 
as  were  married. 

2.  The  ten  children  of  Mrs.  Chambers  were  also  made  parties 
Defendants.  It  is  claimed,  on  the  part  of  the  Appellant,  that  nine 
of  these  children  being  infants,  the  Court  acquired  no  jurisdiction 
over  them,  as  no  guardian  ad  litem  was  appointed  to  appear  for 
them,  to  protect  their  interests.  The  second  section  of  the  act 
of  April  21st,  1831  (Laws  of  1831,  chap.  200),  which  was  in 
force  when  the  partition  suit  was  commenced  in  August,  1840, 
authorized  the  Court  of  Chancery,  on  the  publication  of  an  order 
requiring  non-resident  Defendants,  whether  minors  or  of  full  age, 
to  appear  and  answer  in  a  partition  suit,  to  make  a  decree  or 
order  for  taking  the  bill  of  complaint  as  confessed  against  all  said 
non-resident  Defendants.  It  has  been  supposed  that  the  act  of 
April  25, 1833  (Laws  of  1833,  chap.  227),  repealed  the  act  of  1831, 
and  this  seems  to  have  been  the  opinion  of  the  Chancellor  in 
Minor  v.  Betts  (7  Paige,  596).  A  careful  reading  of  this  act 
shows  that  its  object  was  to  authorize  the  Chancellor  to  appoint 
an  officer  of  the  Court  guardian  ad  litem  for  minors  in  a  partition 
suit,  for  whom  no  suitable  or  disinterested  person  shall  volun- 
tarily signify  his  consent  in  writing  to  act  as  such  guardian.  It 
does  not,  in  terms,  repeal  the  act  of  1831,  and,  as  it  does  not  con- 
flict with  the  provisions  of  the  latter  act,  both  may  be  assumed 
to  stand,  and  botli  are  published  by  the  learned  author  of  the 
Statutes  at  Large,  as  existing  statutes  at  this  day  (see  Ed- 
monds' Statutes  at  Large,  vol.  4,  pp.  612,  613).  But  the 
youngest  of  these  children  must  have  attained  full  age  more  than 
six  years  since,  and  this  long  acquiescence  by  them  in  this 
decree  would  now  preclude  any  attempt  on  their  part  to  set  it 
aside  for  any  irregularity  of  the  kind  now  pointed  out.  It  will  be 
assumed  that  if  the  children  of  Mrs.  Chambers  were  needful 
parties  to  the  original  partition  suit,  they  were  properly  made 
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BTich,  and  the  judgment  or  decree  therein  effectually  disposed  of 
all  their  interest,  if  any,  in  the  subject-matter  of  that  suit. 

3.  If  there  was  any  valid  will  of  John  Mullanphy  in  existence, 
and  any  legal  and  valid  trusts  were  created  by  it,  then  John  O. 
Fallon  (if  a  trustee  under  the  will)  was, a  proper  and  necessary 
party  to  that  suit,  as  representing  those  interests.  By  the  alleged 
will  of  John  Mullanphy,  he  appointed  John  O.  Fallon,  Thomas 
Biddle,  and  George  Collier  the  executors  of  his  will.  Although 
he  assumed  to  create  trusts  by  the  terms  of  his  will,  and  evidently 
intended  to  name  trustees,  yet  it  appears  that,  in  fact,  he  did  not 
name  any,  but  left  the  space  for  their  names  blank.  There  were, 
therefore,  no  tnistees  in  this  will.  But,  if  it  is  tissumed  that  the 
testator  intended  that  his  executors  should  be  the  trustees  under 
the  will,  and  act  as  such,  then,  as  Biddle  had  died  before  the  tes- 
tator, and  Collier  had  distinctly  and  unequivocally  renounced  in 
writing  and  declined  to  act  as  executor  or  trustee — and  it  also 
appearing  that  letters  testamentary  had  been  issued  by  the  Court 
in  St.  Louis  to  Fallon  alone,  and  that  he  alone  had  taken 
upon  himself  the  burden  of  administration  of  the  estate  of  said 
John  Mullanphy,  under  said  alleged  will,  the  principles  settled 
by  this  Court  in  Mead  v,  Mitchell  (17  N.  Y.  210)  are  pertinent 
to  the  question  as  to  the  effect  of  Fallon  being  a  party  in  the 
Chancery  suit.  It  was  there  held  that,  "  under  our  statutes,  an 
actual  partition  or  sale  under  a  judgment  in  partition  is  effectual 
to  bar  the  future  contingent  interests  of  persons  not  in  esse, 
though  no  notice  is  published  to  bring  in  unknown  parties,  and 
though  such  future  owners  may  take  as  purchasers  under  a  deed 
or  will,  and  not  as  claimants  under  any  of  the  parties  to  the 
action ; "  and  also  that,  "  independent  of  the  statute,  contingent 
remainder-men,  or  persons  to  take  under  an  executory  devise, 
who  may  thereafter  come  into  being,  are  bound  by  the  judgment 
as  being  virtually  represented  by  the  parties  to  the  action  in 
whom  the  trust  estate  is  vested." 

4.  Upon  the  death  of  Ann  Biddle,  one  of  the  daughters  and 
heire-at-law  of  John  Mullanphy,  her  interest  in  the  premises 
sought  to  be  partitioned  in  the  Chancery  suit  passed,  by  her  will, 
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to  the  trustee  named  therein,  Louis  G.  Picot,  in  trust  for  Mrs. 
Ilamey  for  life,  and  after  her  death  to  the  use  of  all  and  every  of 
her  child  or  children.  It  was  proper  to  do  as  was  done,  there- 
fore, to  bring  in  by  bill  of  revivor,  as  parties  Defendant,  Picot, 
the  trustee  under  the  will  of  Mrs.  Biddle,  and  the  children  of 
Mrs.  Harney,  for  whom,  they  being  minors,  a  guardian  ad  litem 
was  appointed.  These  minors  were  regularly  and  properly  before 
the  Court. 

5.  Mrs.  Delaney  having  married  Henry  Boyce,  he  was  there- 
fore properly  made  a  party  Defendant.  Thereupon,  on  the 
20th  day  of  April,  1841,  a  decree  was  made  adjudging  and  deter- 
mining, in  substance  and  effect,  that  the  said  John  Mullanphy 
had  died  intestate  as  to  said  real  estate  whereof  partition  was 
sought  in  said  suit,  and  that  the  seven  children  named  of  the  said 
John  Mullanphy  were  each  seized  and  entitled  to  one  equal  un- 
divided seventh  part  of  the  said  lands  described  in  the  said  bill ; 
and  on  the  Ist  day  of  April,  1851,  a  decree  was  also  made  and 
entered  in  said  suit,  upon  said  bill  of  revivor  and  supplement,  by 
which  it  was  also  ordered  and  adjudged  that  the  matters  stated  in 
said  bill  of  revivor  were  true.  And  on  the day  of  Novem- 
ber, 1851,  a  final  judgment  was  entered  in  said  action,  whereby  it 
was  adjudged  and  decreed  that  the  said  report  of  the  commission- 
ers in  partition,  and  all  things  therein  contained,  be  ratified  and 
confirmed ;  and  that  the  said  partition  so  made  by  the  said  com- 
missioners be  final  and  absolute  as  to  all  and  singular  the  parties  to 
that  suit,  and  as  to  those  claiming  from,  through,  or  under  them 
subsequent  to  the  commencement  thereof,  and  that  each  of  the 
^aid  parties  to  whom  shares  or  portions  of  said  premises  had  been 
by  said  commissioners  set  apart  in  severalty,  have,  hold,  and  possess 
such  shares  or  poii:ions  free,  clear,  and  discharged  from  all  claim, 
right,  estate,  or  interest  therein  from  any  other  or  others  of  said 
parties. 

It  is  diflicult  to  perceive  any  substantial  reason  why  this  adju- 
dication of  the  rights  of  all  parties  under  this  will,  if  it  be  as- 
sumed to  be  the  last  will  and  testament  of  John  Mullanphy, 
should  not  be  final   and  conclusive.     It  is  confidently  believed 
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that  none  is  suggested,  and  a  careful  examinatiOQ  of  the  facts  pre- 
sented, and  the  principles  of  law  applicable  thereto,  leave  a 
firm  conviction  upon  the  mind  that  none  exist.  All  persons 
interested,  in  being,  were  parties  to  the  suit,  and  the  proper  per- 
son to  represent  those  not  in  esse  was  also  a  party.  In  Blakeley 
V,  Calder  (15  N.  Y.  617)  this  Court  held  that  a  judgment  in 
partition  is  binding  upon  the  parties,  if  the  Court  had  jurisdiction 
of  them  and  of  the  subject-matter  of  the  action ;  and  also  that 
the  Supreme  Court  is  one  of  general  jurisdiction  in  law  and 
equity,  and  has  jurisdiction  of  all  actions  for  partition  ;  that  it  was 
its  province  to  decide  whether  it  was  a  proper  one  in  which  to 
award  a  partition  or  a  sale,  and,  if  its  decision  was  erroneous,  the 
remedy  was  by  an  appeal.  As  no  one  but  the  parties  to  the 
action  could  call  in  question  the  purchaser's  title,  and  as  they 
were  bound  by  the  judgment,  it  was  held  in  that  case  that  there 
was  no  reason  why  the  sale  in  that  case  should  not  be  consum- 
mated by  compelling  the  pm'chaser  to  take  the  title.  So  in  the 
ease  at  bar,  all  persons  interested  in  the  real  estate  of  John  Mul- 
lanphy  were  parties  to  the  action  in  the  Court  of  Chancery,  and 
are  bound  by  the  judgment  therein.  It  is  thoroughly  well  set- 
tled that  matters  which  have  been  once  determined  by  judicial 
authority  cannot  be  again  drawn  into  controversy  as  between  the 
parties  and  their  privies  to  the  decision  (2  Smith's  Leading  Cases, 
p.  787,  and  authorities  there  cited).  "  A  decree  with  regard  to  the 
personal  status  of  an  individual  will  be  equally  conclusive  with  a 
decision  upon  a  right  of  property ;  and  hence  the  appointment  or 
removal  of  a  guardian  or  administrator,  or  even  the  adjudication 
of  a  question  of  descent  or  pedigree,  may  be  binding,  not  only  in 
the  proceeding  in  which  they  take  place,  but  in  every  other  in 
which  the  same  matter  is  agitated.  It  is  equally  well  settled  that 
the  mode  in  which  the  question  is  brought  before  the  Court  is  im- 
material, if  it  be  actually  decided"  (2  Smith's  Leading  Cases,  p.  787, 
and  authorities  cited). 

But  it  is  urged,  on  the  part  of  the  Appellant  upon  this  argument, 
that  it  does  not  distinctly  appear  by  the  judgment  in  the  Chan- 
eery  suit  that  the  Court  adjudged  that  John  MuUanphy  died  intes- 
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tate,  or  that  the  will  alleged  wa^  void.  It  was  not  essential,  to 
create  an  estoppel,  that  these  matters  should  have  been  adjudicated 
in  precise  terms.  It  is  sufficient  that  the  substance  was  so  decided ; 
and,  as  ah-eady  observed,  it  was  thus  disposed  of  by  the  judgment, 
in  declaring  that  the  real  estate  whereof  the  said  John  MuUanphy 
died  seized  descended  to  his  seven  children,  and  that  each  was 
seized  and  entitled  to  the  one  equal  undivided  seventh  part  of  the 
said  lands.  It  is  laid  dovra  as  well  settled  that  "  the  estoppel  ex- 
tends beyond  what  appears  on  the  face  of  the  judgment  to  every 
allegation  which,  having  been  made  on  one  side,  and  denied  on 
the  other,  was  at  issue  and  determined  in  the  course  of  the  pro- 
ceedings "  (2  Smith's  Leading  Cases,  p.  787 ;  Outram  v.  Morewood, 
3  East,  346,  355 ;  Stevens  v.  Hughes,  7  Casey,  381). 

The  burden  of  proof  is,  of  coui^se,  on  those  who  rely  upon  the 
estoppel,  and  they  must  show  that  the  matter  now  in  controversy  has 
been  already  heard  and  determined.  When,  however,  it  is  made 
to  appear  with  sufficient  clearness  that  a  transaction  has  under- 
gone a  judicial  investigation,  the  presumption  will  be  irresistible 
that  the  judgment  covered  the  whole,  so  far  as  it  was  entire  and 
indivisible,  and  cannot  be  overcome  except  by  the  clearest  proof 
that  no  evidence  was  given  as  to  the  fact  by  the  Plaintiff,  or  that  the 
Defendant  failed  to  take  advantage  of  a  defence  that  might  have 
been  made  available  (Ballance  v.  Forsyth,  24  How.  183 ;  Harris  v. 
Harris,  36  Bai^b.  88 ;  Simes  v.  Zane,  12  Harris,  242  ;  Kilheffer  v. 
Herr,  17  S.  and  K.  319,  321). 

The  well-established  rule  is  clearly  and  well  stated  by  Judge 
Hogeboom  in  Har;ris  v,  Harris  (ubi  supra).  He  says :  "  The  general 
rule  on  this  subject  is  well  known  to  be,  that  a  former  judgment  of 
the  same  Court,  or  of  a  Court  of  concurrent  jurisdiction,  directly 
upon  the  point  in  issue,  is,  as  a  plea  in  bar  or  as  evidence,  conclu- 
sive between  the  same  parties,  or  others  claiming  under  them,  upon 
the  same  matter  directly  in  question  in  a  subsequent  action  or 
proceeding."  And  he  adds :  "  Such  judgment  or  adjudication  is 
final  and  conclusive,  not  only  as  to  the  matter  actually  determined, 
but  as  to  every  other  matter  which  the  parties  might  have  litigated 
and  have  had  decided,  as  incident  to  or  essentially  connected  with 
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the  subject-matter  of  the  litigation,  and  every  matter  coming  within 
the  legitimate  purview  of  the  original  action,  both  in  respect  to 
matters  of  claim  and  of  defence"  (citing  Bruen  v.  Hone,  2  Barb. 
586;  Embury  v.  Conner,  3  Coms.  511;  Haeir  v.  Baker,  1  Seld. 
357 ;  Davis  v.  Tallcot,  2  Kern.  184 ;  Hayes  v.  Eeese,  34  Barb. 
156).  This  Court  said,  in  Embury  v,  Conner  (supra),  that  "  an  alle- 
gation on  record,  upon  which  issue  has  been  once  taken  and  found, 
and  a  judgment  has  been  rendered,  is,  between  the  parties  taking  it 
and  their  privies,  conclusive,  according  to  the  finding  thereof,  so  as 
to  estop  the  parties  respectively  from  again  litigating  that  fact  once 
80  tried  and  found,  whether  it  is  plead  in  bar  or  given  in  evi- 
dence." 

All  the  heirs  of  John  Mullanphy  are  therefore  forever  estopped 
by  the  judgment  in  the  Chancery  suit  from  setting  up  or  claiming 
that  the  said  John  Mullanphy  did  not  die  intestate,  and  that  upon 
his  death  the  real  estate  whereof  he  died  seized,  situated  within  the 
State  of  New  York,  did  not  descend  to  his  seven  children,  as  his 
heirs-at-law,  in  equal  portions  or  shares.  Such  being  the  settled 
law,  Mrs.  Clemens,  and  those  claiming  under  her,  are  estopped 
from  setting  up  any  other  or  greater  estate  or  interest  in  the  said 
real  estate  of  the  said  John  Mullanphy  than  that  partitioned  and 
set  off  to  her  by  the  proceedings  and  judgments  in  the  said  Chan- 
cery suit ;  and  each  of  the  other  heirs  are  in  like  manner,  and  to  the 
same  extent,  estopped  from  setting  up  or  asserting  any  such  claim. 
It  follows  that  Mrs.  Clemens,  by  the  judgment  of  a  Court  of 
competent  jurisdiction,  in  a  suit  in  which  all  persons  interested  in 
the  subject-matter  of  the  litigation  being  parties  to  the  suit,  was 
declared  entitled  to  hold  in  severalty  in  fee  the  portion  of  the 
said  real  estate  so  partitioned  and  set  off  to  her,  and  each  of  the 
other  heirs  of  John  Mullanphy  to  hold  in  the  same  way  the  por- 
tion partitioned  and  set  off  to  them,  respectively ;  and  their  rights 
as  thus  declared  are  res  adjudicata.  Mrs.  Clemens  had,  therefore, 
a  good  title  to  her  portion,  and  free  and  clear  of  all  and  every 
claim  of  each  and  all  the  other  heirs  of  said  John  Mullanphy. 
The  regularity  and  validity  of  the  judgment  in  the  Chancery  suit 
are  assumed,  and  that  such  suit  did  not  abate  by  the  death  of 
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Bryan  Mullanphy,  one  of  the  complainants  therein,  before  the 
final  judgment. 

By  an  amendment  of  the  Code,  passed  July  10,  1851,  its  pro- 
visions were  made  applicable  to  suits  then  pending,  as  to  all  subse- 
quent proceedings  therein ;  and  by  section  121,  as  then  passed,  it  was 
provided  that  no  action  shall  abate  by  the  death  of  a  party,  if  the 
cause  of  action  survive  or  continue.  It  is  clearly  to  be  inferred, 
from  the  papers  used  on  this  motion,  that  Bryan  Mullanphy  died 
unmarried,  and  without  leaving  issue,  as  already  observed ;  and 
if  so,  then  his  five  surviving  sisters,  the  daughters  of  John  Mul- 
lanphy, would  have  been  his  heirs-at-law,  provided  he  left  no  valid 
will.  This  clearly  appears  by  the  report  of  the  case  of  Boyce  v. 
City  of  St.  Louis  (29  Barb.  650). 

That  action  was  commenced  by  Octavia  Boyce,  a  sister  of  Bryan 
Mullanphy,  for  partition  of  the  lands  partitioned  and  set  off  to 
him  in  the  Chancery  suit,  and  of  which  he  died  seized,  leaving 
him  surviving  his  five  sisters,  of  whom  the  Plaintiff  was  one. 
The  parties  to  that  action,  other  than  the  city  of  St.  Louis,  were 
the  four  siu'viving  sisters  of  the  said  Bryan  Mullanphy,  deceased, 
and  their  husbands,  and  the  surviving  children  of  a  deceased  sister 
of  said  Bryan  Mullanphy.  The  city  of  St.  Louis  was  made  a 
party  Defendant,  as  claiming  one  equal  imdivided  third  part  of 
the  real  property  sought  to  be  partitioned,  under  the  said  alleged 
last  will  and  testament  of  the  said  Bryan  Mullanphy.  The  city 
of  St  Louis  in  her  answer  set  up  such  last  will  and  testament,  and 
a  devise  and  bequest  to  it  of  one-third  part  of  the  testator's 
property,  real  and  personal.  The  substance  of  this  will  has  already 
been  stated. 

The  Supreme  Court  held  the  will  to  be  void  upon  two  grounds : 

1.  That  a  foreign  corporation,  not  authorized  by  its  charter  to 
take  and  hold  real  estate,  cannot  take,  by  devise,  land  lying 
within  this  State. 

2.  That  the  city  of  St.  Louis  had  not  capacity  to  take  real 
estate  for  the  charitable  purpose  and  intent  specified  in  this  will. 

It  might  also  have  been  added  that  the  devise  was  void  as 
being  in  contravention  of  the  provisions  of  the  Revised  Statutes, 
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which  had  abolished  all  eases  and  trusts  in  real  estate  within  this 
State,  except  as  authorized  and  modified  thereby  (1  Kev.  Stat.  727, 
§  45).  The  trust  created  by  this  will  is  not  one  of  those  authorized 
by  these  statutes,  and  it  is  now  the  settled  law  of  this  State  that 
charitable  uses  and  trusts  are  not  excepted  from  the  operations  of 
the  provisions  of  this  section  (Ayres  v.  The  Methodist  Episcopal 
Church,  3  Sand.  351 ;  Yates  v.  Yates,  9  Barb.  324 ;  Beekman  v. 
The  People,  27  id.  272  to  279 ;  McCaughal  v.  Kyan,  27  id.  376 ; 
Beekman  v.  Bonsor,  23  N.  Y.  298 ;  Downing  v,  Marshall,  id. 
366 ;  Same  v.  Same,  23  How.  Pr.  Kep.  4 ;  Levy  v.  Levy,  33  N. 
Y.  97 ;  Bascom  v,  Albertson,  34  N,  Y.  584).  We  must  therefore 
hold  that  Bryan  MuUanphy  died  intestate  as  to  his  real  estate  sit- 
uated within  the  State  of  New  York,  and  consequently  upon  his 
death  the  Chancery  suit  did  not  abate,  as  all  his  interest  in  the 
subject-matter  of  the  litigation  therein  went  to  and  became  vested 
in  his  five  sisters,  then  parties  to  that  suit.  The  cause  of  action, 
therefore,  survived  and  continued  in  the  other  parties  to  that  action. 

It  is  also  very  apparent,  if  this  adjudication  made  in  the 
Chancery  suit  was  not  interposed,  from  the  facts  appearing  in 
these  motion  papers,  that  the  alleged  will  of  John  Mullanphy 
could  never  be  established  in  this  State  as  a  lost  or  destroyed  will 
(Harris  v.  Harris,  36  Barb.  88,  95 ;  Schultz  v.  Schultz,  35  N.  Y. 
653). 

It  is  unnecessary  to  proceed  with  the  discussion  of  the  question 
whether,  if  the  said  alleged  Avill  of  John  MuUanphy  were  proved 
and  established  as  his  last  will  and  testament,  the  said  will  con- 
tains a  valid  disposition  of  his  real  estate  within  this  State,  or 
is  wholly  void.  As  already  observed,  this  question  has,  in  effect, 
been  decided  in  the  Chancery  suit,  when  all  proper  parties  were 
before  the  Court ;  and  it  would  be  as  unseemly  as  it  would  be 
unjust  to  them,  in  their  absence,  and  without  ft,  hearing  on  their 
part,  to  open  that  discussion  and  proceed  again  to  adjudicate  that 
question.  It  must  be  regarded  now  as  finally  and  conclusively 
settled,  that  Mrs.  Clemens  an*'  her  husband  took  their  one- 
seventh  part  of  said  estate  free  and  discharged  of  all  trusts  as- 
sumed to  be  created  by  said  will,  and  free  and  clear  of  all  claim 


Digitized  by  VjOOQ IC 


68  CLEMENS  v,  CLEMENS.  [Sept., 

Opinion  by  Davibs,  Ch.J. 

or  interest  thierein  of  any  of  the  other  heire,  devisees,  or  legatees 
of  the  said  John  Mullanphy. 

There  is  no  allegation  that  the  proceedings  in  the  present  action, 
for  the  partition  and  sale  of  the  said  real  estate  of  Mrs.  Clemens, 
have  not,  in  all  respects,  been  regular,  nor  that  all  proper  persons 
have  not  been  made  parties  thereto. 

We  are  of  the  opinion  that  the  Appellant  acqiih-ed  a  good  title 
to  the  nine  lots  of  land  purchased  by  him  at  the  sale,  pursuant 
to  the  judgment  in  the  last-mentioned  action;  and  the  order 
of  the  Supreme  Court,  compelling  him  to  complete  his  purchase, 
should  be  affirmed,  with  $10  costs. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 


Digitized  by  VjOOQ IC 


1867.]  BALLIN  v.  DILLAYE.  69 

Opinion  by  Pabkeb,  J. 


EtJGEXE  S.  BALLIN  and  Others,  Executoes,  &c.,  Appel- 
lants, V.  CHAKLOTTE  B.  DILLAYE,  Bipleaded,  &c.,  Re- 
spondents. 

Married  Women  —  Separate  Estate  —  lAahility  —  Deficiency  on  Foreclosure — 
Contracts— Statutes  of  1848  and  1849. 

The  effect  of  the  Married  Women's  Acts  of  1848  and  1849  is  not  to  remove 
the  general  disability  of  married  women  to  bind  themselves  by  their  contracts, 
but  to  enable  them  to  hold  to  their  separate  use,  and  to  convey  and  devise 
their  real  and  personal  estate  as  if  unmarried,  substantially  in  the  manner  and 
to  the  extent  previously  authorized  by  the  rules  of  equity. 

The  principle  is,  that  under  such  acts  the  married  woman  may  charge  her 
separate  estate  for  any  debt  she  may  contract  on  the  credit  of,  or  for  the  bene- 
fit of  her  separate  estate. 

Parker,  J. — The  action  in  this  case  was  brought  to  foreclose 
a  mortgage  executed  by  the  Defendant,  then  and  now  a  married 
woman,  and  her  husband.  By  stipulation  of  the  parties  judg- 
ment of  foreclosure  and  sale  was  entered,  leaving  the  question  of 
the  liability  of  the  Defendant  upon  her  bond  for  the  deficiency, 
if  any  there  should  be,  to  be  determined  after  it  was  ascertained 
that  such  deficiency  existed,  and  the  amount  of  it. 

A  sale  of  the  mortgaged  premises  was  had,  and  a  deficiency 
reported  of  $6,643.73,  and  interest  from  February  2,  1864:. 

The  Defendant  acquired  her  title  to  the  premises  by  purchase 
upon  a  previous  mortgage-sale  in  favor  of  the  Merchants'  Bank, 
on  the  14th  day  of  November,  1860.  At  the  time  of  such  sale 
the  Plaintiflfs  held  a  mortgage,  junior  to  the  one  on  which  the 
premises  were  sold,  upon  the  same  premises,  for  about  $8,000 ;  and 
on  that  day  the  parties  entered  into  the  following  agreement,  viz. : 

"  I,  Charlotte  B.  Dillaye,  by  and  with  the  assent  of  Stephen  D. 
Billaye,  my  husband,  testified  to  by  his  writing  herein,  do  agree 
with  E.  S.  Ballin  and  others,  executors  of  Martin  Cone,  as 
follows : 

"  1.  I  recognize  the  bond  and  mortgage  held  by  them  as  valid. 

"  2.  I  agree  to  pay  or  secure  the  same. 

"3.  As  the  executors  would  bid  on  the  property  to  the  extent 
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of  said  mortgage,  and  it  is  my  wish  they  should  not  do  so,  I  agree 
to  secure  said  mortgage  by  a  new  mortgage,  to  be  executed  and 
delivered  simultaneously  with  the  filing  of  the  affidavits  of  sale 
under  the  mortgages  held  by  the  Merchants'  Bank  of  Syracuse. 

"There  are  certain  thirty-two  lots  not  to  be  embraced  in 
the  new  mortgage.  The  property  is  the  Eust  farm,  and  is 
described  in  the  mortgage  to  the  executors.  The  property  is 
mortgaged  also  to  the  further  amount  of  some  $7,000,  advanced 
this  day  by  the  executors  to  extricate  the  title  from  embarrass- 
ment." 

In  pursuance  of  this  agreement  the  bond  and  mortgage  in 
question  in  this  action  were,  on  the  14th  of  November,  1860,  exe- 
cuted by  the  Defendant  and  her  husband. 

After  the  report  of  sale  in  this  action,  showing  the  deficiency, 
the  question  of  the  liability  of  Mrs.  Dill  aye  for  the  deficiency 
came  up  for  trial  at  Special  Term,  upon  which  trial  the  Plaintiflfe 
put  in  evidence  the  judgment-roll  in  foreclosure ;  also  the  said 
agreement,  the  bond  accompanying  the  mortgage  foreclosed,  the 
report  of  the  sale  and  deficiency,  and  the  proceedings  in  fore- 
closure of  the  Merchants'  Bank  mortgages,  and  offered  to  prove 
that  the  Defendant,  Charlotte  B.  Dillaye,  at  the  time  of  giving 
said  bond  and  mortgage,  was  possessed  of  a  separate  estate  from 
her  husband  of  $10,000 ;  to  which  the  counsel  for  said  Defend- 
ant objected,  and  the  Court  sustained  the  objection ;  to  which 
ruling  and  decision  the  Plaintiffs'  counsel  excepted. 

The  Plaintiffs  then  offered  to  show  that  Mrs.  Dillaye  sold  sev- 
eral lots,  which  she  purchased  under  the  Merchants'  Bank  fore- 
closure, and  which  she  had  previously  contracted  away  to  other 
parties,  the  same  being  left  out  of  the  mortgage  in  question,  under 
the  stipulation.  To  this  the  Defendant's  counsel  objected.  The 
objection  was  sustained,  and  the  Plaintiffs'  counsel  excepted. 

The  Court  found  and  decided  as  follows : 

"  This  action  coming  on  for  trial  upon  the  question  reserved  as 
to  the  personal  liability  of  the  above-named  Charlotte  B.  Dillaye 
to  pay  the  deficiency  after  the  sale  of  the  mortgaged  premises ;  and 
after  hearing  the  proofs  and  allegations  of  the  respective  parties,  and 
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after  hearing  counsel,  I  have  come  to  the  conclusion  that  no  judg- 
ment can  legally  be  entered  up  against  her  for  such  deficiency. 
This  conclusion  is  based  upon  the  stipulation  of  the  parties,  and  the 
judgment-roll  in  foreclosure,  as  to  the  facts.  As  a  matter  of  law 
I  hold  that  a  married  woman  is  not  personally  bound  by  her 
agreement  to  pay  the  purchase-price  of  real  estate  which  she  pur- 
chases for  her  separate  property,  although  she  has  a  separate 
estate." 

Upon  this  decision  judgment  was  entered  for  the  Defendant, 
which,  upon  appeal  to  the  General  Term,  was  affirmed,  and  from 
the  judgment  of  affirmance  the  Plaintiffs  appeal  to  this  Court. 

Although  the  terms  of  the  conclusion  of  law  stated  by  the 
Court  seem  to  look  only  to  the  personal  liability  of  the  Defend- 
ant, and  not  to  that  of  her  separate  estate,  they  must  be  considered 
as  excluding  her  estate  from  the  liability  also ;  for  tlie  case  calls 
for  a  decision  of  that  question,  and  that  was  regarded  as  the  ques- 
tion by  the  General  Term.  Besides,  if  the  case  shows  her  estate 
liable,  the  decision,  in  either  view,  is  equally  erroneous.  The 
acts  of  1848  and  1849,  for  the  more  effectual  protection  of  the 
property  of  married  women,  did  not  remove  the  general  disability 
of  married  women  to  bind  themselves  by  their  contracts ;  but  the 
power  conferred  by  those  statutes  to  hold  to  their  separate  use, 
and  to  convey  and  devise,  all  their  real  and  personal  estate,  as  if 
unmarried,  carried  with  it  the  power  to  charge  such  estate  sub-* 
stantially  in  the  manner  and  to  the  extent  previously  authorized 
by  the  rules  of  equity  in  respect  to  separate  estates  (Yale  v, 
Dederer,  18  N.  Y.  E.  265  ;  S.  C.  22  N.  Y.  K.  450). 

The  rule,  as  recognized  and  established  by  the  Courts  of  Equity 
in  this  State,  is  stated  by  the  Chancellor,  in  Gardner  v.  Gardner 
(7  Paige,  112),  as  follows :  "  The  wife  may  have  a  separate  estate 
of  her  own,  which  estate  is  chargeable  in  equity  for  any  debt  she 
may  contract  on  the  credit  of^  or  for  the  use  of  such  estate." 
Again,  in  the  North  American  Coal  Company  v.  Dyett  (7 
Paige,  9),  the  same  learned  Chancellor  says :  "  The  feme  covert 
is,  as  to  her  separate  estate,  considered  as  a  feme  sole,  and 
may  in  person,  or  by  her  legally  authorized  agent,  bind  such 
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separate  estate  with  the  payment  of  debts  contracted yb?*  tiie  henr 
efit  of  tluit  estate^  or  for  her  own  benefit  upon  its  credit."  In 
Curtis  v.  Engel  (2  Sandf. '  Ch.  K.  287),  the  complainants  filed 
their  bill  as  creditors  of  Mrs.  Engel,  the  Defendant,  to  charge  the 
indebtedness  upon  her  separate  estate.  The  learned  Assistant 
Yice-Chancellor  Sandford  said :  "  In  order  to  maintain  their  suit 
they  must  show  that  the  debt  was  contracted  either /br  ilie  hene- 
Jit  of  her  separate  estate^  or  for  her  own  benefit,  upon  the  credit 
of  the  separate  estate.  Whatever  may  have  been  the  expressions 
of  Judges  on  the  subject,  this  is  the  utmost  extent  to  which  the 
doctrine  has  been  carried  by  the  decisions  in  this  State." 

This  rule  is  fully  recognized  and  asserted  in  Tale  v.  Dederer 
(supra),  and  in  White  v,  McNett  (33  N.  Y.  R.  371). 

That  the  Defendant,  in  the  case  at  bar,  had  a  separate  estate, 
we  may  assume,  although  not  in  terms  found  by  the  Court,  both 
because  the  stipulation  and  judgment-roll  referred  to  in  the 
Judge's  decision  show  it,  and  because  of  the  exclusion  of  the 
Plaintiffs'  distinct  offer  to  prove  it. 

Whether  the  obligation  which  the  Defendant  took  upon  her- 
self, w^hen  she  executed  the  bond  and  mortgage  to  the  Plaintifife, 
was,  in  view  of  the  imdisputed  facts  of  the  case,  for  the  benefit  of 
her  separate  estate,  in  such  sense  as  to  make  such  estate  liable, 
depends  upon  a  legal  construction,  and  is  therefore  open  for  consid- 
eration in  our  review  of  the  case. 

That  the  arrangement  between  these  parties,  by  which  the  De- 
fendant was,  by  the  aid  of  the  Plaintiffs,  enabled  to  purchase  the 
mortgaged  premises,  with  the  additional  thirty-two  lots,  was  a 
transaction  with  reference  to  her  separate  estate,  is  but  a  self-evi- 
dent proposition,  for  the  premises  so  purchased  were  either  the 
whole  or  part  and  parcel  of  her  separate  estate.  The  bond  and 
mortgage  in  question  were  given  as  a  part  of  that  transaction,  to 
enable  her  to  acquire  that  separate  estate ;  and  with  reference  to 
that  property,  at  least,  it  is  impossible  to  deny  that  tlie  obligation 
was  entered  into  by  her  for  the  benefit  of  such  separate  estate. 

The  estate  thus  obtained  was  not  the  mortgaged  premises  ex- 
clusively, but  thirty-two  lots  in  addition,  and  these,  or  their  pro- 
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ce'3d3,  are  in  themselves  a  separate  estate,  henefited  by  the  under- 
taking of  the  Defendant  to  pay  the  money  secured  by  the  bond. 
I  do  not  understand  how  it  can  be  said  that  a  debt  contracted 
upon  the  purchase  of  property  which  the  purchaser  takes  into 
possession  and  enjoys  is  not  a  debt  contracted  for  the  benefit  of  the 
purchaser's  estate  (3  Allen,  541 ;  6  id.  300 ;  7  id.  504 ;  8  id.  387).  ' 

In  White  v.  McNett  (supra),  where  the  action  was  against 
a  married  woman,  with  her  husband,  upon  a  guaranty  executed 
by  her  and  her  husband,  contained  in  the  transfer  of  a  mortgage 
belonging  to  her,  that  such  mortgage  was  collectable,  it  was  as- 
Bxmied  that,  if  she  had  received  the  proceeds  of  the  sale,  she  would 
have  been  liable. 

Moreover,  in  this  case  $7,000  of  the  money  secured  by  the  bond 
and  mortgage  was  advanced  by  the  Plaintiffs  to  extricate  the 
title  "  of  the  property  purchased  by  her  from  embarrassment." 
It  can  scarcely  be  denied  that  this  money  went  to  benefit  her 
estate,  and  the  debt  contracted  by  her  for  it  was  for  the  benefit 
of  her  separate  estate. 

I  have  no  doubt,  therefore,  that  in  the  case  at  bar  the  obliga- 
tion which  the  Defendant  took  upon  herself,  by  the  execution  of 
the  bond,  was  for  the  benefit  of  her  separate  estate,  which  is 
therefore  chargeable  in  equity  with  the  payment  of  the  deficiency 
in  question.  In  such  case  the  liability  attaches,  not  as  a  specific 
hen  on  any  particular  portion  of  her  estate,  but  upon  the  whole 
of  it. 

Her  separate  estate,  as  a  whole,  becomes  liable  for  atiy  indebt- 
edness contracted  by  her  for  its  benefit  to  any  extent,  as  it  was  held 
in  North  American  Coal  Company  v,  Dyett  (supra,  and  20  Wend. 
570),  where  the  indebtedness  arose  for  coal  furnished  to  a  fac- 
tory held  in  trust  for  Mrs.  Dyett,  that  the  rents  and  profits  of  a 
house  in  New  York,  a  portion  of  her  trust  estate,  were  held  liable 
to  be  reached  for  the  indebtedness. 

(See  also  3  Allen,  541;  6  id.  300;  7  id.  504;  8  id.  387.) 

The  Defendant's  counsel  insists,  however,  that  the  fact  that  she 
had  a  separate  estate  cannot  be  considered,  because  not  set  up  in 
the  com^»laiiit,  and  the  Court  was  and  is  bound  to  consider  the 
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case  upon  the  issue  found  by  the  pleadings ;  and  for  the  reason, 
that  the  stipulation  by  which  the  Plaintiffs  were  allowed  to  take 
judgment  for  foreclosure  and  sale,  reserving  the  question  of  De- 
fendant's liability  for  the  deficiency,  requires  such  restriction. 
The  language  of  the  stipulation,  so  far  as  this  question  is  concern- 
ed, after  stating  that  this  Defendant  has  appeared  and  answered, 
"  claiming  by  her  answer  that  by  reason  of  her  coverture  she  is 
not  legally  liable  for  any  deficiency  in  the  sale,"  and  after  allow- 
ing the  Plaintiffs  to  enter  a  decree  for  the  sale  of  the  premises, 
and  to  take  such  steps  as  may  be  necessary  to  enforce  said  claim 
according  to  law,  proceeds  as  follows :  "  And  that  in  case  any  de- 
ficiency arise  upon  the  sale,  under  the  decree  of  sale  to  be  entered 
in  such  case,  no  judgment  shall  be  entered  against  said  Char- 
lotte B.  Dillaye,  until  such  time  as  the  legal  question  whether  she 
is  liable  to  a  judgment  against  her  for  such  deficiency  shall  be 
tried  and  decided,  on  the  issue  so  raised  by  her  answer  as  afore- 
said, by  this  Court." 

I  do  not  think  this  stipulation,  by  any  fair  construction  of  it, 
confines  the  Court  to  any  narrower  rule  or  mode  of  trial  than  if 
the  same  question  had  been  tried  in  its  natural  order,  without  any 
stipulation.  The  whole  scope  of  the  stipulation  is  to  allow  the 
foreclosure  and  sale,  to  which  there  was  no  defence,  to  take  place, 
so  that  the  fact  whether  any  deficiency  would  occur  might  be 
learned  before  entering  upon  a  trial  which  might,  or  might  not, 
as  that  fact  should  turn  out,  be  entirely  nugatory. 

The  language, "  shall  be  tried  and  decided  on  the  issue  so  raised 
by  her  answer  as  aforesaid,"  is  but  the  pointing  out  of  the  portion 
of  the  case  which  is  reserved  for  trial  in  the  Court  that  it  shall 
become  pertinent  to  try  it  in.  Such  is  the  natural  and  obvious 
construction  of  the  language  used,  and  no  inference  arises  that  the 
trial  of  that  issue  is  not  to  be  conducted  precisely  as  if  the  trial 
were  had  before  the  decree  of  foreclosure  and  sale.  Notwith- 
standing the  stipulation,  it  was  competent  to  the  Court,  upon  the 
trial,  to  allow  an  amendment  of  the  pleadings,  and,  inasmuch  as 
the  fact  that  Defendant  had  a  separate  estate  was*  relevant  and 
material,  and  the  Plaintiffs  made  no  objection  on  the  ground 
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that  it  was  not  set  up  in  the  complaint,  the  Defendant  must 
now  meet  the  case  as  if  that  fact  were  proved. 

The  same  is  true  in  regard  to  the  fact  offered  to  be  proved,  that 
the  thirty-two  lots  were  left  out  of  the  mortgage. 

It  is  proper,  therefore,  to  consider  the  case  upon  the  assump- 
tion that  the  Defendant  had  a  separate  estate.  Being  of  the 
opinion,  for  the  reasons  above  stated,  that  such  estate  is  liable 
for  the  deficiency  in  question,  I  think  the  judgment  appealed 
from  is  erroneous  and  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  suit. 

All  reverse,  except  Davies,  Ch.J. 

Eeversed. 

JOEL  TIFFANY, 

State  Eeporter. 
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THE  PEOPLE  V.  BARRIE. 

Plank-roads — Turnpikes — Powers  of  Inspectors, 

Mr.  Craribur  for  Appellant. 
2£r.  Hitchings  for  Eespondent. 

Grover,  J.  (dissenting). — The  Judge  upon  trial  held,  as  matter 
of  law,  tliat  the  Defendant  was  authorized  to  act  as  inspector  of 
plank-roads  in  the  county  of  Kings,  and,  upon  that  ground,  direct- 
ed a  verdict  for  the  Defendant,  to  which  ruling  the  counsel  for 
the  People  excepted.  The  only  question  presented  to  this  Court 
is,  whether  such  ruling  was  correct.  The  inquiry  as  to  what  au- 
thority the  Defendant  claimed  to  act  under  is  wholly  immaterial 
here. 

It  was  proved,  on  the  part  of  the  People,  that  Philip  Hamilton 
and  two  others,  not  including  the  Defendant,  were  duly  appointed 
inspectors  of  plank-roads  by  the  Board  of  Supervisors  of  Elings 
County,  on  the  16th  of  December,  1850,  and  that  they  took  the 
requisite  oath,  as  such,  within  the  time  required  by  law.  It  was 
further  proved  that  the  Defendant  and  two  others  were  duly 
appointed  by  said  board  inspectors  of  turnpikes  for  said  county, 
April  3,  1863,  and  that  the  Defendant  duly  qualified  as  such. 

The  road  in  question  was  constructed  and  operated  by  a  com- 
pany incorporated  pursuant  to  chap.  210  of  the  laws  of  New 
York  (vol.  iii.,  page  549,  Edm.  ed.).  Section  33  of  the  act  provides 
.  that  in  counties  in  which  there  shall  be  any  plank  or  turnpike 
roads  constructed  by  virtue  of  the  act,  there  shall  be  appointed, 
by  the  Boai'd  of  Supervisors,  three  inspectors  of  such  roads.  Sec- 
tion 34  prescribes  the  powers  of  such  inspectors,  which  relate 
exclusively  to  determining  when  parts  of,  or  the  entire  road,  is 
completed  according  to  the  act,  but  confers  no  power  in  relatiou 
to  the  condition  of  the  road  after  such  completion. 

Section  47  makes  applicable  to  the  companies  organized  under 
the  act  various  sections  of  the  Revised  Statutes,  among  which  ai'e 
sections  40,  41  of  such  statutes,  and  applies  the  same  to  all  in- 
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spectors  and  officers  named  therein,  so  far  as  the  same  can  be  so 
applied.  Section  41  of  the  Revised  Statutes,  so  applied,  pro- 
vides for  making  complaint  to  inspectors  that  the  road  is  out 
of  repair,  and  for  the  action  to  be  taken  tliereon  by  the 
inspector,  which  may  result  in  ordering  the  opening  of  the 
toll-gates  upon  the  road.  In  1847  the  legislature  passed  an 
act,  chap.  45  (3d  Edmonds,  566),  providing  for  the  appointment 
io  each  county  in  which  there  was  a  turnpike  road,  whose 
act  of  mcorporation  contained  no  provision  to  protect  the  pub- 
lic against  taking  toll  when  the  road  was  out  of  order,  of 
not  less  than  three,  nor  more  than  five  inspectors  of  such 
roads.  Section  10  of  chap.  250  (page  374)  of  the  laws  of  1849, 
provides  that  when  complaint  shall  be  made  to  any  inspectors  of 
any  plank-road  or  turnpike,  the  fees  of  such  inspector  shall  be 
paid  to  him  by  the  complainant.  It  is  insisted  by  the  counsel  for 
the  Defendant  that  turnpike  roads  include  all  roads  upon  which 
gates  are  authorized  to  be  erected,  at  which  toll  is  taken,  irrespec- 
tive of  the  material  used  in  their  construction.  The  language  as 
defined  by  lexicographers  will  justify  such  construction,  but  as  so 
defined  it  may  be  construed  to  include  such  roads  only  as  are 
commonly  called  turnpikes.  The  legislature  manifestly  used  it 
in  the  latter  sense.  This  appears  from  various  sections  of  the  act, 
particularly  section  10.  Section  33  of  the  act,  we  have  seen,  con- 
ferred no  power  upon  the  inspectors  provided  by  the  act  to  cause 
the  gates  to  be  opened  or  removed,  upon  the  ground  that  the  road 
was  out  of  order. 

But  I  think  sections  40,  41  of  the  Eevised  Statutes,  made 
applicable  to  the  company  and  officers  by  section  47,  did  confer 
such  power  upon  those  officers,  and  not  upon  the  inspectors  of 
turnpikes.  Such  is  the  import  of  the  language  used.  It  confers 
the  powers  specified,  in  the  sections  applied,  upon  the  officers 
created  by  the  act,  and  not  upon  other  officers. 

It  follows  that  two  classes  of  inspectors,  in  counties  requiring 
the  same,  are  to  be  appointed — one  inspectors  of  turnpikes,  and  the 
other  inspectors  of  plank-roads — and  that  the  latter  only  can  act 
as  such  upon  plank-roads.     The  Defendant  having  been  appoint- 
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ed  inspector  of  turnpikes  only,  was  not  authorized  to  act  upon  the 
road  in  question. 

Some  evidence  was  given  tending  to  show  that  the  road  in 
question  had  ceased  to  be  a  plank-road,  that  its  mjt/rface — amd  no 
portion  thereof— was  at  the  time  covered  with  plank,  but  that  the 
road-bed  was  constructed  of  other  materials.  Section  2,  chap. 
87  of  laws  of  1854  (3  Edm.  Stat,  at  L.  582),  provides  that 
any  plank-road  or  turnpike  company  within  this  State,  which 
shall  once  have  laid  their  road  with  plank,  may  thereafter  relay 
the  same,  or  any  part  thereof,  with  broken  stone,  gravel,  &c., 
and  shall  be  entitled  to  collect  the  same  tolls  as  under  the 
laws  of  1853.  This  provision  authorizes  plank-road  companies 
to  change  their  roads  from  planks  to  turnpikes,  in  the  sense  in 
which  the  legislature  have  used  the  term  turnpike  roads. 
When  this  change  is  effected,  the  road  becomes  a  turnpike  road 
to  all  intents  and  purposes,  the  same  as  if  originally  constructed 
as  such,  and  consequently  becomes  subject  to  the  official  action 
of  inspectors  of  turnpikes. 

As  above  remarked,  evidence  was  given  tending  to  show  that 
the  road  in  question  had  thus  been  changed. 

Had  this  been  indisputably  established,  the  direction  of  the 
Judge  to  the  jury,  to  find  a  verdict  for  the  Defendant,  would  have 
been  correct ;  but  this  question  was  treated  by  the  learned  Judge 
as  immaterial.  The  evidence  of  the  Plaintiff  upon  this  point  may 
not  have  been  given.  The  learned  Judge  held  that  the  Defend- 
ant was  authorized  to  inspect  plank-roads,  by  virtue  of  his  office 
of  inspector  of  turnpikes.  This  was  error,  but  my  brethren  are 
of  opinion  that  this  error  did  not  prejudice  the  Plaintiff,  for  the 
reason  that  in  their  opinion  there  was  not  sufficient  evidence 
tending  to  show  that  the  Defendant  acted  or  claimed  to  act  as 
inspector  of  plank-roads,  to  render  it  proper  to  submit  this  ques- 
tion to  the  jury,  and  that  the  Defendant  was  upon  this  ground 
entitled  to  a  verdict,  and  upon  this  ground  the  judgment  is 
affirmed. 

The  judgment  was  affirmed  by  all  the  Judges,  except  Geover. 

The  majority  of  the  Court  are  of  the  opinion  that  Judge 
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Gkoveb  is  right  in  his  statement  of  the  law,  but  that  he  mistakes 

the  facts  of  the  ease. 

No  other  opinion  in  the  case. 

JOEL  TIFFANY, 

State  Reporter. 
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ALEXANDER   SPAULDING,   Eespondent,  v,  PETER  O. 
STRANG  AND  GABRIEL  FURMAN,  Jr.,  Appellants. 

General  Assignment — Conditioned  preferences — Composition  deed — Coercion — 

IVaud. 

A  general  assignment  of  property  in  trust  for  the  benefit  of  creditors — to  pay, 
firstj  confidential  and  accommodation  creditors ;  secondly^  those  creditors  who 
had  executed  the  conditional  release,  fifty  per  cent,  on  their  claims;  and 
thirdly  J  the  residue  of  the  creditors — is  not  fraudulent  and  void  as  to  any 
class  of  creditors. 

Such  a  trust,  in  no  sense,  operates  to  hinder  or  delay  creditors  in  prosecu- 
ting their  legal  remedies  against  their  debtors. 

This  action  was  commenced  in  the  fall  or  winter  of  1856,  to  set 
aside  certain  assignments  for  the  benefit  of  creditors  made  by  the 
firm  of  Bradner  &  Furman  to  the  Defendant  Strang,  together  with 
an  agreement  between  said  firm  and  certain  of  their  creditors,  on 
the  ground  that  such  assignments  and  agreement  were  fraudulent 
and  void  as  against  the  creditors  of  said  firm,  and  specifically  as 
against  the  Plaintiff,  one  of  such  creditore ;  and  also  for  an  ac- 
counting from  the  assignee,  and  for  other  relief. 

The  complaint  alleges  that  in  March,  1855,  the  Plaintiff  recov- 
ered a  judgment  against  the  assignors  for  nearly  $3,000,  and  that 
in  the  ordinary  way  he  had  exhausted  his  legal  remedies  to  realize 
the  amount  of  his  judgment,  but  without  success ;  thus  putting 
himself  properly  in  a  condition  to  apply  for  equitable  relief. 

About  November  16,  1854,  the  firm  offered  to  their  creditors  a 
proposition — in  substance  that  they  should,  on  or  before  December 
1,  1854,  accept  fifty  per  cent,  of  their  respective  claims  in  full 
satisfaction  thereof,  and  that  those  thus  accepting  should,  in  case  the 
firm  should  be  unable  to  comply  with  the  terms  of  the  proposition, 
and  an  assignment  should  become  necessary,  be  placed  in  the  sec- 
ond class  of  preferred  creditors  in  such  assignment  for  fifty  per 
cent,  of  their  respective  claims. 

Upon  the  basis  of  this  proposition  a  release  substantially  in  ac- 
cordance with  the  proposition  was  prepared  and  presented  to  the 
creditors,  and  was  executed,  under  seal,  by  more  than  fifty  of  said 
creditors,  representing  an  aggregate  indebtedness  of  about  $90,000. 
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This  release  bears  date  November  16,  1854. 

The  firm  failed  to  comply  with  the  proposition  and  terms  of  re- 
lease, and  on  the  1st  day  of  December,  1854,  the  said  firm,  as 
such,  and  the  individual  members  thereof,  as  to  their  individual 
property,  made  general  assignments  to  the  Defendant  Strang,  in 
trust,  to  pay,^r^^,  their  confidential  and  accommodation  creditors ; 
secondly^  the  creditors  who  had  executed  the  conditional  release, 
fifty  per  cent,  on  their  claims;  and  thirdly^  the  residue  of  the 
creditors. 

The  action  was  tried  at  Special  Term  in  the  city  of  New  York, 
by  Sutherland,  J.,  who  found  that  the  assignments  and  agreement 
were  fraudulent  and  void  as  against  the  Plaintiff  and  his  judg- 
ment, and  judgment  was  accordingly,  on  the  31st  of  July,  1860, 
entered  in  favor  of  the  Plaintiff,  directing  the  payment,  by  the  as- 
signee, of  the  Plaintiff's  claim  and  costs  of  the  action,  out  of  the 
trust  funds  in  his  hands. 

Bradner,  one  of  the  firm,  had  in  the  progress  of  the  action  died, 
and  the  suit  was  continued. 

In  January,  1861,  the  Defendants  appealed  from  the  judgment 
of  the  Special  to  the  General  Term,  and  in  April,  1862,  the  judg- 
ment was  aflirmed,  with  costs. 

In  May,  1862,  the  Defendants  appealed  to  this  Court. 

John  S.  JennesB  for  Appellant. 

A,  Spavlding^  in  person,  for  Respondent. 

FuLLERTON,  J. — It  was  fouud  as  a  fact  by  the  learned  Judge  who 
tried  this  action  at  Special  Term,  that  the  agreement  between 
Bradner  &  Furman  and  a  part  of  their  creditors,  dated  the  16th 
of  November,  1854,  and  their  several  assignments  for  the  benefit 
of  creditors  on  the  Ist  of  December  following,  constitute  parts  of 
one  and  the  same  transaction,  and  for  that  reason,  as  matter  of 
law,  "  that  said  instruments  were  fraudulent  and  void  as  to  the 
Plaintiff  and  his  judgment." 

Whether  this  legal  conclusion  can  be  sustained,  presents  the 

only  question  to  be  examined  on  this  appeal. 

It  is  not  pretended  that  the  assiscnors  did  not  devote  the  whole 
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of  their  property,  both  partnership  and  individual,  to  the  payment 
of  their  just  debts ;  but  it  is  claimed  that  the  manner  in  which  it 
was  done,  through  the  agreement  of  the  16th  of  November,  taken 
in  connection  with  the  assignments,  renders  the  whole  transaction 
fraudulent  and  void. 

When  this  agreement  was  made  the  firm  were  evidently  insol- 
vent, and  its  terms  show  that  they  were  desirous  of  avoiding  a 
general  assignment,  by  effecting  a  compromise  with  their  creditors ; 
and  it  was  only  in  the  alternative  that  they  should  fail  in  comply- 
ing with  the  terms  of  the  compromise,  that  an  assignment  was  to 
be  made. 

Undoubtedly  one  of  the  inducements  to  the  creditors,  whether 
it  originated  with  them  or  the  debtors  themselves,  to  consent  to  the 
proposed  compromise,  was  that  part  of  the  agreement  which  pro- 
vided for  their  preference  in  the  second  class  of  creditors  for  one- 
half  of  the  respective  claims  of  those  who  signed  it,  in  the  event 
that  the  compromise  should  not  be  consummated.  But  how 
does  such  an  agreement,  by  whomsoever  proposed,  vitiate  the  as- 
signment which  followed,  regarding  them  even  as  one  instrument  ? 

It  is  quite  true  that  the  creditors  to  whom  the  agreement  was 
presented,  but  who  did  not  sign  it,  might  well  have  supposed 
that  they  would  not  be  preferred  in  the  assignment  therein  pro- 
vided for;  but  the  agreement  itself  contains  no  threat  to  that 
effect,  nor  does  it  appear  that  any  such  was  made  orally. 

On  tlie  other  hand,  it  cannot  be  doubted  that  the  creditors  who 
signed  the  agreement,  did  so  to  increase  their  prospects  of  realiz- 
ing one-half  of  their  respective  claims,  by  being  preferred  for  that 
amount  in  the  second  class  of  creditors,  should  an  assignment 
become  necessary.  But  the  creditors  who  were  requested  to  be- 
come parties  to  this  agreement,  and  did  not,  were  left  entirely  free 
to  elect  whether  they  would  comply  or  refuse.  Still  it  was  argued 
that,  in  presenting  this  agreement  to  their  creditors,  Bradner  and 
Furman  in  effect  said  to  them :  "  Sign  this,  and  you  will  get  half 
your  debt ;  but  refuse,  and  you  will  fall  into  the  third  class  and 
get  nothing."  And  it  was  claimed  that  this  was  an  attempted 
coercion  which  the  law  will  condemn. 
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I  cannot  so  construe  the  action  of  the  assignors.  What  the 
exact  condition  of  this  firm  was  when  the  agreement  was  made, 
is  not  among  the  facts  found,  nor  does  it  appear  in  the  case.  For 
aught  that  appears,  the  condition  of  the  firm  at  that  time,  although 
insolvent,  may  have  been  such  that  a  position  in  the  second  class 
of  ci-editors,  with  a  promise  of  fifty  per  cent,  of  the  demand,  might 
not  have  been  as  desirable  as  one  amoug  the  unpreferred  creditors 
with  a  prospect  of  getting  the  whole.  Besides,  the  prospect  of  the 
unpreferred  creditors  realizing  their  claims  might  possibly  be  ma- 
terially increased  in  proportion  to  the  number  of  those  who  signed 
the  agreement ;  because,  by  signing  it,  they  reduced  the  amount 
to  be  paid  to  them  out  of  the  assigned  property,  respectively,  one- 
half. 

And  although  the  assignors  were  deriving  an  advantage  from 
this  mode  of  compromise,  yet  it  must  be  remembered  that,  what- 
ever that  advantage  was,  it  could  not  be  realized  by  them  at  the 
expense  of  the  unpreferred  creditors ;  for  the  surplus  of  the  estate, 
after  satisfying  the  demands  of  the  second  class  of  creditors,  is, 
by  the  terms  of  the  assignment,  devoted  to  the  payment  of  all 
other  claims  against  the  assignors. 

It  does  not  follow,  therefore,  that,  if  any  fraud  were  practised 
by  this  agreement,  it  was  so  practised  upon  those  who  did^  rather 
than  upon  those  who  did  not  sign  it. 

They  who  became  parties  to  it  do  not  complain.  They  were 
willing  to  accept  fifty  per  cent,  of  their  demands,  and  release  the 
debtors,  irrespective  of  any  benefit  which  the  assignment  secures 
to  them,  and  they  now  ask  that  its  provisions  shall  be  enforced. 

To  the  position  that  the  agreement  which  the  creditors  were 
requested  to  sign  contained  an  implied  threat  that,  if  they  did 
not  execute  it,  they  would  be  put  in  the  third  class  and  get  noth- 
ing, it  is  a  suflicient  answer  to  say  that  it  proposes  nothing  in 
terms,  nor  is  there  anything  implied  in  it  which  the  debtora  had 
not  a  right  to  do,  if  they  chose.  They  were  quite  at  liberty  to 
make  the  preference  they  did. 

If,  in  selecting  the  objects  of  their  preferences,  the  assignors 
were  guided  by  mere  caprice,  or  favoritism,  rather  than  by  the 
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superior  claims  of  some  of  their  creditors  over  others,  it  is  not  a 
subject  of  legal  complaint. 

How  then  does  a  thing  become  vmlawfvl  because  done  in  pur- 
suance of  a  threat,  which  would  be  lawful  if  done  without  a 
threat?  The  interest  is  the  same,  whether  expressed  or  con- 
cealed. An  unlawful  coercion  of  a  creditor  cannot  be  predicated 
upon  the  declaration  of  an  intention  by  a  debtor  to  do  what  the 
law  sanctions  as  right  and  proper.  In  no  sense  can  it  be  said  that 
an  agreement  by  a  debtor  with  a  creditor  to  prefer  him  for  one- 
half  his  demand  in  an  assignment,  on  condition  or  in  considera- 
tion that  he  should  be  released  from  the  balance,  is  a  fraud  upon 
those  who  refuse  to  become  parties  to  such  a  contract.  The  par- 
ties treat  upon  equal  terms.  The  property  is  open  to  the  legal 
pursuit  of  creditors,  and  their  ordinary  legal  remedies  have  not 
in  any  degree  been  obstinicted.  That  being  so,  and  with  the 
property  still  in  the  hands  of  the  debtor,  there  is  no  legal  objec- 
tion to  any  contract  of  compromise  between  the  two  (Wakeman  v, 
Grover,  11  Wend.  p.  201,  opinion  of  Sutherland,  J.),  even 
though  the  consideration  for  such  compromise  moving  to  the 
creditor,  is  the  advantage  of  a  preference  over  other  creditors  in 
a  contemplated  assignment ;  because  the  motive  which  prompts 
the  preference,  provided  it  secures  an  honest  debt,  is  not  the  sub- 
ject of  legal  complaint  or  inquiry. 

It  is  not  claimed  that  an  assignment  could  provide  for  a  part  of 
the  demand  of  a  creditor  on  condition  that  he  should  release  the 
balance  of  it,  for  that  would  be  clearly  void  within  numerous  de- 
cisions of  our  Courts. 

But  in  such  case  it  would  be  void  only  because  such  conditi^m 
would  hinder  and  delay  creditors. 

That  was  the  case  in  Grover  v.  Wakeman  (11  Wend.  187),  and 
in  Hyslop  v.  Clarke  (14  John.  458),  which  were  relied  upon  in 
the  Court  below,  in  declaring  the  assignment  in  this  case  void. 

But  in  those  cases  the  delay  which  the  conditions  of  the  assign- 
ments caused  the  creditors  in  the  collection  of  their  demands,  was 
the  obnoxious  feature  which  subjected  them  to  condemnation. 

In  Hyslop  v.  Clarke,  the  trust  created  was  to  pay  certain  cred- 
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itors  a  part  of  their  respective  claims,  on  condition  that  they 
should  discharge  the  whole  of  such  debts ;  and  in  case  of  a  refusal, 
then  that  part  of  the  trust  should  cease,  and  the  proceeds  of  the 
assigned  property  were  to  be  paid  to  such  persons  as  should 
thereafter  be  designated  by  certain  other  creditors  named. 

In  Grover  v,  Wakeman  there  was  a  similar  provision. 

There  a  class  of  creditors  was  prefeiTed  who  should,  within 
three  months  after  being  required  in  writing  by  the  trustees, 
agree  in  writing,  under  seal,  to  receive  from  the  trustees  such 
proportions  of  their  debts,  respectively,  as  could  be  paid,  in  full 
discharge  of  their  demands. 

In  speaking  of  Hyslop  v.  Clarke,  in  the  case  of  Grover  v.  Wake- 
man,  Senator  Tracy,  at  page  224,  says :  "  The  objection  to  that 
assignment  was  that  it  did  not  actually  give  a  preference,  but  was 
in  effect  an  attempt  on  the  part  of  the  debtors  to  place  their  prop- 
erty out  of  the  reach  of  their  creditors,  and  to  retain  the  power  to 
give  such  preferences  at  Bome  future  ti/rneP 

In  his  opinion,  in  the  last-named  case,  the  same  learned  Sena- 
tor says :  "  In  both  cases  the  debtore  seek  to  continue  their  con- 
trol over  the  property  after  it  is  assigned,  for  the  purpose  of  so 
wielding  it  as  to  coerce  their  creditors,  or  some  of  them,  to  pay  a 
consideration  for  that  which  in  justice  and  good  conscience  al- 
ready belongs  to  them"  (p.  224). 

This  control  thus  reserved  to  the  assignors,  and  the  consequent 
delay  of  the  creditors,  was  the  only  vice  of  these  assignments. 

The  cases  just  considered,  therefore,  are  in  all  their  essential 
features  dissimilar  to  this.  There  the  assignments  contained  con- 
ditions to  be  fulfilled,  in  regard  to  which  the  creditors  were  never 
consulted,  to  which  they  never  agreed,  and  which  they  at  once 
repudiated,  and  filed  bills  to  have  declared  void,  because  they  de- 
layed creditors.  On  the  contrary,  in  this  case,  that  part  of  the 
assignment  which  secured  the  payment  pf  a  sum  less  than  the 
whole  debt  to  the  creditors,  was  agreed  to  in  writing  by  such 
creditors  as  were  affected  by  it,  and  they  still  claim  the  benefit 
of  it. 

Xeither  was  there  any  feature  of  it  which  could  delay  creditors. 
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The  whole  of  the  property  became  at  once  the  subject  of  the 
trust. 

There  were  no  terms  to  be  agreed  to,  and  no  conditions  to  be 
fulfilled.  They  were  not  to  be  paid  if  they  would  consent  to  the 
compromise,  but  because  they  had  agreed  to  it. 

Surely  the  Plaintiff  was  not  hindered  or  delayed  in  prosecuting 
his  legal  remedies  because  he  was  requested,  but  refused,  to  be- 
come a  party  to  the  compromise  agreement,  and  thereby  lost  its 
advantages,  nor  yet  because  the  others  assented  and  derived  a 
benefit  from  it.  Nor  was  he  thus  delayed,  even  if,  as  was  held 
by  the  learned  Judge  at  Special  Term,  "  the  whole  proceeding, 
viewed  as  one  transaction,  was  an  attempt  to  coerce  the  creditors 
to  enter  into  the  compromise,"  so  long  as  that  attempt  did  not,  in 
a  legal  sense,  obstruct  the  Plaintiff  in  the  collection  of  his  demand. 

Whatever  objectionable  features  there  may  have  been  in  the 
negotiations  which  led  to  this  agreement,  however  much  the  fears 
of  creditors  may  have  been  operated  on,  and  however  little  or 
much  those  fears  may  have  tended  to  induce  them  to  enter  into 
the  contract,  they  are  not  to  be  considered  in  this  case. 

The  question  here  is  not  whether  the  execution  of  the  instrument 
was  obtained  by  fraud,  duress,  or  undue  influence,  but  whether 
its  legal  effect,  supposing  it  to  have  been  properly  executed, 
is  to  hinder,  delay,  or  defraud  creditors. 

If  there  were  an  attempt  at  coercion,  the  assignment  is  not 
•made  the  instrument  to  consummate  it,  as  was  the  case  in  Hyslop 
V.  Clarke,  and  Grover  v.  Wakeman,  and  therefore  is  not  affected 
with  that  fault. 

The  objection,  therefore,  is  really  not  to  the  instrument  itself, 
but  to  the  influences  which  procured  its  execution. 

And  so  far  as  they  are  concerned  who  did  execute  it,  they  con- 
sented to  whatever  of  sacrifice  or  loss  the  tenns  of  that  agreement 
might  possibly  involve,  and  are  content ;  and  as  to  those  who  did 
not  sign  it,  the  attempt  at  coercion  was  unsuccessful,  and  they 
have  nothing  to  complain  of.  I  am  clearly  of  opinion  that  the 
judgments  of  the  General  and  Special  Tenns  should  be  reversed, 
and  with  costs. 
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Pabker,  J. — This  action  was  by  the  Plaintiff,  as  a  judgment- 
creditor  of  the  former  firm  of  Bradner  &  Furraan,  against  Ga- 
briel Furman,  surviving  partner  of  said  firm,  and  Peter  O.  Strang, 
assignee,  to  set  aside  for  the  Plaintiff's  benefit  a  general  assign- 
ment made  by  said  firm  to  the  Defendant  Strang  for  the  benefit 
of  their  creditors. 

Upon  the  trial,  at  Special  Terra,  the  assignment  was  held  fi'aud- 
ulent  and  void  as  against  the  Plaintiff,  and  judgment  was  ren- 
dered accordingly.  The  General  Term  affirmed  the  judgment, 
and  the  Defendants  have  appealed  to  this  Court. 

It  does  not  appear  from  the  findings  of  the  Court  at  Special 
Term  that  there  was  any  fraud  in  fact,  unless  it  is  shown  upon 
the  face  of  the  assignment,  and  the  agreement  in  pursuance  of 
which  it  was  executed. 

It  is  found  by  the  Coui*t  at  Special  Term  that,  in  August,  1854, 
the  firm  of  Bradner  &  Furman  failed  in  business  and  were  unable 
to  pay  their  debts,  and  that  on  the  16th  of  November  of  that 
year  they  entered  into  a  written  agreement  with  such  of  their 
creditors  as  were  willing  to  enter  into  the  same,  whereby  the  cred- 
itors who  signed  the  agreement  covenanted  that  they  would  accept 
and  receive  from  the  firm,  on  or  before  the  1st  day  of  December, 
1854,  in  full  satisfaction  of  the  indebtedness  of  the  firm  to  them, 
the  paper  of  the  firm  for  the  amount  of  forty  cents  on  the  dollar, 
payable  in  six  and  twelve  months,  with  satisfactory  security,  and 
for  ten  cents  on  the  dollar,  payable  in  eighteen  months,  without 
security ;  or,  if  the  firm  should  be  unable  to  do  that,  then  in  case 
said  firm  should,  on  or  before  the  1st  day  of  December,  1854, 
make  an  assignment  to  said  Strang  of  all  their  property,  preferring 
therein  as  first-class  creditors  an  amount  not  exceeding  $60,000, 
and  preferring  the  said  creditors  who  entered  into  said  agreement 
as  second-class  creditors  therein,  to  the  amount  of  fifty  cents  on 
the  dollar  on  their  several  claims,  that  they,  the  said  creditoi's, 
would  in  such  case,  on  the  execution  and  delivery  of  such  assign- 
ment, discharge  them,  the  said  Bradner  &  Furman,  from  all  lia- 
bility for  the  balance  or  remainder  of  their  claims  against  said 
firm. 
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It  was  further  found  that,  on  the  Ist  day  of  December,  1854, 
the  said  firm  did  make  and  execute  to  said  Strang  an  assignment 
of  all  their  property,  in  trust,  to  pay  all  their  debts ;  that  said 
assignment  was  made  in  pursuance  of  said  agreement,  containing 
the  recital  that  the  said  firm  "  have  agreed  to  assign  the  property 
herein  referred  to  for  the  benefit  of  their  creditors,  in  the  manner 
hereinafter  mentioned,"  and  that  the  same  conformed  to  the 
agreement  in  preferring,  in  the  first  class,  not  more  than  $60,000, 
and  in  the  second  class  the  creditors  who  had  signed  said  agree- 
ment, and  them  alone,  to  the  amount  of  fifty  per  cent,  of  their 
respective  claims ;  that  the  Plaintifi^,  not  having  signed  the  agree- 
ment, was  not  preferred  in  either  the  first  or  second  class.  And 
the  Court  also  found  that  the  agreement  and  the  assignment  con- 
stituted parts  of  one  and  the  same  transaction. 

Taking  the  agreement  and  the  assignment  as  one  transaction, 
60  far  as  it  is  possible  so  to  do,  it  is  shown  that  the  creditors  who 
signed  the  agi'eement  were  preferred  in  the  second  class  in  oonse- 
que7ioe  of  tlieir  having  agreed  to  release  fifty  per  cent,  of  their 
claims  gainst  the  assignors ;  and  this  is  all  that  is  shown  on  the 
face  of  the  papers,  or  by  any  finding  in  the  case,  tending  in  any 
respect  to  invalidate  the  assignment.  It  is  true  that  the  learned 
Judge  before  whom  the  cause  was  tried,  in  his  opinion  delivered 
at  the  Special  Term,  states  one  of  the  grounds  of  his  conclusion 
that  the  assignment  is,  on  its  face,  fraudulent  and  void  as  to  the 
Plain tifi^,  to  be  "  that  the  whole  proceeding,  viewed  as  one  trans- 
action, was  an  attempt  to  coerce  the  creditors  to  enter  into  the 
compromise."  There  is  no  such  fact  in  the  findings,  and  no  such 
inference  can  be  legitimately  drawn  from  the  papers  themselves, 
though  taken  in  connection  with  the  fact,  which  is  found,  that 
the  agreement  was  offered  to  the  creditors  for  execution  by  Brad- 
ner  &  Furman,  and  signed  by  the  creditors  whose  names  are  sub- 
scribed thereto,  at  their  instance  and  request.  Neither  is  there 
anything  in  the  evidence  tending  to  such  a  conclusion.  The  bare 
■fact  that  the  assignor  presented  the  agreement  to  the  creditors, 
and  requested  them  to  sign  it,  and  that,  in  pursuance  of  such 
QJGCtufist,  vthey.did  sign  it,  surely  does  not  warrant  the  conclusion 
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that  threats  or  other  means  of  coercion  were  used,  or  any  "  moral 
duress"  to  procure  its  execution.  The  case  must  rest  upon  the 
fact  above  assented  to — that  the  creditors  who  signed  the  agree- 
ment were  preferred  in  consequence  of  their  having  agreed  to 
release  the  assignors  to  the  amount  of  fifty  per  cent,  of  their 
claims  against  them. 

Does  this  fact  render  the  assignment  fraudulent  and  void  as 
against  the  Plaintiff? 

It  is  true  that,  by  the  arrangement,  a  benefit  to  the  assignors — 
the  release  from  a  portion  of  their  debts — is  provided  for.  But 
this,  unless  it  is  in  some  way  at  the  expense  or  to  the  detriment 
of  creditors,  do^  not,  I  apprehend,  invalidate  the  assignment. 
Unless  an  assignment  devotes  the  property  assigned  to  illegal  uses 
or  trusts,  or,  by  its  provisions,  operates  to  hinder,  delay,  or  defraud 
creditors,  no  ground  is  furnished  by  the  assignment  itself,  upon  its 
face,  for  setting  it  aside  as  fraudulent  and  void  as  against  creditors. 

It  cannot  be  pretended  that  there  is  in  the  assignment  under 
consideration  any  unauthorized  use  or  trust  created.  The  whole 
property  is  placed  in  the  hands  of  the  trustee,  to  sell  and  dispose 
of,  and  apply  the  avails  to  the  payment,  in  a  specified  order,  of  all 
the  debts  of  the  assignors,  except  fifty  per  cent,  of  the  debts 
owing  to  a  certain  class  of  creditors,  who  consent  to  release  tlie 
assignee  from  the  payment  thereof. 

This  release  does  not  operate  to  reserve  any  portion  of  the 
property  to  the  use  of  the  assignors ;  but  whatever  is  thus  saved 
is  to  be  applied  to  the  benefit  of  the  rest  of  their  creditors. 

The  delay  and  hindrance  to  creditors,  incident  to  the  bare  fact 
of  an  assignment  to  trustees,  is  not  sufficient  to  invalidate  the  as- 
signment (Nicholson  v,  Leavitt,  2  Seld.  516 ;  Townsend  v.  Steams, 
32  N.  Y.  E.  213) ;  and  the  transaction  in  question  produces  no 
other  hindrance  or  delay. 

The  case  is  supposed  by  the  Respondent,  and  was  held  by  the 
Court  below,  to  be  within  that  class  of  authorities  which  have  de- 
clared fraudulent  and  void  assignments  in  which  certain  creditors 
were  preferred  on  oonditlon  of  their  subsequently  executing 
releases  of  their  respective  demands. 
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The  law  is  undoubtedly  well  settled  that  such  assignments  are 
maid  fide  on  their  face,  and  void  as  against  creditors  (Ilyslop  v. 
Clarke,  U  John.  458 ;  Grover  v.  Wakeman,  11  Wend.  187). 

The  reascto  is  obvious.  It  is  a  clear  attempt  by  the  debtor  to 
coerce  his  creditors  to  accede  to  his  terms,  and  a  withholding  of 
his  property  from  them,  to  a  greater  or  less  extent,  unless  they  do 
so  accede.  This  is  a  hindering  and  delaying  of  creditors  which 
the  statute  prohibits.  As  was  said  by  the  Court,  in  Hyslop  v. 
Clarke :  "  It  does  not  actually  give  a  preference,  but  is,  in  effect, 
an  attempt  on  the  part  of  the  debtors  to  place  their  property  out 
of  the  reach  of  their  creditors,  and  to  retain  the  power  to  give 
such  preference  at  some  future  period.  .  .  .  If  they  can  keep 
it  locked  up  in  this  way  in  the  hands  of  trustees,  and  set  their 
creditors  at  defiance  for  three  months,  they  may  do  so  for  three 
years,  or  for  any  indefinite  period." 

The  case  of  Grover  v,  Wakeman  is  a  leading  case  on  the  sub- 
ject. In  that  case  there  was  a  provision  in  the  assignment  for  a 
preference  to  creditors  in  the  second  class  who  should,  within 
three  months  after  being  required  in  writing  by  the  trustees  so  to 
do,  agree  in  writing,  under  seal,  to  receive  from  the  trustees  such 
proportion  of  their  debts,  respectively,  as  could  be  paid  by  the 
avails  then  remaining  in  the  hands  of  the  trustees,  in  full  discliarge 
of  their  respective  claims  and  demands  against  the  assignors. 

The  Court  for  the  Correction  of  EiTors  held  that  such  provision 
rendered  the  assignment  void.  The  grounds  of  that  decision 
appear  in  the  opinions  of  Judge  Sutherland  and  Mr.  Senator 
Tracy. 

Judge  Sutherland,  after  remarking  upon  the  right  of  an  insol- 
vent debtor  to  give  preferences  in  his  assignment,  provided  he  de- 
votes all  his  property  to  the  payment  of  his  debts,  without  any 
reservation  or  stipulation  for  his  own  advantage,  says:  "But 
where,  instead  of  directly  distributing  his  property  among  his 
creditors  as  far  as  it  will  go,  he  pldces  it  heyond  their  reach  by  an 
assignment,  not  merely  for  the  purpose  of  saving  it  from  one  par- 
ticular creditor,  to  be  given  to  another,  or  to  be  equally  divided 
among  all,  but  for  the  purpose  of  enabling  him  to  extort  from 
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some  or  all  of  them  an  absolute  discharge  of  their  debts^  as  the 
condition  of  receiving  a  partial  payment,  he  perverts  the  power 
to  a  purpose  which  it  was  never  intended  to  cover,  and  which  the 
principle  on  which  the  right  to  give  preferences  is  founded  will 
not  justify." 

The  objectionable  feature  of  the  assignment  in  that  case,  and 
the  distinction  between  it  and  the  case  at  bar,  will  appear  more 
clearly  by  referring  to  the  remarks  of  the  same  learned  Judge  in 
his  further  discussion  of  the  question.  "  Parties,"  he  says,  "  not 
under  legal  disabilities,  may  make  such  contracts  as  they  please, 
and  if  they  are  supported  by  a  consideration,  and  there  is  no 
fraud  in  the  case,  they  will  not  be  disturbed.  If  a  debtor,  there- 
fore, with  his  property  in  his  own  hands^  and  open  to  the  legal 
pursuit  of  his  creditors,  can  satisfy  them  that  it  is  for  their  inter- 
est or  the  interest  of  any  of  them  to  accept  2s.  6d.  in  the  pound, 
and  give  him  an  absolute  discharge,  there  is  no  legal  objection  to 
it ;  they  treat  upon  equal  terms ;  the  ordinary  legal  remedies  of 
the  creditor  are  not  obstructed.  But  the  case  is  materially 
changed  when  the  debtor  first  places  his  property  beyond  the 
reach  of  his  creditors,  and  then  proposes  to  them  terms  of  accom- 
modation. He  obstructs  their  legal  remedies,  hinders  and  delays 
them  in  the  prosecution  of  their  suits,*  by  putting  his  property  into 
the  hands  of  trustees,  with  the  view  of  getting  an  absolute  dis- 
charge from  his  debts,  and  exempting  his  future  acquisitions  from 
all  liability." 

Mr.  Senator  Tracy  puts  forth  more  prominently  and  exclusively 
the  effect  of  the  provision  to  dday  and  hinder  creditors  for  the 
hene/it  of  the  assignor^  as  the  ground  on  which  he  would  declare 
the  assignment  fraudulent  and  void.     After  adverting  to  the  pro- 
vision which  gives  a  conditional  preference  to  certain  creditors,  he 
says :  "  This  appears  to  be  a  positive  delay  of  this  class  of  credi- 
torB,  by  placing  the  property  out  of  the  reach  of  their  legal  pur- 
suit, and  in  a  condition  that  it  could  not  be  distributed  within  any 
certain  time,  nor  otherwise,  except  at  the  discretion  of  the  trus- 
tees.   ......     Here  the  creditors  are  to  be  delayed  in 

receiving  property  which  undeniably  belongs  to  them  the  minute 
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it  comes  to  the  hands  of  the  trustees.  For  whose  benefit  is  this 
delay  ?  Not  for  creditors,  for  they  will  get  no  more  after  they 
shall  assent,  or  refuse  to  assent  to  the  conditions  proposed,  than 
they  would  get  immediately,  if  there  had  been  no  such  condition. 
The  delay  is  manifestly  to  benefit  the  debtors,  in  order  that  they 
may  secure  from  it  an  advantage  to  which  they  have  no  rightful 

claim If  the  debtors  had  no  right  to  lock  up 

the  property  in  the  hands  of  their  assignees  until  the  creditors 
would  execute  releases,  what  right  had  they  to  lock  it  up  in  their 
hands  until  the  assignees  should  choose  to  ascertain  that  the  cred- 
itors would  not  execute  releases  ?  The  principle  of  the  delay  is 
the  same  in  one  case  as  the  other." 

In  tlie  case  at  bar,  neither  of  the  elements  of  fraud  for  which 
the  assignment  in  that  case  was  held  void,  appears.  There  is  no 
placing  of  the  property  of  the  debtors  in  the  hands  of  the  assign- 
ee, beyond  the  reach  of  their  creditors,  and  then  proposing  terms 
of  accommodation ;  no  making  of  the  release  a  condition  of  the 
preference ;  nor  does  the  provision  in  question  impose  any  hin- 
drance or  delay  upon  the  creditors. 

Giving  the  Respondent  the  full  b^iefit  of  the  finding,  that  the 
agreement  and  assignment  are  but  parts  of  one  transaction,  it  is 
impossible  to  make  the  transaction,  like  that  in  Grover  v.  Wake- 
man,  an  assignment  with  a  conditional  preference,  the  imposing 
of  which  condition,  of  itself,  necessarily  produces  delay  in  tlie 
distribution  of  the  avails  of  the  property  among  the  creditors. 
Here,  the  terms  on  which  creditors  would  release  were  agreed 
upon  while  tlie  property  was  in  the  hands  of  the  debtors,  and 
within  reach  of  the  creditors,  without  any  coercion  or  duress ;  and 
the  assignment  was  in  pursuance  of  such  agreement.  It  is,  in 
respect  to  the  provisions  complained  of  as  fraudulent,  in  effect  (if 
any  effect  is  given  to  the  agreement)  a  composition  deed,  binding 
both  upon  the  assignee  and  the  creditors  of  the  second  class. 
There  can  be  no  allegation,  surely,  that,  as  against  these  creditors, 
the  provision  is  fraudulent. 

It  is  what  they  have  consented  to  and  agreed  for  (Hone  v. 
Henriques,  13  Wend.  240;  Rapalee  v.  Stewart,  27  K  Y.  R.  310). 
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And  I  am  quite  unable  to  see  how  it  is  frandalent  as  against  the 
Plaintiff,  or  any  other  creditor  of  the  assignors. 

Tlie  view  above  taken  is  supported  by  the  case  of  Hastings  v. 
Belknap  (1  Denio,  190),  in  which  insolvent  debtors  having  as- 
signed their  whole  property  to  trustees  for  the  payment  of  their 
debts,  "  in  consideration,"  as  stated  in  the  assignment,  "  of  the 
ftdl,  final,  absolute,  and  unconditional  discharge  and  release  of  the 
undersigned,  by  each  and  every  one  of  their  creditors,  of  and 
from  all  manner  of  action  and  actions,"  &c.  The  New  York 
Common  Pleas,  upon  the  trial,  charged  the  jury  that  the  assign- 
ment was  upon  the  condition  that  the  creditors  of  the  assignors 
should  release  them,  and  was  therefore  intended  to  coerce  the 
creditors  and  extort  from  them  a  release,  and  that  it  was  partial, 
and  therefore  void.  Upon  error  to  the  Supreme  Court  this  was 
held  erroneous. 

The  Court  say:  "The  Court  below  charged  that  the  assign • 
ment  was  fraudulent  and  void,  because  it  was  conditional^  to  wit : 
that  Jones  &  Ma^'cy's  creditors  should  release ;  that  it  was  co- 
ercive on  their  creditors,  and  made  to  extort  a  release.  In  terms 
it  was  absolute,  and  not  conditional.  The  consideration  of  the 
assignment  was  a  release  already  given  or  executed,  and  it  was  a 
present  absolute  assignment  for  the  benefit  of  all  their  creditors. 
This  is  not  an  assignment  made  by  a  debtor  for  the  benefit  of  his 
creditors,  v^pon  condition  that  they,  in  order  to  receive  the  benefit 
of  it,  shall  discharge  him  from  their  demands;"  and  the  judg- 
ment was  reversed.  See  also  Powers  v.  Graydon  (10  Bosw 
630). 

The  Respondent  insists  that  the  Appellants  took  no  sufficient 
exception  to  the  conclusions  of  law  arrived  at  by  the  Court,  to 
entitle  them  to  question  their  correctness.  In  this  the  Re- 
spondent is  clearly  mistaken.  The  case  states  that  "on  the  1st 
day  of  August,  1860,  the  Court  rendered  its  decision  in  wi'iting, 
as  will  fully  and  at  large  appear  in  the  copy  of  the  same,  con- 
tained in  the  judgment-roll  herein  ;  and  the  Defendants'  counsel 
thereafter  duly  excepted  to  all  and  every  the  conclusions  of  law 
in  said  decision  and  judgment  contained,  to  wit : " — then  setting 
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fortli  the  substance  of  each  conclusion  of  law  stated  by  the  Court 
in  the  decision. 

That  in  the  specifications  of  exceptions  the  more  foil  and  spe- 
cific language  of  the  judgment  is  adopted,  rather  than  that  of  the 
decision,  cannot  prejudice  the  exceptions,  since  they  specify  and 
point  out  each  conclusion  of  law,  though  not  in  the  precise  lan- 
guage of  the  decision.  The  provision  of  the  statute  under  which 
the  exceptions  were  filed  is  as  follows :  "  For  the  purposes  of  an 
appeal  either  party  may  except  to  a  decision  on  a  matter  of  law 
arising  upon  such  trial  within  ten  days,"  &c.  (Code,  §  268). 
The  "  matter  of  law  "  is  siifliciently  excepted  to  if  pomted  out 
with  certainty  in  the  exception,  though  in  language  dififerent 
from  that  in  which  it  is  stated  by  the  Court  or  referee. 

I  think  the  judgment  of  the  Court  below  is  erroneous,  and  that 
it  should  be  reversed. 

All  concur,  except  Gboveb,  J. 

Judgment  accordingly. 

JOEL  TIFFANY, 
State  Eeporter. 
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PHILIP  PFEIFFER  and  SAMUEL  FEANKENIIEIMER, 
Appellants,  v.  BETTEY  ABLER,  Respondent. 

Parol  agreement — Consideration — Statute  of  frauds. 

A  verbal  promise  to  sell  goods  to  a  responsible  party,  upon  the  usual  terms 
and  for  full  value,  forms  no  consideration  for  an  independent  engagement  to 
pay  the  antecedent  debt  of  a  third  party. 

Appeal  from  the  Supreme  Court.  The  action  was  upon  a  ver- 
bal promise  by  the  Defendant  to  pay  a  debt  due  from  her 
deceased  husband  to  the  Plaintiffs. 

The  issue  was  referred  to  Judge  Peabody,  who  dismissed  the 
complaint. 

Tlie  facts  were  these :  The  Plaintiffs  sold  goods  to  the  Defend- 
ant's husband,  in  the  years  1850  and  1851.  He  died  in  Decem- 
ber, 1854,  having  reduced  the  debt  by  payments,  from  time  to 
time,  amounting  in  the  aggregate  to  $600,  but  a  balance  was  still 
due  to  the  Plaintiflfe.  After  his  death  she  promised,  verbally,  to 
pay  them  this  balance ;  and  they  at  the  same  time  promised  to 
sell  goods  on  credit  to  her  to  enable  her  to  carry  on  business,  and 
to  assist  her  in  settling  with  other  creditors  of  her  husband,  and 
these  promises  they  fulfilled.  There  was  no  written  engagement 
between  the  parties,  and  she  paid  only  about  $50  on  account  of 
her  husband's  debt. 

The  judgment  dismissing  the  complaint  was  aflirmed  on  appeal 
to  the  General  Term  in  the  First  District. 

(7.  A,  Runde  for  Appellants. 
John  H.  Reynolds  for  Kespondent. 

Porter,  J. — It  does  not  appear  that  the  husband  left  any  prop- 
erty, or  that  the  widow  had  any  interest  to  subserve  by  assuming 
the  payment  of  his  debts.  She  was  under  no  obligation  to  the 
Plaintiffs,  unless  one  was  created  by  her  unwritten  promise  to  pay 
what  she  did  not  owe.  The  original  demand  was  not  extinguished 
by  the  arrangement,  and  there  was  no  such  new  consideration  as 
would  suffice  to  take  the  case  out  of  the  Statute  of  Frauds.     Tlie 
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settlement  which  the  Plaintiffs  were  to  aid  her  in  negotiating  was 
of  the  debts  of  another,  for  which  she  was  not  liable,  and  in 
which  she  had  no  personal  concern.  She  was  evidently  in  good 
credit ;  for  the  Appellants  were  willing  to  trust  her  for  the  amount 
of  her  husband's  debt,  and  for  all  she  was  willing  to  purchase. 
A  verbal  promise  to  sell  goods  to  a  responsible  party,  for  ftiU 
value  and  on  usual  terms,  formed  no  consideration  for  an  inde- 
pendent engagement  to  pay  the  antecedent  debt  of  a  third 
person.  There  is  nothing  in  the  facts  found  by  the  referee  to 
withdraw  the  agreement  from  the  operation  of  the  Statute  of 
Frauds  (Mallory  v.  Gillett,  21  K"ew  York,  412). 

The  judgment  should  be  affirmed. 

All  the  Judges  concurred,  except  Bockes  and  Groveb,  JJ., 
who  were  for  reversal. 

Grovee,  J.  (dissenting). — The  only  question  in  this  case  is, 
whether  the  promise  made  by  the  Defendant  to  pay  the  Plaintiflfe 
a  debt  due  them  from  the  deceased  husband  of  the  Defendant, 
was  within  the  Statute  of  Frauds.  If  it  was,  the  judgment  of 
the  Supreme  Court  holding  it  void  was  correct,  and  should  be  af- 
firmed. From  the  facts  found  by  the  referee,  it  appears  that  the 
promise  was  verbal  and  made  in  consideration  of  a  sale  of  goods 
upon  credit  by  the  Plaintiffs  to  the  Defendant,  and  of  assistance 
to  be  rendered  by  the  former  to  the  latter,  in  settling  the  affairs 
of  the  husband ;  that  the  Plaintiffs  performed  the  contract  on  their 
part ;  that  the  Defendant  paid  a  small  portion  of  the  debt,  and 
refused  to  pay  the  residue.  This  contract  is  not  witliin  the  statute, 
although  one  of  its  subjects  was  a  pre-existing  debt  due  iroia 
Defendant's  deceased  husband. 

Her  contract  to  pay  it  was  founded  wholly  upon  a  considera- 
tion received  by  her,  and  was  in  no  sense  collateral  to  the  debt 
against  the  husband.  She  became  the  only  debtor  upon  that 
contract,  and  in  no  sense  surety  for  the  estate  of  her  husband  for 
its  payment. 

Such  cases  are  not  within  the  statute  (Leonard  v.  Vredenburgh, 
8th  Johns.  29 ;  Mallory  v.  Gillett,  24th  N.  T.  412). 
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There  must  be  a  consideration,  but  the  promise  need  not  be 
in  writing. 
The  consideration  in  the  present  case  was  sufficient. 
The  judgment  appealed  from  should  be  reversed. 
Judgment  affirmed. 

JOEL  TIFFANY, 
7  State  Keporter. 
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JOHN  EADWAY  aot  Othees,  Appellants,  v.  JEREMIAH 
BRIGGS  AND  NATHANIEL  BRIGGS,  Respondents. 

Lessees  of  Wharf— Possession — Damage-^Negligence. 

In  order  to  maintain  an  action  against  a  lessee  of  a  public  wharf  in  the  city 
of  New  York,  for  damage  sustained  by  the  Plaintiff  by  reason  of  the  lessee's 
neglect  to  keep  such  wharf  in  good  repair  and  safe  for  public  use,  it  is  not 
necessary  to  show  the  Defendant  in  exclusive  possession  of  such  wharf.  It  is 
sufficient  to  show  that  Defendant  accepted  the  lease  and  exercised  rights 
under  it. 

Appeal  from  the  Common  Pleas  in  the  city  of  New  York. 

The  PlaintiflFs  brought  their  action  to  recover  the  value  of  a 
horse  and  cart,  and  a  load  of  merchandise.  On  the  trial  they 
proved  that  in  March,  1858,  their  carman  drove  upon  one  of  the 
public  piers  in  the  city  of  New  York,  with  a  load  of  merchan- 
dise, to  deliver  it  on  board  of  a  sleamer  lying  there ;  that  whilst 
there  the  horse  became  unmanageable,  backed  into  the  river,  and 
was  drowned.  They  also  proved  that  the  string-piece  on  the 
westerly  side  of  the  pier  (the  side  on  which  the  horse  backed  oflT) 
was  in  an  unsafe  condition,  being  not  more  than  two  inches  above 
the  surface  of  the  pier. 

They  further  proved  a  lease  from  the  corporation  of  the  city 
of  New  York  to  the  Defendants,  bearing  date  March  4th,  1855, 
which  first  recited  that  the  corporation  was  the  owner  of  several 
wharves,  slips,  piers,  or  bulkheads  in  said  city,  and  entitled  to  col- 
lect and  receive  the  wharfage  and  slippage  thereof,  and  had 
agreed  to  sell  and  assign  their  right  to  the  collection  of  wharfage 
at  some  of  them  to  the  Defendants,  for  the  term  of  five  years  from 
the  1st  day  of  May  then  ensuing.  This  instrument  then  pro- 
ceeded to  convey  to  the  Defendants,  "  their  heirs  and  assigns,  all 
and  singular  the  wharfage  which  shall  or  may  arise,  accrue,  or 
become  due,  between  May  1st,  1855,  and  May  1st,  1860,  for  the 
use  or  occupation,  by  vessels  of  more  than  five  tons  burden,  of 
any  of  the  whai'ves,  slips,  piers,  or  bulkheads  belonging  to  said 
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parties  of  the  first  part  in  the  East  Kiver,  or  of,  in,  or  to  which 
they  are  entitled  to  receive  and  collect  the  wharfage  and  slip- 
page thereof,  at  the  west  side  of  Pier  No.  12,  and  the  bulkhead 
adjoining  the  foot  of  Old  Slip,  excepting  all  such  docks,  wharves, 
piers,  and  slips  as  are  otherwise  leased  by  said  parties  of  the  first 
part,  or  used  for  ferry  purposes."  The  Defendants  covenanted 
"  during  the  continuance  of  said  lease,  to  keep  the  said  wharves, 
piers,  or  bulkheads  in  good  repair,  at  their  own  proper  cost  and 
charge,  and  surrender  the  same  at  the  expiration  of  said  term,  in 
as  good  condition  as  they  are  at  the  time  they  take  possession 
thereof,  the  natural  wear  and  decay  excepted." 

They  also  covenanted  that,  during  the  same  period,  they  would 
"keep  the  wharves  in  good  condition  and  safe  and  proper  repair, 
indtiding  especially  tlw  string-pieces^  and  other  superficial  por- 
tions thereof,  ybr  safe  usage^'*  <fec.,  &c. 

They  also  covenanted  that  they  would,  "  on  the  last  day  of  the 
term  demised,  or  other  sooner  determination  thereof,  surrender 
and  yield  up  the  said  rights  and  privileges  hereby  demised,  with 
all  and  singular  the  rights,  members,  privileges,  and  appurtenan- 
ces thereto  belonging,  into  the  hands  and  possession  of  the  parties 
of  the  fii-st  part,  without  fraud  or  delay."  The  Defendants  agreed 
further,  on  their  part,  that  no  demand  should  be  made,  nor  any 
compensation  received,  for  the  occupation  of  the  top  or  surface 
of  any  of  the  public  wharves  or  piers,  for  any  purpose  what- 
ever. 

At  the  close  of  the  PlaintiflFs'  evidence,  the  Defendants'  counsel 
moved  to  dismiss  the  complaint,  on  the  ground  that  the  PlaintiflFs 
had  not  shown  that  the  Defendants  were  in  possession  of  the 
premises  in  question  at  the  time  of  the  occurrence,  and  the  Court 
granted  the  motion. 

The  General  Term  affinned  the  judgment,  and  the  Plaintiffs 
appealed  to  this  Court. 

Charles  N.  Blach  for  Appellants. 

Benedict  J  Burr  &  Benedict  ior  Respondents. 

FuLLEBTON,  J. — It  was  uot  necessary  for  the  Plaintiffs  to  prove 
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that  the  Defendants  were  in  the  actual  possession  of  the  pier,  to 
enable  them  to  recover  in  this  case. 

They  were  not  entitled  to  the  exclusive  possession,  by  the  terms 
of  their  lease ;  neither  was  it  in  the  power  of  the  corporation  to 
grant  it  to  them. 

A  public  pier  is  a  part  of  the  public  highway,  and  must  be  de- 
voted to  the  public  use.  The  exclusive  use  of  a  public  pier  may 
be  granted  by  the  Common  Council  of  the  city  of  New  York  to 
vessels  engaged  in  commerce,  or  for  commercial  purposes  (Davies' 
Laws,  705),  but  not  to  individuals  for  private  purposes,  to  the 
exclusion  of  the  public.  It  has  been  suggested,  too,  that  this 
must  be  done  by  the  city  in  its  legislative  capacity,  and  not  by 
mere  contract  through  its  officers  (The  Mayor  v.  Rice,  4  E.  D. 
Smith,  609).  By  various  statutes  of  this  State,  authority  is  given 
to  the  owners  of  private  wharves  or  piers,  and  to  the  corporation 
as  to  public  piers,  to  collect  wharfage  and  slippage  from  vessels 
that  occupy  them— the  rates  being  fixed  by  law. 

The  accident  in  this  case  occurred  on  one  of  the  public  piers  of 
the  city  of  New  York,  for  the  use  of  which  the  city  had  the  right 
to  collect  wharfage,  being  charged,  of  course,  with  the  correlative 
duty  of  keeping  it  in  repair.  The  legal  effect  of  the  instrument 
given  in  evidence  on  the  trial  was  to  subrogate  the  Defendants  to 
the  place  of  the  corporation,  investing  them  with  all  the  rights 
and  subjecting  them  to  all  the  duties  of  that  body,  as  the  owner 
of  a  public  pier. 

This  will  appear  plain  when  reference  is  made  to  the  terms  of 
the  instrument.  It  sells  and  assigns  the  wharfage^  which  shall  or 
may  arise,  or  accrue,  during  the  time  covered  by  the  lease,  the 
lessees  agreeing  to  keep  the  premises  in  repair. 

But  it  does  not  purport  to  give  possession  of  the  property ; 
on  the  contrary,  the  lessees  were  required  to  covenant  that  "  no 
demand  should  be  made,  nor  any  compensation  received,  for  the 
occupation  of  the  top  or  surfdce  of  such  wharves  or  piers,  for  any 
purpose  whatever." 

The  Defendants  in  this  case,  therefore,  had  no  other  right  in 
or  to  the  use  or  possession  of  the  property  not  enjoyed  by  every 
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Other  citizen  in  common  with  them,  except  the  right  to  collect 
the  wharfage  to  which  their  agreement  entitled  them,  and  the 
right  to  enter  for  the  purpose  of  making  repairs,  in  compliance 
with  their  covenant. 

I  have  not  overlooked  the  fact  that  the  lessees  covenanted  "  to 
surrender  the  piers  at  the  expiration  of  the  time,  in  as  good  con- 
dition as  they  were  at  the  time  they  took  possession  thereof." 

But  these  were  not  apt  terms  to  express  the  real  meaning  of 
the  parties.  This  language  was  used  in  connection  with,  and  is 
a  part  of,  the  covenant  to  keep  in  repair,  and  was  designed  to 
express  the  condition  which  the  property  should  be  in  at  the  expi- 
ration of  the  term,  rather  than  to  define  the  tenure  by  which  the 
Defendants  held  it. 

This  is  rendered  the  more  apparent  when  we  refer  to  another 
clause,  at  the  close  of  the  instrument,  where  the  lessees  covenant 
to  "  surrender  and  yield  up  the  rig/Us  (mdprwUegea  demised." 

The  naked  right  to  collect  wharfage  (which  was  all  that  the  De- 
fendf^nts  possessed)  is  incorporeal  in  its  nature,  and  is  incapable 
of  any  other  or  different  possession  than  grows  out  of  the  right 
itself,  and  is  incidental  thereto,  and  which  attached,  by  force  of 
the  agreement  which  originated  it,  immediately  on  its  execution 
and  delivery  (East-Haven  v.  Hemingway,  7  Conn.  186,  203). 

When,  therefore,  the  Plaintiffs  were  nonsuited  on  the  ground 
that  they  had  not  shown  that  the  Defendants  were  in  possession 
of  the  premises  under  their  lease,  tie  Court  overlooked  the  dis- 
tinction between  the  bare  right  to  collect  wharfage  and  the  actual 
physical  possession  of  the  premises  in  connection  with  which  the 
right  was  exercised. 

If  a  turnpike  company  shotild  sell  and  assign  the  tolls  which 
it  had  a  right  to  receive,  the  assignee  agreeing  to  keep  the  road- 
bed in  repair,  in  an  action  against  such  assignee  for  damages 
growing  out  of  his  neglect  to  perform  his  duty,  it  would  not  be 
pretended  that  it  would  be  necessary  to  prove  that  he  had  entered 
into  possession  of  the  highway. 

It  was  necessary,  however,  to  prove  that  the  Defendants  accepted 
the  grant,  in  order  to  make  them  liable  for  the  Plaintiffe'  loss ; 
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this  being  quite  a  different  thing  from  the  question  of  the  pos- 
session of  the  premises.  But  that  acceptance  was  proved  by  the 
introduction  of  the  lease,  for  it  was  signed  by  the  Defendants 
themselves. 

Even  if  that  had  not  been  the  case,  the  acceptance  would  have 
been  presumed,  upon  the  principle  that  a  man  is  presumed  to  ac- 
cept that  which  is  a  benefit  (Camp  v.  Camp,  5  Conn.  291 ;  Doe 
V.  Marston,  3  Wend.  149;  Bailey  v,  Culverwell,  8  Bar.  &  Cres. 
448 ;  Townson  v,  Tickell,  3  Bar.  &  Aid.  31). 

Having  accepted  the  grant,  the  Defendants  were  bound  to  keep 
the  premises  in  repair.  The  damage  which  the  Plaintiffs  sus- 
tained was  caused  by  their  neglect,  and  they  are  liable  for  it. 
The  city  exercised  due  care  on  its  part,  when  it  required  the  De- 
fendants to  keep  the  premises  "  in  good  condition,  and  safe  and 
proper  repair,  including  especially  the  sti^i/ng-pieces.'^^ 

And  this  the  Defendants  failed  to  do. 

It  was  the  want  of  a  safe  and  proper  string-piece  that  caused 
the  accident,  and  the  Defendants  are  clearly  liable  (Burton  v. 
Barclay,  5  M.  &  Payne,  785 ;  Mayor  of  Albany  v.  Cunliff,  2 
Com.  165 ;  Henley  v.  The  Mayor  of  Lyme,  3  B.  &  A.  77;  Brett 
V.  Cumberland,  Cro.  Jac.  399,  521 ;  4  Cush.  277). 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

All  concur,  except  Hunt  and  Bockes,  JJ.,  not  voting. 

Reversed. 

JOEL  TIFFANY, 
State  Reporter. 
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FRANKLIN  W.  HUNT,  Eespondent,  v.  THE  MICHIGAN 
SOUTHERN  AND  NORTHERN  INDIANA  RAILROAD 
COMPANY,  Appellants. 

Common  Carrier — Presvmpiive  negligence — Shipping  Receipt — Evidence, 

Procuring  a  third  party,  without  examination  of  the  goods,  to  sign  a  receipt 
declaring  the  packages  to  be  in  good  order,  furnishes  no  evidence  of  the  con- 
dition of  the  goods  at  the  time  of  signing  such  receipt. 

Appeal  from  the  New  York  Common  Pleas. 

The  action  was  for  injury  by  the  negligence  of  the  Defendants 
to  the  medical  library  of  the  Plaintiff,  which  was  delivered  to 
them  as  carriers  for  transportation. 

The  books  were  received  by  the  Defendants,  properly  boxed,  in 
perfect  order,  at  Rolling  Prairie,  Indiana,  on  the  5th  of  April,  1854. 
In  their  receipt  of  that  date  they  stated  that  they  were  to  forward 
them  to  the  Plaintiff  at  Bergen,  New  Jersey,  without  further  lia- 
bility after  railroad  or  lake  shipment,  or  loss  by  fire. 

The  Plaintiff,  who  is  a  physician  residing  in  New  York,  after 
his  return  went  to  Bergen,  from  time  to  time,  for  the  property, 
but  could  get  no  account  of  it.  At  length,  some  three  weeks 
after  the  delivery  to  the  Defendants,  he  found  the  boxes  at  Jersey 
City,  in  the  dep6t  of  the  New  York  and  Erie  Railroad  Company. 
They  were  dry  and  in  apparent  good  order.  He  paid  the  freight 
and  took  them  home ;  when,  upon  opening  the  boxes,  he  found 
that  the  contents  had  been  wet,  that  the  books  had  been  soaked 
through,  and  that  the  injury  had  occurred  so  long  before  that  the 
bed-clothes  boxed  with  the  books  were  all  mildewed.  The  prop- 
erty was  damaged  to  the  extent  of  $150. 

The  Defendants  gave  no  evidence  to  exonerate  themselves  from 
the  imputation  of  negligence  on  their  own  road,  nor  to  explain 
what  was  done  with  the  boxes  during  the  three  days  which  inter- 
vened between  their  shipment  at  Rolling  Prairie  and  their  deliv- 
ery to  the  next  carrier  at  Toledo.  The  Appellants  introduced 
the  receipt  of  the  Cleveland  and  Toledo  Company,  dated  on  the 
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8th  of  April,  covering  a  large  amount  of  property,  in  which  this 
was  included,  and  describing  the  whole  as  in  good  order  and  con- 
dition. It  did  not  appear,  however,  that  the  goods  were  ex- 
amined at  all,  or  that  they  were  in  good  order  in  fact.  The 
Marine  Court,  upon  these  facts,  held  that  the  damage  was  due  to 
the  Defendants'  negligence ;  and  the  judgment  was  affirmed  on 
appeal  to  the  New  York  Common  Pleas,  the  opinion  of  the  Court 
being  delivered  by  Judge  Daly. 

Charles  Tracy  for  Appellants. 
Win.  W.  Miles  for  Respondent. 

PoETEB,  J. — There  is  nothing  in  the  evidence  to  justify  the 
claim  that  the  property  was  injured  after  it  passed  from  the  cus- 
tody of  the  Defendants.  The  mildewed  condition  of  the  blankets 
indicated  that  the  goods  were  drenched  at  an  early  stage  in  their 
transportation.  If  the  fact  was  otherwise,  the  Appellants  had 
the  means  of  proving  it.  They  furnished  no  explanation  of  the 
detention  of  the  property  for  three  days  on  the  way  from  Rolling 
Prairie  to  Toledo,  and  it  is  fair  to  infer  that  tlie  injury  occurred 
within  that  period.  This  inference  is  not  repelled  by  the  circum- 
stance that  they  procured  a  third  party  to  sign  a  receipt,  without 
examination,  describing  the  packages  as  in  good  order  on  their 
reshipment  at  Toledo.  This  simply  confirmed  the  evidence  of 
the  Plaintiff,  that  there  was  nothing  in  the  exterior  appearance 
of  the  boxes  to  indicate  the  damaged  condition  of  the  contents. 
The  question  was  one  of  fact.  No  error  of  law  was  committed 
on  the  trial,  and  the  Court  below  was  right  in  aflSrming  the 
judgment. 

All  the  Judges  concurring, 

Judgment  affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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FREELAND  T.  BAENET,  LESTER  S.  HUBBARD,  and 
WILLIAM  DURBIN,  Respondeots,  v.  SAMUEL  K. 
WORTHINGTON,  Appkllaot. 

Letter  of  Credit — Acceptance  of  Draft — Extrinsic  evidence— Form  of  Complaint. 

Extrinsic  eyidence  is  competent  to  enable  the  Court  to  understand  the  pur- 
pose for  which  a  draft  was  made,  and  to  interpret  and  apply  its  language. 

Where  the  Defendant  enters  into  an  arrangement  with  other  parties  to  the 
effect  that  a  draft  is  to  be  drawn  upon  him  on  time,  and  is  to  be  discounted 
and  the  avails  thereof  paid  over  to  him,  and  for  that  purpose  writes  a  letter  of 
credit  to  be  used  in  procuring  the  discount,  he  is  to  be  deemed  the  borrower, 
and  is  liable  for  the  proceeds  thereof  coming  to  his  hand,  independent  of  the 
question  of  acceptance. 

Appeal  from  the  Superior  Court  of  the  City  of  Buffalo. 

The  action  was  for  the  recovery  of  the  amount  of  a  draft  on  the 
Defendant,  made  by  Burton  &  Hubbard,  for  the  sum  of  $3,000, 
wlich  the  Plaintiffs  discounted,  as  they  claim,  on  the  faith  of  a 
letter  written  by  the  Defendant,  who  received  the  proceeds  of 
the  discount,  but  refused  to  accept  the  bill. 

Tke  complaint  contained  three  counts ;  two  of  them  upon  a 
promise  to  accept  and  pay  the  draft,  and  the  third  for  money  lent 
and  iJvanced  at  the  Defendant's  request.  The  cause  was  tried 
before  Judge  Yerplanck,  without  a  jury. 

The  following,  among  other  facts,  were  proved  on  the  trial : 
The  fim  of  Burton  &  Hubbard  was  composed  of  Marshall  Bur- 
ton and  Lucius  F.  Hubbard.  They  were  in  the  produce  and 
shipping  business  in  the  State  of  Ohio.  They  were  in  the  habit 
of  consi^ing  their  produce  to  the  Defendant,  a  commission  mer- 
chant at  Buffalo,  and  of  drawing  drafts  against  it,  which  he  had 
always  accepted.  He  had  made  advances  to  them,  prior  to  the 
date  of  the  draft,  to  an  amount  several  thousand  dollars  in  excess 
of  the  estimated  value  of  the  property  he  had  received  as  their 
consignee ;  out  this  fact  was  unknown  to  the  Plaintiffs. 

On  the  14th  November,  1860,  two  days  before  the  date  of  the 
draft,  Lucius  P.  Hubbard,  one  of  the  firm,  was  at  the  Defendant's 
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office  in  Buffalo.  The  Defendant  wished  them  (Burton  &  Hub- 
bard) to  furnish  him  some  money.  He  wanted  them  to  raise 
some  money  for  him  to  help  meet  his  acceptances.  Hubbard 
replied  that  it  would  be  impossible  without  his  assistance.  The 
Defendant  asked  him  if  he  could  raise  some  money  at  the  West. 
Hubbard  said  they  probably  could  by  making  drafts  on  him,  pay- 
able in  New  York ;  and  if  the  Defendant  thought  it  best,  he 
woidd  write  to  his  partner  to  make  such  drafts.  The  Defendant 
told  him  he  had  better  do  so.  Hubbard  said  that,  in  order  to 
raise  money  in  that  way,  it  might  be  necessary  to  have  his  accept- 
ance or  letter  of  credit,  to  show  that  he  would  accept  the  paper. 
The  Defendant  replied  that  this  would  not  be  necessary  ;  that  he 
would  write  to  Mr.  Burton  and  arrange  all  that.  Hubbard  sug- 
gested that  the  paper  should  be  made  payable  at  Ketchum,  Son 
&  Oo.'s,  or  at  the  Union  Bank.  The  Defendant  left  it  to  their 
preference,  and  remarked  that  he  might  be  glad  to  have  them 
raise,  in  that  way,  eight  or  ten  thousand  dollars,  if  they  could  do 
so ;  and  he  directed  them  to  make  the  drafts  for  $2,500  or  $3,000 
at  first,  and  to  send  the  proceeds  to  him. 

The  Defendant  afterwards  told  Hubbard  that  he  had  written  to 
Burton  to  make  drafts  on  him,  payable  in  New  York,  and  raise 
money  on  them.    The  letter  was  as  follows : 

"  Buffalo,  November  14, 1360. 
"M.  Burton,  Esq.: 

"Dear  Sir — ^Mr.  H.  has  written  you  the  state  of  things 
here.  We  have  shipped  all  we  could,  and  sold  the  balance. 
Now,  in  order  to  get  along,  and  put  up  the  necessary  margins 
here  which  New  York  houses  will  require,  it  will  be  necessary  to 
have  more  ready  funds.  Our  banks  are  tightening  up,  and  throw 
off  all  the  customers  they  can.  I  have  given  them  the  canal  bills, 
without  consignees  as  yet,  and,  am  waiting  to  hear  from  W.,  and 
R.  H.  &  Co. 

"  You  will  make  your  draft  for  $3,000,  or  two  drafts  for  $2,500 
eacK  on  as  long  time  as  you  can,  and  forward  theftnds  as  early 
as  yoii  can,  as  I  must  on  the  \^ih  arrange  a  portion  of  the  drafts 
here. 
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"  I  hope  markets  will  improve  and  pay  well  for  the  expense  and 
tronble  we  are  to  in  getting  this  grain  forwarded.  Don't  delay 
in  arranging  and  remitting. 

"  Yours  truly, 

*^S.   K.   WOETHINGTON." 

It  was  proved  that  the  drafts  or  acceptances  referred  to  in  the 
letter,  which  the  Defendant  had  to  meet,  were  personal  papers  of 
his  own,  with  which  Burton  and  Hubbard  had  nothing  to  do,  and 
that  there  were  no  outstanding  drafts  by  them  ;  that  the  last  of 
his  acceptances  for  them  had  been  paid  by  him  twelve  days  before 
this  letter  was  written. 

The  Defendant,  who  was  sworn  on  the  trial,  admitted  that  his 
dealings  were  with  the  firm ;  that  he  never  had  any  individual 
transactions  with  Burton,  and  that  there  was  no  arrangement  for 
his  making  an  individual  draft  upon  him. 

On  receiving  the  letter  of  the  Defendant,  with  one  from  Hub- 
bard, Burton  went  on  the  16th  of  November  to  the  Plaintifi*s, 
who  were  bankers  at  Sandusky ;  made  a  draft,  in  the  name  of 
his  firm,  on  the  Defendant  for  $3,000,  payable  sixty  days  after 
date  at  the  office  of  Ketchum,  Son  &  Co.,  New  York ;  communi- 
cated to  them  the  contents  of  the  Defendant's  letter,  and  the  fact 
that  the  proceeds  were  to  be  remitted  to  him,  and  they  there- 
upon discounted  the  draft  on  the  faith  of  the  Defendant's  respon- 
sibility. The  Defendant  admits  that  he  received  the  proceeds, 
and  that  he  supposed  them  to  be  the  avails  of  this  draft  at  the 
time  he  received  them. 

Specific  objections  were  taken  to  the  introduction  of  the  letter 
and  the  draft,  and  to  the  admission  of  parol  proof  of  the  antece- 
dent and  surrounding  circumstances ;  and  exceptions  were  duly 
taken  to  the  several  nilings  of  the  Court. 

The  Judge  found,  in  substance,  the  following  facts :  On  the 
Uth  of  November,  1860,  the  Defendant,  in  writing,  directed  and 
empowered  Burton  &  Hubbard  to  draw  upon  him  the  draft  in 
question ;  and  such  direction  and  authority  were  intended  by 
him  as  a  letter  of  credit  to  enable  them  to  procure  the  draft  to  be 
discounted.     On  the  16th  of  November  Burton  &  Hubbard  pro- 
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cured  it  to  be  discounted ;  and  the  discount  was  made  on  the  faith 
of  such  direction,  authority,  and  letter  of  credit.  The  proceeds 
were  paid  to  the  drawers,  and  remitted  by  them  to  the  Defend- 
ant. On  due  presentation  of  the  draft  he  refused  to  accept  it, 
and  he  afterwards  reftised  to  pay  it  at  maturity.  The  Judge  gave 
judgment  in  favor  of  the  Plaintiffs  for  $3,113.75,  the  amount  of 
the  draft,  with  interest. 

The  judgment  was  aflSrmed  on  appeal  to  the  General  Term. 

John  Ganson  for  Appellant. 
John  S.  Talcott  for  Respondents. 

PoRTEK,  J. — The  letter  of  the  Defendant,  though  addressed  to 
the  partner  who  happened  to  be  at  home,  was  evidently  intended 
to  authorize  a  draft  by  the  firm.  It  is  to  be  read  in  the  light  of  the 
surrounding  circumstances,  proof  of  which  was  properly  admitted 
to  aid  the  Court  in  ascertaining  the  purpose  of  the  paper,  and  in 
applying  and  interpreting  its  language  (Hutchins  v,  Hebbard,  34 
New  York,  24;  Agawam  Bank  v.  Strever,  18  id.  509;  Blossom 
V.  GriflSn,  3  Keman,  569 ;  French  v.  Carhart,  1  Comstock,  102). 

The  Defendant  was  substantially  the  borrower.  Burton  & 
Hubbard  were  indebted  to  him  on  an  open  and  current  account, 
but  they  had  no  available  means  of  payment.  His  own  paper 
was  maturing,  and  he  wished  them  to  borrow  in  Ohio,  for  his  use, 
what  he  could  not  obtain  at  home,  in  the  then  stringent  condi- 
tion of  the  money  market.  They  told  him  they  could  not  obtain 
the  loan  without  the  aid  of  his  credit ;  and  he  accordingly  fur- 
nished them  with  a  written  authority  to  make  the  draft,  for  the 
precise  purpose  of  giving  credit  to  the  paper,  of  which  he  was  to 
receive  the  proceeds. 

The  Judge  seems  to  have  been  of  opinion  that  as  there  was  no 
agreement,  in  terms^  to  honor  the  draft,  the  transaction  did  not 
amount  to  an  unconditional  promise  of  acceptance  within  the 
meaning  of  the  statute.  He  held,  however,  that  the  Defendant 
was  responsible,  as  upon  a  letter  of  credit^  on  the  faith  of  which 
the  Plaintiffs  made  the  discount.  In  a  rigid  and  technical  sense 
that  name  may  not  be  strictly  appropriate ;  and  yet,  in  view  of 
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the  intention  with  which  the  letter  was  written,  and  the  purpose 
for  which  it  was  to  be  used,  the  designation  can  scarcely  be  called 
a  misnomer.  In  its  substantial  oflSce,  the  writing  was  really  a 
letter  of  credit ;  but  it  was  also  something  more.  In  view  of  the 
circumstances  under  which  it  was  given,  the  Defendant's  unqual- 
ified authority  to  draw  on  him  for  the  amount  was  equivalent  to 
an  unconditional  promise  to  pay  the  draft.  The  absence  of  tech- 
nical promissory  words  is  of  no  practical  moment,  where  the  lan- 
guage employed  is  such  as  to  raise  an  imperative  legal  obligation 
(Bank  of  Michigan  v.  Ely,  17  Wendell,  508,  512;  Ulster  Coun- 
ty Bank  v,  McFarlan,  5  Hill,  432). 

Tlie  objection  that  the  complaint  is  insufficient  to  uphold  the 
judgment  is  one  which  we  cannot  sustain.  It  is  based  on  the 
statutory  provision  that  a  written  and  unconditional  promise  to 
accept  a  bill,  before  it  is  drawn,  shall  be  deemed  an  actual  accept- 
ance in  favor  of  a  party  purchasing  on  the  faith  of  such  an  en- 
gagement. It  was  not  designed  to  prescribe  a  form  of  pleading, 
but  to  furnish  a  rule  of  judgment.  Under  our  present  system  a 
party  is  at  liberty  in  his  complaint  to  state  the  actual  facts  which 
raise  a  cause  of  action  in  his  favor.  In  the  pi-esent  case  the 
Plaintiflfe  alleged  the  promise  made  by  the  Defendant,  and  his  re- 
fusal to  perform  it ;  they  proved  the  truth  of  what  they  averred ; 
and  they  deduce  their  title  to  judgment  through  a  statute  which 
makes  these  facts  conclusive  in  support  of  their  legal  right. 

The  judgment  should  be  affirmed. 

All  the  Judges  concurring, 

Judgment  affirmed. 

JOEL  TIFFANY, 

State  Keporter, 
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GEOEGE   A.  DILLINGHAM,  Appellant,  v.  CARLOS  A. 
BOLT  AND  SAMUEL  LADUE,  Eespondeots.  . 

Chattel  mortgage — Renewal — Filing — Non-residence. 

Where  the  mortgagor  of  chattels  has  sold  his  interest  therein  and  removed 
from  the  State,  so  as  to  render  it  impossible  for  the  mortgagee  to  comply  with 
the  statute  to  continue  the  lien  by  a  refiling  of  the  mortgage,  &c.,  the  mort- 
gagee must  avail  himself  of  his  rights  against  the  property  within  the  year,  if 
he  would  protect  himself  against  subsequent  bond  fide  purchasers. 

The  mortgagor  having  removed  from  the  State  within  the  year,  renders  it 
impossible  to  refile  the  mortgage  in  the  office  of  the  clerk,  &c.,  where  the 
mortgagor  is  then  residing. 

Parker,  J. — ^This  action  was  brought  to  recover  possession  of  a 
canal-boat.  The  Defendants,  in  their  answer,  justified  the  taking 
and  detention  complained  of,  under  a  chattel  mortgage  executed 
by  a  former  owner  of  the  boat  to  Defendant  Ladue. 

The  cause  was  referred,  and  the  trial  before  the  referee  resulted 
in  a  judgment  for  the  Plaintiff,  which  judgment  was  reversed  by 
the  Conrt,  at  General  Term,  and  a  new  trial  ordered. 

The  referee  found,  as  facts,  that  on  the  27th  of  July,  1855,  one 
James  Thistle,  then  a  resident  of  the  to\vn  of  Sweden,  in  the 
county  of  Monroe,  owned  the  boat  in  question,  and,  being  in- 
debted to  the  Defendant  Ladue  in  the  sum  of  $70.97,  on  that 
day  executed  to  him  the  mortgage  set  forth  in  the  answer,  which 
was  filed  in  the  oflice  of  the  town  clerk  of  said  town  of  Sweden, 
on  the  28th  of  July,  1855.  That  in  October,  1855,  Parmelee, 
Everitt  &  Co.,  for  a  valuable  consideration,  without  knowledge  of 
the  mortgage  and  in  good  faith,  bought  the  boat  of  Thistle,  he 
having  continued  and  then  being  in  possession  thereof.  That 
Parmelee  took  possession  of  the  boat,  and  continued  in  possession 
until  August,  1856,  when  the  Plaintiff  purchased  it  of  him  in 
good  faith,  for  a  valuable  consideration,  and  without  any  knowl- 
edge of  said  mortgage ;  took  it  into  possession,  and  continued  to 
hold  it  until  September  2J,  1856,  when,  the  amount  secured  by 
the  mortgage  being  past  due  and  unpaid,  the  Defendants  took  the 
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boat  from  the  Plaintiif  by  virtue  of  said  mortgage,  the  Defend- 
ant Bolt  acting  under  the  direction  and  as  the  agent  of  the  De- 
fendant Ladue. 

That  on  the  27th  of  July,  1856,  a  copy  of  the  mortgage,  with 
the  following  statement  thereon,  was  filed  in  the  oflSce  of  the  town 
clerk  of  the  said  town  of  Sweden,  to  wit :  "  The  said  mortgage, 
of  which  the  within  is  a  copy,  is  unpaid,  and  there  remains  due 
thereon  the  sum  of  somewhere  about  sixty  dollars,  as  near  as  the 
same  can  be  estimated,  and  the  mortgagee  claims  an  interest 
therein  to  that  amount  or  thereabouts.  That  he  has  a  good, 
valid,  and  subsisting  lien  on  the  property  therein  until  the  same 
is  cancelled." 

His  conclusions  of  law  were,  that  the  mortgage  was  good  in  its 
inception  ;  that  the  statement  exhibiting  the  interest  of  the  mort- 
gage was  sufficient  in  point  of  form ;  that  the  Plaintiff  was  a  sub- 
sequent purchaser  in  good  faith,  and  that  the  mortgage  ceased  to 
be  valid  as  against  him,  after  the  expiration  of  one  year  from  the 
original  filing  thereof,  for  the  reason  that  the  copy  and  statement 
were  not  again  filed  in  the  office  of  the  clerk  of  the  town  where 
the  mortgagor  vended  at  the  time  of  fmch  rejilmg.  Hence  judg- 
ment was  ordered  for  the  Plaintiff. 

As  against  Parmelee,  Everitt  &  Co.,  who  purchased  before  the 
expiration  of  the  year  from  the  first  filing  of  the  mortgage,  no 
refiUng  with  a  statement  was  necessary.  It  was  held  in  Meech 
V.  Patchin  (14  N.  Y.  R.  71),  that  the  omission  to  refile  a  chattel 
mortgage,  pursuant  to  the  third  section  of  the  act  on  that  subject 
(Laws  of  1833,  402),  does  not  render  it  invalid  against  purchasers 
or  mortgagees  intermediate  the  original  filing  and  the  ending  of 
the  year ;  and  that  the  term  "  subsequent^^^  in  the  provision  in 
that  section,  that  "every  mortgage  filed  in  pursuance  of  this  act 
shall  cease  to  be  valid,  as  against  the  creditors  of  the  person  mak- 
ing the  same,  or  against  svhsequent  purchasers  or  mortgagees  in 
good  faith,  after  the  expiration  of  one  year  from  the  filing  thereof, 
unless,"  &c.,  means  subsequent  to  the  expiration  of  the  year — 
that  is,  after  the  time  of  refiling  has  elapsed.  Had  these  pur- 
chasers, therefore,  who  purchased  before  the  expiration  of  the- 
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year,  continued  to  be  the  owners  until  September  2(i,  1856,  when 
Defendant  Ladue  took  the  property  under  his  mortgage,  there 
could  be  no  pretence,  inasmuch  as  they  were  not  subsequent  pur- 
chasers, that  they  could  have  held  it  against  the  mortgage,  even 
if  there  had  been  no  attempt  to  file  the  copy  and  statement. 

The  Plaintiff  purchased  of  them  after  the  year.  Is  he,  within 
the  meaning  of  the  act,  a  subsequent  purchaser  ? 

The  Greneral  Term  held  he  was  not,  but  stood  in  the  shoes  of 
Parmelee,  taking  no  better  right  than  he  had ;  and  therefore  decided 
that  the  Defendants,  under  the  mortgage,  had  the  bettei*  claim, 
and  reversed  the  judgment.  In  this  view  of  the  case,  I  cannot 
but  think  the  General  Term  erred.  It  seems  very  clear  to  me 
that  the  Plaintiff  is  a  subsequent  purchaser,  within  the  meaning 
of  the  act. 

The  statute  does  not  expressly  limit  the  term  "  purchaser  "  to 
the  purchaser  directly  from  the  mortgagor,  nor  do  I  think  there 
is  any  such  limitation  implied  or  intended.  The  object  of  the 
original  filing  of  the  mortgage  is  to  give  public  notice  of  the  lien, 
thereby  affixing  to  the  property  mortgaged,  as  it  were,  an  ear 
mark,  indicating  to  all  persons  who  would  purchase  it  the  exist- 
ence of  the  lien ;  and  this,  not  only  while  remaining  in  the  hands 
of  the  mortgagor,  but  in  whose  hands  soever  it  may  bo.  The 
effect  of  this  notice  attends  the  property  as  it  passes  from  hand  to 
hand  during  the  year,  so  that  no  purchaser,  however  remote  from 
the  naortgagor,  can  hold  it  as  against  the  mortgage.  As  the  filing 
of  the  mortgage  is  to  avail  the  mortgagee  as  notice  of  the  lien, 
not  merely  to  the  immediate  purchaser  from  the  mortgagor,  but 
to  all  subsequent  vendors,  so  the  requirement  to  file  it,  and  thus 
give  the  notice,  was  in  order  to  protect  purchasers,  not  from  the 
imposition  of  the  mortgagor  alone,  but  against  that  of  all  the 
successive  purchasers  from  him  down  to  the  end  of  the  year.  As 
the  notice  is  for  the  benefit  of  all  purchasers  during  the 
3^ear,  all  are  entitled  to  it,  and  all  may  take  advantage  of  its  omis- 
sion. 

The  same  is  true  of  the  refiling  and  statement  required  by  the 
third  section  of  the  act.    The  object  of  that  is  merely  to  extend 
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and  continue  in  operation  the  effect  of  the  first  filing,  as  to  the 
amount  remaining  unpaid,  for  another  year. 

I  can  see  no  reason,  therefore,  why  the  Plaintiff,  although  his 
purchase  was  not  directly  frotaa  the  mortgagor,  but  from  his  ven- 
dee, is  not  to  be  deemed  a  sybseguent  purchaser,  within  tlie  mean- 
ing and  intent  of  the  act,  as  well  as  within  its  terms.  If  he  was, 
then  the  refiling  and  statement  required  by  the  third  section  was 
necessary  to  prevent  his  bond  fide  purchase  from  overreaching 
the  mortgage  and  giving  him  a  title  unencumbered  by  it. 

It  is  said,  however,  by  the  Respondents'  counsel,  that  a  person 
cannot  convey  a  better  title  than  he  has,  and  therefore  the  Plain- 
tiff acquired  by  his  purchase  from  Parmelee  no  better  title  than 
Parmelee  had,  which  was  a  title  subject  to  the  lien  of  the  mort- 
gage. 

The  principle  evolved  by  the  counsel  can  have  no  application, 
I  apprehend,  to  cases  under  the  registry  law.  The  mortgagor, 
Thistle,  for  example,  subsequent  to  the  giving  of  the  mortgage, 
had  no  legal  title  to  the  canal-boat ;  and  yet  if  he,  remaining  in 
this  State,  had  retained  it  until  after  the  expiration  of  the  year, 
and  then  sold  it  to  the  Plaintiff,  in  the  absence  of  the  refiling  no 
one  would  doubt  that  Plaintiff  would  have  held  it  free  from  the 
lien  of  the  mortgage,  notwithstanding  Thistle's  right  was  subject 
to  the  mortgage. 

But  for  the  fact,  then,  that  Thistle  had  left  the  State,  and  during 
the  thirty  days  next  preceding  the  close  of  the  year  did  not  reside 
in  it,  I  should  be  very  clearly  of  the  opinion  that  the  judgment 
of  the  General  Term  ought  to  be  reversed.  The  question  arises, 
however,  whether  such  removal  and  non-residence  did  not  render 
the  refiling  unnecessary.  Although,  at  first  view,  it  would  seem 
that  the  requirement  of  the  statute,  making  a  refiling  necessary 
within  thirty  days  before  the  expiration  of  the  year,  cannot  ap- 
ply to  cases  where  the  mortgagee  is  not,  during  the  thirty  days, 
a  resident  of  the  State,  because  the  refiling  is  specifically  re- 
quired to  be  in  the  oflSce  of  the  clerk  of  the  town  "  whei-e  the 
mortgagor  shaR  then  reside,"  which  requirement  is  nugatory,  if 

the  mortgagor  does  not  then  reside  in  the  State ;  still,  in  view  of 
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the  specific  provision  of  the  same  section,  that  "  every  mortgage 
filed  in  pursuance  of  this  act  sJiall  cease  to  be  valid,  as  against  sub- 
sequent purchasers  in  good  faith,  after  the  expiration  of  a  year 
from  the  filing  thereof,  unless,  within  thirty  days  next  preceding 
the  expiration  of  the  said  term  of  one  year,  a  true  copy  of  such 
mortgage,  together  with  a  statement,"  &c.,  "  shall  be  again  filed 
in  the  oflSce  of  the  clerk  of  the  town  where  the  mortgagor  shall 
then  reside,"  we  think  it  must  be  held  that,  when  the  contingency 
occurs  which  has  happened  in  this  case,  the  mortgagee  must,  as 
against  the  creditors  and  purchasers  mentioned  in  the  section, 
take  advantage  of  his  mortgage  within  the  year,  or  lose  the  ben- 
efit of  it  as  against  them.  The  declaration  that  it  shall  cease  to 
be  valid  unless  refiled  was,  we  think,  intended  to  operate  as  well 
when  the  refiling  was  rendered  impossible  by  the  removal  of  the 
mortgagor,  as  when  it  was  omitted  for  any  other  reason. 

The  refiling  made  in  the  case  before  us,  in  the  town  where  the 
mortgagor  had  formerly  resided,  was  of  no  avail,  and  it  is  unneces- 
sary to  examine  the  question  whether  the  statement  was  such  as  the 
statute  requires.  It  follows  that  the  lien  of  the  mortgage  had 
ceased  as  against  the  Plaintiff",  and  the  referee  was  right  in  order- 
ing judgment  in  his  favor.  The  judgment  of  the  General  Term, 
reversing  that  judgment,  was  therefore  erroneous,  and  must  be 
reversed. 

All  concur. 

Judgment  accordingly. 

JOEL  TIFFANY, 
State  Reporter. 
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JOHN  H.  BAREmGER  v.  STANLEY  HAMMOND   and 
WILLIAM  H.  SHEPARD. 

Fravduleni  Vendor — Bond  fide  purchaser. 

A  bond  fide  purchaser  for  value  from  a  fraudulent  vendor  acquires  a  good 
title. 

Horace  TTiatnaa  for  Eespondent. 
D,  0.  Hyde  for  Appellants. 

Grover,  J. — The  bill  of  sale  from  Louis  Baron  to  De  Lorme 
was  properly  received  in  evidence. 

It  appeared  that  Baron  once  owned  the  horse,  and  the  Plain- 
tiflF  made  title  through  De  Lorme. 

The  bill  of  sale  was  competent  to  show  that  Baron  transferred 
the  horse  to  De  Lorme.  The  conclusions  of  law  drawn  by  the  ref- 
eree, from  the  facts  found  by  him,  were  correct. 

The  only  question  of  law  raised  by  the  exceptions  to  the  report 
is,  whether  a  bon4  fide  purchaser  from  a  fraudulent  vendor  ac- 
quires a  good  title  to  the  property. 

The  law  upon  this  point  has  long  since  been  settled  that  he 
does  (Mowrey  v.  Walsh,  8  Cowen,  238 ;  Lewis  v.  Palmer,  Hill 
and  D.  Sup.  68). 

The  judgment  appealed  from  must  be  aflirmed. 

All  affirm. 

JOEL  TIFFANY, 

State  Reporter. 
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ISAAC  H.  BKONNER  and  Others,  Eespondents,  v.  SAMUEL 
FRAUEiSITHAL,  Appellant. 

EvideTtce^  Conflict  of — Declarations  in  absence  of  Defendant — Lost  Note — Parol 
Proof  of  Endorsement. 

In  an  action  for  goods  sold  and  delivered,  upon  the  question  whether  Plain- 
tiffs trusted  a  third  party,  rather  than  the  Defendant,  for  the  bill  of  goods, 
there  being  a  conflict  of  testimony  on  that  point,  it  is  competent  for  the  Plain- 
tiff to  prove  that  he  was  informed  at  the  time  that  said  third  2>arty  was  un- 
trustworthy, the  witness  giving  him  such  information. 

E.  F.  RaU  for  Appellant. 

A,  J,  Pa/rker  for  Eespondents. 

Davies,  Ch.J. — The  Plaintiffs,  composing  the  firm  of  Bronner 
&  Brothers,  seek  to  recover  in  this  action  the  amount  of  a  bill  of 
goods,  which  they  claim  tliey  sold  to  the  Defendant.  The  De- 
fendant, on  the  contrary,  claims  that  the  goods  were  sold  to  one 
Samuel  Lowenstein. 

Seckel  Bronner,  one  of  the  Plaintiffs,  testified,  without  objec- 
tion, that  on  the  day  the  goods  were  sold  to  the  Defendant  he 
refused  to  sell  the  goods  to  said  Lowenstein,  and  that  Xathaniel 
C.  Bishop  had  at  that  time  told  him  not  to  trust  said  Lowenstein, 
because  he  was  not  responsible. 

The  said  Bishop  was  then  called  as  a  witness  on  behalf  of  the 
Plaintiffs,  and  was  asked  this  question :  "  State  whether  you  knew, 
when  Lowenstein  came  there,  anything  concerning  his  responsi- 
bility ;  and  if  so,  whether  you  made  any  communication  on  that 
subject  to  the  Plaintiffs  ? " 

This  was  objected  to  by  the  counsel  for  the  Defendant,  on  the 
ground  that  the  Defendant  was  not  shown  to  be  present  at  the 
time. 

The  Court  overruled  the  objection,  and  allowed  the  question  to 
be  put,  and  the  Defendant's  counsel  excepted. 

This  exception  is  now  urged  upon  us,  as  a  ground  for  reversal 
of  the  judgment  in  the  action. 
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It  is  to  be  observed  that  the  ground  of  the  objection  assumes 
an  answer  which  the  question  did  not  call  for. 

The  witness  was  not  asked  what  communication  he  did  make 
to  the  Plaintiffs  on  the  subject  of  the  Defendant's  responsi- 
bility. 

If  the  question  had  been  of  this  character,  then  the  objection 
would  have  had  point  and  relevancy. 

The  question  embraced  two  propositions:  1.  Whether  the 
witness  knew  anything  of  the  responsibility  of  Lowenstein,  when 
the  latter  came  to  purchase  the  goods  ;  and  2.  If  he  did,  whether 
he  made  any  communication  to  the  Plaintiffs  on  that  subject. 

As  to  the  firet  branch  of  the  question,  it  is  not  perceived,  nor 
is  it  now  urged,  that  any  sound  objection  exists  to  it.  Many  pur- 
poses suggest  themselves  why  the  Plaintiffs  might  need  to  ascer- 
tain whether  the  witness  had  any  knowledge  on  this  subject. 

The  fact  of  such  knowledge  was  legitimate,  and  if  it  had  ap- 
peared from  his  answer  that  the  witness  had  it,  it  would  then 
have  been  competent  to  inquire  of  him  how  he  became  pos- 
sessed of  that  knowledge,  and  if  from  Lowenstein  himself,  it 
cannot  be  doubted  that  it  would  be  competent  to  show  that  the 
same  had  been  communicated  to  the  Plaintiffs  ;  and  it  was  wholly 
immaterial  whether  they  derived  it  directly  from  Lowenstein 
himself,  or  mediately  through  the  witness ;  and  it  was  equally 
immaterial  whether  the  Defendant  was  present  or  absent  when 
such  knowledge  came  to  them.  The  issue  made  by  the  Defend- 
ant upon  the  trial  was,  that  the  goods  were  sold  to  Lowenstein, 
and  not  to  himself.  To  this  the  Plaintiffs  replied,  that  they  did 
not  sell  to  Lowenstein,  and  they  refused  to  sell  to  him,  as  the 
witness  Bishop  had  told  them  not  to  trust  Lowenstein,  because  he 
was  not  responsible.  This  testimony  greatly  corroborated  the 
statement  of  the  Plaintiffs,  that  they  did  not  sell  to  Lowenstein, 
as  it  is  not  to  be  credited  that  they  would  sell  to  an  irresponsi- 
ble man.  As  such  testimony  had  been  given  without  objection, 
there  could  not  be  any  good  objection  to  the  second  branch  of  the 
question,  even  if  it  had  gone  to  the  extent  of  inquiring  as  to  the  na- 
ture of  the  commimication  made  by  Bishop  to  the  Plaintiffs  on  the 
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Bubject  of  Lowenstein's  responsibility.  The  Defendant  had  no 
concern  with  that  communication,  and  he  had  no  ground  to  in- 
sist that  the  Plaintiffs  could  not  ascertain  the  fact  of  Lowen- 
stein's responsibility,  except  in  his  presence.  But  the  question 
did  not  call  for  the  communication,  but  only  the  fact,  whether 
any  conununication  on  this  subject  was  made  by  the  witness. 
There  could  be  no  objection  to  such  an  inquiry;  neither  could  the 
Defendant  object  that  the  Plaintiffs  ascertained  Lowenstein's 
irresponsibility  when  he  was  not  present. 

The  claim  of  the  Plaintiffs  in  suit  was  assigned  by  them  for 
the  benefit  of  their  creditors,  and  they  having  made  a  settlement 
with  their  creditors,  the  same  was  reassigned  to  them. 

While  in  the  hands  of  their  assignee,  a  brother  of  Samuel  Low- 
enstein  called  upon  a  clerk  of  the  assignee,  and  purchased  said 
claim,  and  gave  in  payment  four  notes  of  $189.82  each,  at  two, 
four,  six,  and  eight  months. 

The  clerk  stated  at  the  time  he  had  no  authority  to  make  the 
arrangement ;  and  the  assignee,  on  being  informed  of  it,  repu- 
diated the  transaction. 

The  clerk  also  testified  that  he  never  received  the  notes,  never 
held  the  notes,  and  had  never  seen  them.  And  the  notes  were 
returned  by  the  person  with  whom  they  were  deposited  for  the 
assignee. 

One  Fulda  was  the  agent  in  procuring  said  purchase  of  said 
claim,  and  said  notes  were  delivered  to  him  for  that  purpose.  He 
testified  that  all  the  notes  were  returned  to  him,  and  that  he  had 
them  all  before  any  of  them  became  due. 

Samuel  Lowenstein  was  then  called  as  a  witness  for  the  De- 
fendant, and  the  following  question  was  put  to  him  in  reference 
to  one  of  the  notes  delivered  to  Fulda : 

"By  whom  was  the  note  you  saw  in  Rochester  endorsed?" 
The  question  was  objected  to  by  the  Plaintife'  counsel,  on  the 
groimd  that  the  loss  of  the  note  was  not  proved,  and  it  was  not 
shown  to  be  in  Plaintiffs'  possession. 

The  objection  was  sustained,  and  the  question  excluded,  and 
the  Defendant's  counsel  excepted.     The  arrangement  in  regard 
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to  the  notes  having  been  cancelled,  and  they  returned  to  the  pos- 
session of  Fulda,  the  agent  of  Lowenstein,  it  was  wholly  immate- 
rial by  whom  the  note  inquired  of  was  endorsed. 

It  was  not  important  that  this  evidence  was  not  objected  to  on 
the  ground  of  its  immateriality.  Evidence  offered  in  support  of 
immaterial  issues  may  be  rejected  on  the  trial,  although  not  ob- 
jected to  by  either  party  (Corning  v.  Corning,  2  Seld.  97). 

The  exception  taken  to  the  admission  of  the  deposition  de  bene 
esse  of  Fulda,  a  witness  on  the  part  of  the  Plaintiffs,  is  untenable, 
and  was  properly  overruled. 

It  was  proven  that  he  (the  witness)  resided  out  of  the  State, 
and  that  inquiries  had  been  made,  at  the  time  of  the  trial,  at  his 
usual  places  of  stopping  when  in  the  State,  and  the  result  left  a 
reasonable  ground  to  infer  that  the  witness  was  not  at  the  time 
within  the  State. 

This  preliminary  proof  fully  met  the  requirements  of  the  cases 
(Donnell  v.  Walsh,  6  Bos.  621 ;  Nixon  v.  Palmer,  10  Barb. 
175). 

These  are  the  only  exceptions  taken  by  the  Defendant,  and 
upon  which  it  is  claimed  that  the  judgment  should  be  reversed. 

It  has  been  seen  upon  examination  that  they  cannot  be  sus- 
tained. 

The  jury  found  a  verdict  for  the  Plaintiffs,  and  judgment 
thereon  was  affirmed  at  the  General  Term  of  the  Superior  Court 
of  New  York. 

The  judgment  must  be  affirmed,  with  costs. 

Pabker,  J. — The  only  questions  for  examination  upon  this  ap- 
peal arise  upon  rulings  made  at  the  trial  in  regard  to  the  admis- 
sion and  rejection  of  evidence. 

The  action  was  for  goods  sold  and  delivered.  The  answer  de- 
nied the  sale  to  the  Defendant,  and  alleged  that  the  Plaintiffs  sold 
the  goods  in  question  to  one  Samuel  Lowenstein ;  and  further  set 
up  as  a  defence,  that  the  Plaintiffs  made  a  general  assignment  of 
all  their  property,  including  the  demand  in  question,  to  one  Mo- 
ses Bronner ;  and  that  the  said  assignee  afterwards  sold  and  as- 
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signed  the  said  demand  to  one  Joseph  Lowenstein,  to  whom  the 
said  Samuel  Lowenstein  had  paid  the  same. 

After  the  Plaintiffs  had  given  proof  respecting  the  sale  and  de- 
livery of  the  goods  in  question  to  the  Defendant,  his  counsel,  on 
cross-examination  of  Plaintiffs'  witnesses,  drew  out  proof  which, 
unexplained,  tended  to  show  that  the  goods  were  sold,  and  the 
credit  given  to  Samuel  Lowenstein,  and  not  to  the  Defendant, 
and  that  the  Plaintiffs  were  willing  to  trust  Lowenstein,  believing 
him  to  be  responsible ;  and  tending  to  contradict  and  discredit 
the  testimony  of  the  Plaintiff,  Seckel  Bronner,  who  had  sworn 
that  he  refused  to  sell  the  goods  to  Lowenstein,  and  that  Nathan- 
iel Bishop  had,  at  that  time,  told  him  not  to  trust  Lowenstein, 
because  he  was  not  responsible.  The  said  Bishop  was  then  called 
by  the  Plaintiffs  as  a  witness,  and  was  asked  to  state  whether  he 
knew,  when  Lowenstein  came  there,  anything  concerning  his  re- 
sponsibility, and  if  so,  whether  he  made  any  communication  on 
that  subject  to  the  Plaintiffs.  To  this  question  the  Defendant's 
counsel  objected,  on  the  ground  that  the  Defendant  was  not  shown 
to  be  present  at  the  time.  The  Court  overruled  the  objection, 
and  allowed  the  question  to  be  put,  and  Defendant's  counsel  ex- 
cepted. 

The  witness  answered  as  follows :  "  I  did  think  I  knew  his  re 
sponsibility,  and  I  told  Mr.  Bronner  I  would  not  trust  him,  unless 
he  would  give  security.  He  was  owing  me  a  larg^  amount  at 
that  time." 

In  deciding  the  question  raised  by  the  exception,  we  are  con- 
fined to  a  consideration  of  the  question,  without  i-eference  to  the 
answer  given,  because  the  answer  is  not  responsive  to  the  ques- 
tion. The  answer  called  for  by  the  question  was  a  simple  "  yes  " 
or  "no."  It  was  merely  preliminary  to  another  question,  which 
might  have  called  for  what  the  witness  told  the  Plaintiffs  on  the 
subject  of  Lowenstein's  responsibility. 

The  Court  could  not  know,  when  ruling  upon  the  question, 
that  anything  more  than  "yes  "  or  "  no"  to  it  was  called  for,  and 
it  must  be  deemed  to  have  made  the  ruling  with  tliat  view.  The 
objection  tliat  the  Defendant  was  not  present  at  the  time  inquired 
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about,  is  not  pertinent,  and  was  properly  overruled.  But  if  the 
question  had  gone  further,  and  called  for  the  communication  made 
to  the  Plaintiffs  on  the  subject,  I  think  it  would  have  been  ad- 
missible. As  the  evidence  then  stood  upon  the  issue  whether  the 
goods  were  sold  to  Lowenstein  or  to  the  Defendant,  there  being  a 
conflict  on  that  subject,  and  upon  the  collateral  and  pertinent 
fact,  whether  the  Plaintiffs  were  willing  to  trust  Lowenstein,  and 
even  whether  they  knew  him  to  be  irresponsible,  it  was  undoubt- 
edly competent  for  the  Plaintiffs  to  give  further  testimony  on  that 
subject. 

The  fact  that  the  Plaintiffs  knew  Lowenstein  to  be  untrust- 
worthy, was  one  which  it  was  proper  the  jury  should  know  and 
consider  in  weighing  the  balanced  testimony  upon  the  question 
whether  they  did  trust  him.  And  so  it  was  proper  to  show  that 
they  were  informed  of  that  fact  by  Bishop,  or  any  other  person 
who  knew  it ;  and  the  objection  that  the  Defendant  was  not  pres- 
ent when  the  communication  of  that  fact  was  made  to  them, 
presented  no  reason  for  its  exclusion  (1  Greenl.  Ev.  §§  101,  108). 
In  both  points  of  view,  therefore,  the  objection  was  properly 
overruled. 

The  Defendant,  upon  the  trial — afler  it  had  appeared  that  the 
Plaintiffs,  in  "November,  1857,  had  made  a  general  assignment  to 
Moses  Bronner,  and  that  in  March,  1858,  after  they  had  procured 
a  settlement  with  their  creditors,  Moses  Bronner  had  reassigned 
to  them  the  assigned  property,  including  the  claim  in  question — 
produced  a  bill  of  sale  of  the  demand  in  question  to  Joseph  Lowen- 
stein, purporting  to  have  been  made  by  Moses  Bronner,  assignee, 
on  the  Ist  day  of  December,  1857,  in  consideration  of  four  notes, 
payable  at  two,  four,  six,  and  eight  months. 

This  bill  of  sale,  it  was  shown,  was  not  executed  by  Moses 
Bronner  in  person,  nor  with  his  knowledge  or  consent,  and  that 
he,  upon  its  being  made  known  to  him,  repudiated  it,  and  deliv- 
ered back  the  notes  to  the  agent  of  Lowenstein,  who  had  procured 
the  paper  to  be  executed.  This  agent  testified  that  he  endorsed 
tlie  first  note,  and  when  he  got  it  back,  tore  his  name  off,  and  that 
he  supposed  it  was  destroyed,  though  he  did  not  know. 


Digitized  by  VjOOQ IC 


122  BRONNER  v.  FRAUENTHAL.  [Sept, 

Opinion  by  Parkbb,  J. 

Samuel  Lowenstein,  as  a  witness,  testified  as  to  the  notes,  that 
after  the  assignment  to  Joseph  Lowenstein  he  saw  the  first  one  in 
a  banking-house  in  Rochester.  The  Defendant's  counsel  asked 
him,  "  By  whom  was  the  note  you  saw  in  Rochester  endorsed  ? " 

This  question  was  objected  to  by  the  Plaintiffs'  counsel,  on  the 
ground  that  the  loss  of  the  note  was  not  proved,  and  it  was  not 
shown  to  be  in  Plaintiffs'  possession. 

The  Court  sustained  the  objection,  and  the  Defendant  excepted. 

It  is  insisted  by  the  counsel  for  the  Defendant  that  the  evidence 
was  competent,  as  tending  to  show  that  the  assignee  did  not  re- 
turn the  notes,  but  kept  them  until  due,  and  so  ratified  the  sale 
of  tlie  claim  in  suit,  and  that  the  proof  of  the  destination  of  the 
notes  was  sufficient  to  entitle  Defendant  to  the  evidence. 

I  do  not  think  the  Defendant  made  a  case  entitling  him  to  the 
evidence.  In  the  first  place,  as  there  was  no  offer  to  show,  or 
suggestion,  that  the  assignee  was  the  endorser,  it  did  not  appear 
to  be  material  to  inquire  by  whom  the  note  was  endorsed ;  and 
though  the  objection  was  not  on  that  ground,  it  was  no  en'or  in 
the  Court  to  exclude  immaterial  evidence  upon  its  own  motion, 
although  no  objection  was  raised  by  the  opposite  party  (Cooper  v. 
Barber,  24  Wend.  105).  Again,  there  was  no  sufficient  evidence 
of  the  loss  or  destruction  of  the  note.  Fulda,  the  agent  to 
whom  it  was  returned,  had  made  no  search  for  it,  and  did  not 
know  that  it  was  destroyed.  Nor  was  it  shown  that  it  was  not 
still  in  the  banking-house  in  Rochester.  It  was  not  competent, 
therefore,  to  give  parol  proof  of  the  endorsement. 

The  only  other  point  now  insisted  upon  by  the  Defendant's 
counsel  is,  that  there  was  no  sufficient  proof  of  the  absence  of 
the  witness  Fulda,  at  the  time  of  the  trial,  to  authorize  the  admis- 
sion of  his  deposition,  taken  conditionally  under  the  statute.  It 
was  proved  that  Fulda  resided  out  of  the  State ;  that  he  was  in 
the  habit  of  visiting  the  city  of  New  York,  where  the  action  was 
tried,  two  or  three  times  a  year,  and  remaining  but  a  single  day ; 
that  when  he  was  in  the  city  he  made  the  place  of  business  of  the 
witness  called  to  prove  his  absence,  his  headquarters,  and  that  the 
witness  had  no  knowledge  or  intimation  of  his  then  being  in 
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tOMm.  That  his  last  place  of  business,  when  he  lived  in  New 
York,  was  with  a  Mr.  Waller,  and  that  the  witness  had,  on  the 
morning  of  the  trial,  been  to  Waller's  to  ascertain  whether  he  was 
there,  and  found  that  he  was  not. 

And  that  Fulda,  when  applied  to  to  attend  the  trial,  had  said 
his  business  would  not  admit  of  his  absence  a  week  or  two  attend- 
ing on  the  trial.  There  was  no  evidence  tending  to  show  that  he 
was  in  the  State,  and  clearly  the  evidence  of  his  absence  was  primA 
facie  suflBcient. 

I  can  see  no  ground  for  reversing  the  judgment,  and  am  of  the 
opinion  that  it  should  be  aflSrmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 

State  Keporter. 
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THE  PEOPLE  EX  rel.  THE  NATIONAL  BKOADWAT 
BANK,  Appellants,  v.  JOHN  T.  HOFFMAN,  Mayor, 
&c.,  AND  Others,  Kespondents. 

United  States  Securities — Certificates  of  Indebtedness  not  exempt  from  local 

Taxes, 

Certificates  of  indebtedness,  issued  in  pursuance  of  the  Act  of  Congress  of 
March  1,  18G2,  are  not  exempt  from  taxation  by  State  or  municipal  authority. 

A  Congressional  declaration  of  exemption  from  taxation  adds  no  force  to 
that  which  is  the  subject  of  constitutional  exemption.  Whatever  subject  is 
constitutionally  exempt  from  taxation,  is  so  without  legislative  declaration, 
and  a  legislative  declaration  of  exemption  of  subjects  not  constitutionally 
exenipted,  is  of  no  validity. 

John  E,  Bur7*ill  for  Appellants. 
a.  (J'ff^^rTWfl^n- for  Respondents. 

Hunt,  J. — On  the  30th  April,  1866,  the  Legislature  passed  an  act 
authorizing  and  directing  the  Board  of  Supervisors  of  the  county 
of  New  York  to  refund  to  any  bank  which  may  have  paid  taxes 
in  that  county,  for  the  yeare  1863  or  1864:,  such  an  amount  of 
said  tax  as  was  imposed  or  levied  upon  said  bank  in  respect  to 
any  portion  of  its  capital  stock  invested  in  securities  of  the 
United  States,  by  law  exempt  from  taxation ;  and  for  this  purpose 
to  cause  to  be  issued  county  bonds,  signed,  sealed,  and  attested,  as 
thereby  required,  for  the  amount  of  the  claim  of  such  bank,  after 
it  should  have  been  audited  and  allowed  by  said  board,  and  ap- 
proved by  the  Mayor\  and  Corporation  Counsel  (Laws  1866,  voL 
2,  page  1996). 

The  Broadway  Bank  having  paid  such  tax,  presented  its  claim 
to  the  board,  and  the  same  was  audited  and  allowed  at  the  sum 
of  $53,132.31,  as  of  May  1st,  1866,  and  such  auditing  and  allow- 
ance was  approved  by  the  Mayor  and  Corporation  Counsel,  and 
bonds  for  that  amount  were  ordered  by  the  board  to  be  issued  to 
said  bank. 

In  pursuance  of  an  ordinance  of  the  said  board,  passed  January 
7th,  1867,  county  bonds  in  the  form  pr^cribed  by  the  said  act  of 
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April  30th,  1866,  and  said  ordinance,  were  prepared,  and  ready 
to  be  signed,  sealed,  and  issued  to  the  said  bank ;  but  the  Defend- 
ants refused  to  execute  or  deliver  the  same. 

The  ground  of  this  refusal  is,  that  a  portion  of  the  capital  stock 
of  the  Broadway  Bank,  on  which  the  aforesaid  taxes  of  1863  and 
1864  were  levied,  was  invested  in  certificates  of  indebtedness, 
issued  under  the  act  of  Congress  of  March  1st,  1862;  and  the 
Defendants  claim  that  such  certificates  are  not  securities  of  the 
United  States  by  law  exempt  from  taxation,  and  that  it  had  been 
so  adjudged  by  a  branch  of  the  Supreme  Court  since  the  de- 
cision of  the  Board  of  Supervisors.  The  General  Term  of  the 
First  District  held  that  the  certificates  were  liable  to  taxation. 
The  Plaintiffs  appealed  from  that  judgment  to  this  Court.  Cer- 
tificates of  indebtedness  under  the  act  of  Congress  of  March  17th, 
1862,  were  held  by  other  banks,  and  were  presented  for  decision 
in  the  same  judgment. 

Certain  evidences  of  debt  against  the  United  States  are  author- 
ized by  the  U.  S.  statutes,  to  which  I  will  presently  refer,  which 
it  is  claimed  are  exempt  from  taxation  by  State  authority. 

The  exemption  is  claimed  on  two  grounds :  first,  of  the  express 
declarations  of  the  United  States  statutes  to  that  effect ;  secondly, 
that  they  are  instrumentalities  of  the  United  States  government, 
necessary  to  the  administration  of  its  affairs,  and  for  that  reason 
not  liable  to  taxation  by  the  authority  of  the  State. 

The  statutes  in  question  are  those  of  March  1st,  1862  (vol.  12, 
p.  352,  U.  S.  Statutes  at  Large),  and  March  17th,  1862  (p.  370, 
same  vol).  By  the  act  of  March  Ist  the  Secretary  of  the  Treasury 
was  authorized  "  to  cause  to  be  issued  to  any  public  creditor  who 
may  be  desirous  to  receive  the  same,  upon  requisition  of  the  head 
of  the  proper  department,  in  satisfaction  of  audited  and  settled 
demands  against  the  United  States,  certificates  for  the  whole 
amount  due,  or  part  thereof,  not  less  than  one  thousand  dollars ; 
which  certificate  shall  be  payable  in  one  year  from  date,  or 
earlier,  at  the  option  of  the  Government,  and  shall  bear  interest 
at  the  rate  of  six  per  centum  per  annum." 

This    act  is  entitled,  "To  authorize  the  Secretary  of  the 
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Treasury  to  issue  certificates  of  indebtedness  to  public  creditors." 
It  assumes  the  existence  of  a  creditor,  and  of  an  audited  demand 
against  the  United  States.  It  authorizes  a  certificate  of  indebted- 
ness to  be  given  to  him,  payable  one  year  from  date,  or  earlier,  if  he 
shall  be  desirous  to  receive  the  same.  It  is  a  provision  for  extend- 
ing for  one  year  the  recognized  and  admitted  demand  of  a  public 
creditor.  It  is  in  no  sense  a  borrowing  of  money.  The  debt 
already  existed,  had  been  audited  by  the  proper  bureau,  and  the 
arrangement  under  consideration  was  for  time  merely.  The  act 
of  March  17th  (p.  370)  provided  that  the  Secretary  of  the 
Treasury  might  issue  "certificates  of  indebtedness "  such  as  are 
authorized  by  an  act  (above  referred  to),  to  such  creditors  as 
may  desire  to  receive  the  same  in  discharge  of  checks  drawn  by 
disbursing  officers  upon  sums  placed  to  their  credit  upon  the 
books  of  the  treasurer,  upon  requisitions  of  the  proper  depart- 
ments, as  well  as  in  discharge  of  audited  and  settled  accounts,  as 
provided  by  said  act. 

The  latter  act  possesses  the  same  elements,  and  no  others,  than 
the  one  before  referred  to ;  simply  extending  the  authority  to  issue 
the  certificates  to  a  different  class  of  creditors — those  who  held 
checks  drawn  by  disbursing  officers.  The  Secretary  is  authorized 
by  these  acts,  in  the  event  that  certain  public  creditors  shall 
desire  it,  to  issue  to  them  certificates  that  the  government  is  so 
indebted  to  them ;  which  certificates,  it  is  enacted,  shall  bear  an 
interest  of  six  per  cent.,  and  shall  entitle  the  government  to  a 
credit  of  one  year  or  less,  at  the  option  of  the  government. 

I  will  now  refer  to  those  statutes  which  declare  that  the  bonds 
and  other  securities  of  the  United  States  shall  be  exempt  from 
State  taxation,  under  which  exemption  is  claimed  for  their  certifi- 
cates. These  declarations  commenced  with  the  act  of  Feb.  25th, 
1862  (vol.  12,  p.  34:5,  §  2),  and,  so  far  as  I  am  able  to  discover, 
end  with  the  act  of  March  3d,  1865.  As  we  know  from  historical 
information,  as  well  as  by  a  reference  to  the  statutes  of  the  United 
States,  the  government  has  been  a  borrower  of  money,  at  intervals, 
from  its  organization.  But  without  going  further  back,  I  have 
now  before  me  tlie  statute  of  July  12th,  1841,  authorizing  a  loan 
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of  $12,000,000,  and  the  issuing  of  stock  therefor ;  the  act  of  April 
15tli,  1842,  authorizing  an  additional  loan  of  $5,000,000,  in  the 
same  manner;  the  act  of  July  22d,  184:6,  autliorizing  the  issue  of 
treasury  notes  to  the  extent  of  $10,000,000,  or  the  issuing  of  stock 
in  lieu  thereof;  the  act  of  January  28th,  1847,  authorizing  the  issu- 
ing of  $23,000,000  of  treasury  notes ;  the  act  of  February  8th, 
1861,  authorizing  the  loan  of  $25,000,000,  and  the  issuing  of  stock 
therefor ;  the  act  of  March  2d,  1861,  authorizing  a  like  loan  of 
$10,000,000  ;  and  the  act  of  July  17th,  1861,  authorizing  the  issue 
of  $250,000,000  of  treasury  notes.  Neither  of  these  acts  contain 
the  declaration  that  the  securities  issued  under  them  should  be 
exempt  from  State  taxation.  The  fii'st  act  in  which  this  provision 
is  found  is  that  of  February  25th,  1862  (vol.  12,  p.  345,  §  2), 
authorizing  the  issue  of  $150,000,000  of  United  States  treasury 
notes,  payable  to  bearer  at  the  treasury  of  the  United  States,  of 
the  denomination  of  five  dollars,  and  providing  that  $50,000,000 
should  be  in  lieu  of  the  demand  notes  authorized  by  the  act  of 
July  17th,  1861 ;  providing  further,  that  the  notes  thus  issued 
should  be  receivable  in  payment  of  all  taxes,  except  duties  on  im- 
ports, and  should  be  a  legal  tender  in  payment  of  all  "  public  and 
private  debts,  except  duties  on  imports,  and  interest  as  aforesaid." 
The  next  section  of  the  act,  in  order  "  to  enable  the  Secretary  of 
the  Treasury  to  fund  the  treasury  notes  and  floating  debt  of  the 
United  States,"  authorized  the  issue  of  bonds,  commonly  called 
five-twenties,  not  exceeding  five  hundred  millions  of  dollars,  bear- 
ing six  per  cent,  interest.  The  Secretary  was  further  authorized 
to  dispose  of  such  bonds  for  coin  or  treasury  notes,  or  notes  issued 
under  the  provisions  of  this  act ;  and  it  was  then  declared  that  all 
stocks,  bonds,  and  other  securities  of  the  United  States,  held  by  in- 
dividuals, corporations,  or  associations  within  the  United  States, 
shall  be  exempt  from  taxation  by  or  under  State  authority.  The 
next  provision  of  this  kind  is  in  the  act  of  March  3d,  1863  (vol.  12, 
p.  709),  authorizing  the  Secretary  of  the  Treasury  to  borrow  $600,- 
000,000  on  bonds  of  the  United  States,  and  to  issue  $400,000,000 
of  "  treasury  notes,"  bearing  six  per  cent,  interest,  and  $150,000,- 
000  of  "  United  States  notes,"  without  interest,  which  sliall  be 


Digitized  by  VjOOQ IC 


123  NATIONAL  BROADWAY  BANK  v,  MAYOR,  &o.         [Sept., 

Opinion  by  Hunt,  J. 

legal  tenders ;  "  and  all  the  bonds  and  treasury  notes,  or  United 
States  notes,  issued  under  the  provisions  of  this  act,  shall  be  exempt 
from  taxation  by  or  under  State  or  municipal  authority." 

The  next  declaration  of  exemption  is  found  in  the  act  of  March 
3d,  1864  (vol.  13,  p.  13),  authorizing  the  issue  of  $200,000,000  of 
five-forty  bonds,  bearing  an  interest  of  five  per  cent.,  where  it  is 
declared  that  "  all  bonds  issued  under  this  act  shall  be  exempt 
from  taxation  by  or  under  State  or  municipal  authority." 

And  again  on  the  30th  of  June,  1864  (vol.  13,  p.  218),  the 
Secretary  was  authorized  to  borrow  four  hundred  millions  of  dol- 
lars ;  to  issue  therefor  bonds,  bearing  an  interest  of  six  per  cent. ; 
and  it  was  declared  that  "  all  bonds,  treasury  notes,  and  other 
obligations  of  the  United  States,  shall  be  exempt  from  taxation, 
by  or  under  State  or  municipal  authority." 

And  again,  by  the  act  of  January  28th,  1865,  the  act  last  men- 
tioned was  amended,  by  authorizing,  in  lieu  of  the  bonds  author- 
ized by  the  first  section  of  that  act,  treasury  notes  of  the  descrip- 
tion authorized  in  the  second  section  thereof;  and  after  making 
certain  provisions  for  the  disposal  of  the  same,  it  was  enacted  that 
"such  notes  shall  be  exempt  from  taxation  by  or  under  State  or 
municipal  authority." 

The  only  remaining  declaration  is  found  in  the  act  of  March 
3d,  1866,  by  which  the  Secretary  was  authorized  to  borrow 
$600,000,000,  and  to  issue  therefor  bonds,  or  treasury  notes,  in 
such  form  as  he  may  prescribe,  bearing  an  interest  not  exceeding 
six  per  cent.  The  second  section  prescribes  the  manner  in  which 
the  "  bonds  or  other  obligations  issued  under  this  act "  shall  be 
disposed  of,  and  concludes  in  these  words :  "  and  all  bonds  or  other 
obligations  issued  under  this  act  shall  be  exempt  from  taxation 
by  or  imder  State  or  municipal  authority." 

Before  commenting  upon  these  statutes,  a  reference  to  the  prin- 
ciples upon  which  the  bonds  of  the  United  States  have  been 
adjudged  to  be  exempt  from  State  taxation  will  be  advantageous. 
McCuUoch  V.  The  State  of  Maryland  (4  Wlieat.  E.  316)  is  among  the 
earliest  on  the  subject.  The  Supreme  Court  of  the  United  States 
there  decided  that  Congress  had  the  power  to  incorporate  a 
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United  States  Bank;  that  the  bank  had  the  constitutional 
right  to  establish  its  branches  of  discount  and  deposit  within 
any  State ;  that  the  taxing  such  branch  office  by  a  State  was 
retarding  and  burdening  the  operations  of  laws  passed  to  carry 
into  eflFect  the  powers  of  the  government,  and  therefore  uncon- 
stitutional. The  bank  and  its  branches  are  held  to  be  "an 
instrument  employed  by  the  government  in  the  execution  of  its 
powers,"  and  no  more  liable  to  taxation  than  the  mail,  the  mint, 
the  custom-house  papers,  or  judicial  process  of  the  United  States. 
That  the  tax  was  "  upon  the  operation  of  an  instrument  employed 
by  the  government  of  the  Union  to  carry  its  powers  into  execur 
tion."  It  was  expressly  stated  (p.  436) :  "  This  opinion  does  not 
deprive  the  States  of  any  resources  which  they  originally  possessed. 
It  does  not  extend  to  a  tax  paid  by  the  real  property  of  the  bank, 
in  common  with  the  other  real  property  within  the  State,  nor 
to  a  tax  imposed  on  the  interest  wliich  the  citizens  of  Maryland 
may  hold  in  this  institution,  in  common  with  other  property  of 
the  same  description  throughout  the  State.  But  this  is  a  tax  on 
the  operations  of  the  bank,  and  is  consequently  a  tax  on  the  op- 
erations of  an  instrument  employed  by  the  government  of  the 
Union  to  carry  its  powers  into  execution." 

In  Osbom  v.  The  United  States  Bank  (9  Wheat.  K.  Y38),  the 
Supreme  Court  of  the  United  States  was  asked  to  reconsider  its 
opinion  in  the  case  of  McOulloch  v.  The  State  of  Maryland  (supra), 
80  far  as  it  decided  that  the  States  had  no  rightful  power  to  tax 
the  Bank  of  the  United  States. 

Upon  snch  reconsideration  the  former  decision  was  sustained, 
and  upon  the  same  general  grounds  as  before  set  forth. 

In  Weston  v.  The  City  of  Charleston  (2  Peters'  E.  449),  tlie 
city  of  Charleston  had  imposed  a  direct  tax  of  twenty-five  cents 
upon  the  hundred  dollars,  on  the  six  and  seven  per  cent,  stock  of 
the  United  States.  An  injunction  was  obtained  against  its  collec- 
tion, and  the  question  of  the  legality  of  the  tax  was  presented  to 
the  Supreme  Court  of  the  United  States.  The  Court  held  the 
tax  to  be  unconstitutional,  saying :  "  The  tax  on  government 

stock  is  thought  by  this  Court  to  be  a  tax  on  the  contract,  a  tax 
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on  the  power  to  borrow  money  on  the  credit  of  the  United  States, 
and  consequently  to  be  repugnant  to  the  Constitution." 

In  Dobbins  v.  The  Commissioners  of  Erie  County  (16  Peters' 
E.  435),  the  Plaintiff  was  assessed  by  the  State  authorities  upon 
his  office  of  captain  of  a  revenue  cutter  of  the  United  States,  and 
the  question  was  submitted  to  the  Court  upon  the  legality  of 
such  taxation.  The  statute  of  Pennsylvania  authorized  an  assess- 
ment "  upon  all  offices  and  posts  of  profit." 

The  Court  held  the  taxation  to  be  illegal,  upon  the  ground 
that  the  officer,  like  the  vessel  he  commanded,  was  "  a  means  to 
carry  into  effect  the  object  of  the  government,"  and  no  more 
liable  to  taxation  than  the  vessel. 

In  the  Bank  of  Commerce  v.  New  York  City  (2  Black,  620), 
the  doctrine  of  Weston  v.  The  City  of  Charleston  was  reiterated 
and  affirmed ;  and  it  was  held  that  "  a  State  tax  on  the  loans  of  the 
Federal  government  is  a  restriction  upon  the  constitutional  power 
of  the  United  States  to  borrow  money,"  and  thus  unconstitu- 
tional. 

It  is  evident  from  these  cases  that  a  stock  or  bond  of  the  United 
States,  issued  upon  a  loan  of  money  to  the  government,  is  none 
the  more  exempt  from  taxation  on  account  of  a  declaration  to  that 
effect  in  the  act  of  Congress  authorizing  the  issue.  The  exemption 
is  constitutional,  and  not  legislative. 

Whatever  the  Constitution  exempts  is  exempt,  although  the 
act  of  Congress  is  silent  upon  that  point.  Whatever  the  Consti- 
tution does  not  make  exempt,  it  is  beyond  the  power  of  Congress 
to-  exempt,  however  numerous  or  explicit  may  be  its  declarations. 
Thus  the  stocks  declared  to  be  exempt  in  Weston  v.  The  City  of 
Charleston  contained  no  express  clause  of  exemption.  The  same 
is  true  of  the  stocks  which  are  the  subject  of  inquiry  in  what  are 
called  the  tax  cases  (The  People  v.  Commissioners  of  Taxes, 
23  K  Y.  197;  2  Black,  620).  So  of  the  United  States  Bank 
and  its  branches,  and  so  of  the  salary  of  the  revenue  officer. 
In  each  case  the  exemption  is  placed  upon  the  express  gi'ound 
that  the  subject  taxed  was  a  means  or  power  of  the  United 
States,  necessary  or  useful  in   carrying  on  the  operations  of 
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the  government.  Such  means  or  instruments  cannot  be  taxed, 
not  because  Congress  declares  that  they  shall  not  be  taxed, 
but  because  they  are  parts  of  the  operations  of  the  government, 
which  the  Constitution  declares  must  not  be  bm'dened  or  impeded. 
The  large  loans  authorized  by  Congress,  by  three  several  laws, 
during  the  year  1861,  are  none  of  them,  in  terms,  exempted  from 
State  taxation.  They  are,  however,  as  effectually  shielded  by  the 
Constitution  as  if  the  strongest  words  had  been  employed  to  an- 
nounce such  exemption.  Congress  may  determine  what  are  the 
suitable  means  to  carry  on  the  government,  and  when  so  declared, 
whether  in  the  form  of  a  bank,  a  mail,  or  a  loan  of  money,  such 
means,  ipso  facto,  are  exempt  from  taxation.  On  the  other  hand, 
it  is  plainly  beyond  the  power  of  Congress  to  exempt  from  taxa- 
tion any  subject  or  matter,  within  the  territory  of  a  State,  that 
does  not  come  within  the  principle  of  the  exemption,  as  I  have 
stated  it.  In  the  language  of  Judge  Wayne,  in  Dobbins  v. 
Tlie  Commissioners  of  Erie  County  (sup.),  in  reference  to  the 
powers  of  the  State :  "  Taxation  is  a  sacred  right,  essential  to  the 
existence  of  government ;  an  incident  of  sovereignty.  The  right 
of  legislation  is  coextensive  with  the  incident,  to  attach  it  upon 
all  persons  and  property  within  the  jurisdiction  of  a  State.  But  in 
our  system  there  are  limitations  upon  that  right.  There  is  a  con- 
current right  of  legislation  in  the  States  and  in  the  United  States, 
except  as  both  are  restrained  by  the  Constitution  of  the  United 
States.  Both  are  restrained  by  express  prohibitions  on  the  sub- 
ject, and  the  States  by  such  as  are  necessarily  implied  when  the 
exercise  of  a  right  by  a  State  conflicts  with  the  execution  of  an- 
other sovereign  power  delegated  to  the  United  States.  Taxation 
is  a  sovereign  power  in  a  State;  but  the  collection  of  revenue 
upon  imported  goods,  and  the  regulation  of  commerce,  are  also 
sovereign  powers  in  the  United  States." 

"  It  is  so  ample  that  it  may  be  exercised  on  the  objects  to  which 
it  is  applicable,  to  the  utmost  extent  to  which  the  government 
may  choose  to  carry  it."  "  There  is  no  limit  in  the  exercise  of  the 
right,  no  guard  against  the  abuse  of  power,  but  in  the  struc- 
ture of  the  government,  and  the  discretion  of  the  representatives 
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of  the  people."  "  It  is  not  confined  to  the  people  and  property  of 
the  State ;  it  may  be  exercised  upon  every  object  brought  within  its 
jurisdiction"  (Penrose,  arguendo,  p.  438,  citing  numerous  cases). 
It  is  only  when  a  subject  is  within  the  express  prohibition  of  the 
Constitution  of  the  United  States,  or  when  it  is  a  means  of  carry- 
ing on  that  government,  that  it  can  be  relieved  from  its  obliga- 
tion to  bear  its  portion  of  State  taxation.  I  look  upon  the  Con- 
gressional declaration  of  exemption  as  of  no  legal  effect,  but  doubt- 
less of  service,  in  carrying  upon  the  face  of  the  authority  to  borrow 
an  evidence  of  exemption  which,  with  the  uninformed  or  the  un- 
reflecting, would  give  greater  facility  in  obtaining  the  desired 
loans. 

Nor  do  I  consider  it  by  any  means  certain  that  the  declaration 
of  exemption  was  intended  to  apply  to  the  certificates  in  question. 
The  very  frequency  of  its  repetition,  and  the  generality  of  its 
terms,  afford  evidence  to  the  contrary.  Thus,  in  the  act  of 
Febniary  25,  1862,  authorizing  the  issue  of  $160,000,000  of 
treasury  notes,  and  of  $500,000,000  of  bonds  to  fund  the  treasury 
notes,  it  is  declared  that "  all  stocks,  bonds,  and  other  securities  of 
the  United  States,  held  by  individuals,  corporations,  or  associations 
within  the  United  States,  shall  be  exempt  from  taxation  by  or 
under  State  authority." 

This  is  claimed  to  cover  the  certificates  now  under  consideration, 
although  they  were  issued  afterward.  Upon  the  same  argument, 
however,  it  would  protect  all  the  bonds,  and  security  of  every 
kind,  afterward  provided  for  by  Congress.  Why,  then,  should 
the  six  separate  declarations  of  exemption  which  I  have  quoted 
have  been  made  in  the  acts  of  Congress  ?  Upon  this  construc- 
tion they  are  simply  absurd ;  while  upon  the  legal  principle  that, 
although  general  terms  are  used  in  a  contract  or  a  statute,  they 
are  to  be  restricted  in  their  application  to  the  subject-matter  in 
hand,  the  repetition  is  sensible  and  intelligible.  This  idea  is  sus- 
tained by  the  difference  of  language  in  the  different  statutes.  Thus, 
the  language  last  quoted  is  general,  while  in  the  act  of  March  3d, 
1863,  it  is  declared  that  "  the  bonds,  treasury  notes,  and  United 
States  notes,  issued  under  the  provisions  of  this  act,"  shall  be 
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exempt;  limiting  the  exemption  to  the  issues  then  authorized. 
So  in  the  acts  of  March  3d,  1864,  of  January  28th,  1866,  and  of 
March  3,  1865,  the  exemption  is  confined  to  "  all  bonds  issued 
under  this  act,"  or  equivalent  words ;  while  in  the  act  of  June 
3d,  1864,  the  language  includes  all  bonds,  treasury  notes,  and 
other  obligations  of  the  United  States. 

I  think  this  language  is  to  be  applied,  in  each  case,  to  the  issues 
authorized  by  the  acts  in  which  it  is  found.  It  will  be  observed 
that  the  act  authorizing  the  issue  of  the  certificates  now  under  con- 
sideration contains  nO  declaration  of  exemption ;  and  unless  they 
are  to  be  exempt  upon  the  ground  that  they  are  the  means  and 
instruments  of  the  general  government,  necessary  to  its  opera- 
tions, they  must  come  within  the  general  scope  of  State  taxation. 
I  do  not  think  they  are  such.  The  money  or  materials,  or  what- 
ever may  have  been  the  original  consideration  of  tlie  indebtedness 
in  question,  had  been  previously  received  by  the  government. 
The  certificates  were  not  issued  to  obtain  either  money  or  mate- 
rials, but  were  to  be  issued  as  a  means  of  payment,  at  a  subse- 
quent day,  for  what  had  already  been  received  and  spent  by  the 
government.  They  cannot  come  under  the  head  of  "  borrowing 
money,"  which  was  the  theory  upon  which  the  constitutional  ex- 
emption was  declared  by  the  Supreme  Coui*t  of  the  United  States ; 
nor  can  they  be  deemed  a  means  necessary  to  the  operations  of 
the  government,  like  ships,  a  bank,  the  mail,  the  custom-house, 
and  the  like.  They  are  simply  claims  of  a  creditor  against  a 
debtor,  and  against  a  debtor  who  is  not  liable  to  prosecution,  and 
who  could  not,  like  an  individual,  be  embarrassed  by  a  seizure  of 
his  property.  The  certificates  do  not  show  upon  their  face  what 
was  the  consideration  of  the  original  indebtedness,  nor  is  there  any 
evidence  upon  that  subject.  They  simply  show  an  indebtedness, 
which  has  been  audited  and  allowed,  and  which  the  government 
has  promised  to  pay. 

This  Court  should  acquiesce  fully  in  the  decisions  of  the  Su- 
preme Court  of  the  United  States  upon  questions  arising  under 
the  laws  and  Constitution  of  the  United  States. 

While  I  do  this  cheerfully,  I  am  of  the  opinion  that  exemptions 
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like  those  under  consideration  should  not  be  extended,  but  should 
be  limited  to  the  cases  decided,  or  to  those  falling  necessarily 
within  their  principles.  That  Court  has  decided  that  to  tax  a 
loan  of  the  United  States  is  an  interference  with  the  constitutional 
power  of  the  Federal  government  to  borrow  money,  and  there- 
fore illegal.  In  this  we  acquiesce.  It  has  also  decided  that  the 
means  and  instruments  of  the  government  necessary  for  carrying 
on  its  operations  cannot  be  impeded  or  burdened  by  State  taxa- 
tion. Upon  this  principle  the  United  States  Bank,  the  custom- 
house, its  vessels,  munitions  of  war,  post-offices,  and  the  immediate 
property  or  functions  of  that  government,  cannot  be  taxed  by  the 
States.  It  has  never  been  decided,  however,  that  a  certificate  or 
statement  of  a  past  indebtedness,  which  is  property  in  the  hands 
of  a  citizen,  and  in  relation  to  which  there  is  no  evidence  of  the 
original  consideration,  and  which  has  never  been  declared  by 
Congress  to  be  such,  is  to  be  deemed  as  a  matter  of  law  a  neces- 
sary instrumentality  of  the  government,  and  thus  exempt  from 
taxation. 

There  is  no  particular  virtue  in  the  written  statement  or  cer- 
tificate. It  simply  afibrds  ready  proof  of  the  debt,  but  does  not 
alter  its  character.  And  yet  it  would  hardly  be  contended  that 
if  the  government  had  years  before  purchased  property  of  an 
individual,  for  which  it  yet  owed  the  purchase-money,  but  had 
given  no  certificate  or  evidence  of  the  debt,  that  this  should  not, 
for  the  purposes  of  taxation,  be  deemed  a  part  of  the  estate  or 
effects  of  the  seller,  and  liable  to  taxation,  as  much  as  if  the  pur- 
chase had  been  made  and  the  money  owed  by  an  individual. 
The  present  case  is  in  legal  effect  the  same. 

I  see  no  reasonable  ground  upon  which  the  exemption  under 
consideration  can  be  claimed ;  and,  considering  the  enormous  taxa- 
tion to  which  the  people  of  this  State  are  subject,  and  must  con- 
tinue to  be  subjected,  it  would  be  unwise,  if  we  could  do  so,  to 
exempt  from  its  power  of  taxation  any  property  upon  which  it  has 
a  legal  hold. 

The  Courts  have  no  such  power.  Their  duty  is  merely  to  de- 
clare the  law. 
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In  my  opinion  the  General  Term  was  right  in  holding  these 
certificates  to  be  liable  to  taxation,  and  their  judgment  should  be 
affirmed. 
AflBrmed. 

JOEL  TIFFANY, 

State  Keporter. 
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THE  PEOPLE  EX  eel.  THE  BANK  OF  NEW  YORK,  v. 
THE  BOARD  OF  SUPERVISORS  OF  THE  COUNTY 
OF  NEW  YORK. 

United  States  Securities — Legal  Tender  Notes  not  exempt  from  Local  Taxes, 

Legal  tender  notes,  issued  under  the  Act  of  Congress  of  February  25,  1862, 
are  not  exempt  &om  State  or  municipal  taxation. 

Wheel&r  H.  Pechham  for  Appellants. 
a.  O^Gormcm  for  Respondents. 

Hunt,  J. — This  case  presents  the  same  general  questions  as  are 
involved  in  the  case  of  the  Broadway  National  Bank. 

My  opinion  in  that  case  examines  the  question  fully,  and  I 
refer  to  it  as  expressive  of  my  views  of  this  case. 

I  have  there  endeavored  to  show  that  a  Congressional  declara- 
tion of  exemption  is  of  no  eflfect ;  that  it  is  the  Constitution,  and 
not  the  law,  which  gives  the  exemption. 

I  have  endeavored  also  to  show  that  certificates  of  indebtedness 
are  not  within  the  spirit  of  any  of  the  decisions  exempting  public 
loans  from  taxation. 

Upon  the  same  principles  I  am  of  the  opinion  that  legal  tender 
notes  are  not  exempt  from  State  taxation ;  that  they  are  not  loans 
to  the  United  States,  and  that  there  is  no  declaration  of  Congress 
requiring  their  exemption. 

They  are  in  no  sense  loans  or  the  representatives  of  loans. 
They  are  currency — the  medium  by  which  piu*chases  are  made, 
or  debts  are  paid,  involving  no  idea  of  borrowing  or  lending. 

If  A  buys  of  B  a  house  or  a  horse,  and  pays  him  the  price 
thereof  in  bank-notes,  is  there  any  view  in  which  A  can  thereby 
be  made  a  borrower  of  B  ?  The  government  occupies  simply  the 
position  of  a  payer,  or  of  a  purchaser,  with  reference  to  these  notes. 

Legal  tender  notes  are  money,  expressly  declared  to  be  "  lawful 
money  and  a  legal  tender  in  payment  of  all  debts,  public  and 
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private,"  except  duties  on  imports,  and  are  to  be  "  reissued  from 
time  to  time  as  the  exigencies  of  the  public  interests  shall  require." 
They  are  to  all  intents  and  purposes  "  money  "  in  the  hands  of 
banks  and  individuals. 

They  are  neither  loans  to  the  government,  nor  are  they  its 
instrumentalities  necessary  for  carrying  on  its  affairs.  After  they 
are  issued  by  the  government  they  are  the  circulating  medium 
of  the  country,  used  by  individuals,  in  and  for  the  ordinary  trans- 
action of  their  affairs,  as  private  property,  and  with  no  reference 
to  the  wants  or  the  conveniences  of  the  government. 

The  government  issues  eagles,  half-eagles,  and  dollars,  as  well 
as  legal  tender  notes,  and  for  the  same  purposes.  It  is  indispen- 
sable to  the  carrying  on  the  affairs  of  government  that  it  should  pos- 
sess the  power  to  coin  and  to  issue  this  money ;  but  no  one  will  con- 
tend that  it  is  exempt  from  taxation,  after  it  has  reached  the  hands 
of  individuals,  or  that  when  it  has  entered  into  the  circulation 
of  the  country  it  is  to  be  regarded  as  an  agency  of  the  Federal 
government.  The  principle  is  the  same,  as  to  the  paper  money 
issued  by  it. 

Nothing  can  be  more  unreasonable  or  impracticable  than  the 
idea  of  exempting  money  thus  in  circidation  from  State  or  mu- 
nicipal taxation. 

Nor  do  I  find  any  express  declaration  of  Congress  that  these 
legal  tender  notes  shall  be  exempt  from  taxation. 

In  giving  an  interpretation  to  the  language  of  these  acts,  it  is 
to  be  borne  in  mind  that  there  are  many  kinds  of  obligations  to 
which  the  language  may  be  applied. 

There  are  coupon  and  registered  bonds,  authorized  by  numerous 
acts.  There  are  treasury  notes,  payable  three  years  from  date,  bear- 
ing an  interest  of  seven  and  three-tenths  per  centum  per  annum ; 
and  treasury  notes  not  bearing  interest,  but  payable  on  demand, 
at  the  Assistant  Treasurer's  office  in  New  York,  Boston,  or  Phila- 
delphia (not  being  legal  tenders) ;  and  treasury  notes  payable  in 
one  year,  bearing  an  interest  of  three  and  sixty-five-hundredths 
per  centum,  and  certificates  of  indebtedness,  and  compound  in- 
terest notes,  payable  with  six  per  cent,  interest.    "We  thus  have 
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bonds  or  stocks,  techuically  so  called,  certificates  of  indebtedness, 
treasury  notes  at  different  times,  and  different  rates  of  interest, 
and  United  States  demand  notes,  in  addition  to  legal  tenders. 

In  vai'ious  acts,  passed  since  1862,  authorizing  the  issue  of  bonds, 
it  is  expressly  declared  that  the  bonds  shall  be  exempt  from  taxa- 
tion. 

So  when  ti'easury  notes  are  authorized,  they  are  expressly  de- 
clared to  be  so  exempt;  but  in  the  act  authorizing  the  issue 
of  legal  tender  notes  (Feb.  25,  1862),  the  words  do  not  seem  to 
be  intended  to  embrace  their  exemption.  The  first  section  of  the 
act  authorized  the  issue  of  $150,000,000  of  treasury  notes,  of  a 
denomination  of  not  less  than  five  dollars  each,  which  it  declared 
should  be  legal  tender  in  payment  of  debts,  and  should  in  sub- 
stance be  the  money  of  the  United  States. 

If  these  notes  had  been  intended  to  be  exempted,  the  section 
in  which  they  were  authorized  would  have  been  the  natural  place 
in  which  to  look  for  the  declaration  to  that  effect.  We  do  not 
find  it  there. 

The  next  section  authorizes  the  emission  of  $500,000,000  of 
six  per  cent,  bonds,  for  the  avowed  purpose  of  funding  the  treas- 
ury notes  and  floating  debt  of  the  United  States. 

These  bonds  the  Secretary  is  authorized  to  dispose  of  at  their 
market  value ;  and  in  the  same  sentence,  delayed  only  by  a  semi- 
colon, is  the  statement  that  all  stocks,  bonds,  and  other  securities 
of  the  United  States  shall  be  exempt  from  taxation. 

I  think  the  fair  construction  of  this  exemption  would  limit 
it  to  thfe  bonds  and  stocks  in  that  section  referred  to,  or  at  the 
most  that  the  "  other  securities  "  intended  to  embrace  other  like 
securities,  or  other  bonds  and  stocks  by  other  acts  authorized  to  be 
issued.  This  view  is  strengthened  by  the  fact  that  in  all  the  other 
acts,  as  I  have  before  stated,  the  notes  intended  to  be  exempted 
are  referred  to,  and  exempt  by  name. 

The  same  construction  may  be  given  to  the  act  of  June  30, 1864, 
which  is  the  only  other  act  containing  general  words  of  exemp- 
tion. 

By  that  act  the  Secretary  was  authorized  to  borrow  $400,000,000 
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"upon  the  credit  of  the  United  States,  and  to  issue  bonds  therefor, 
and  to  issue  $200,000,000  of  treasury  notes,  both  of  said  securities 
bearing  interest  and  payable  at  a  future  day ;  and  it  was  enacted 
that  "  all  bonds,  treasury  notes,  and  other  obligations  of  the 
United  States  shall  be  exempt  from  taxation.''  This  also,  in  my 
judgment,  should  be  limited  to  the  subject-matter  of  the  act,  to 
wit,  bonds  and  treasury  notes,  or  at  the  most  to  the  other  bonds 
and  treasury  notes  of  the  various  kinds  I  have  mentioned,  which 
might  be  deemed  "  other  obligations  "  of  a  like  character. 

If  it  had  been  intended  to  exempt  legal  tender  notes,  apt  words 
to  describe  them  would  have  been  used,  or  the  notes  in  the  act 
referred  to  would  have  been  specified. 

It  is  inconceivable  that  Congress  should  have  continued  to 
repeat  and  reiterate  this  exemption  on  six  dilierent  occasions,  if 
the  acts  of  February  25,  1862,  and  of  June  30th,  1864,  were  in- 
tended to  embrace  all  the  securities  or  obligations  of  the  United 
States  in  all  imaginable  forms. 

In  my  opinion  such  legal  tender  notes  are  not  exempt  from 
State  taxation. 

There  may  be  a  distinction  as  to  the  statutory  declaration,  in 
reference  to  the  small  quantity  of  notes  issued  under  the  act  of 
March,  1863. 

The  language  is  there  more  specific  than  in  the  act  of  February, 
1862.  It  does  not  appear  that  any  of  the  notes  in  question  were 
issued  under  that  act.  It  would  not  affect  the  general  principle 
of  non-exemption  which  I  have  discussed  if  it  had  so  appeared. 

The  judgment  of  the  General  Term  should  be  affirmed. 

Geoveb,  J. — The  question  in  the  present  case  is  whether 
the  notes  of  the  United  States  Government,  declared  by  Act  of 
Congress  a  lawful  tender  in  payment  of  all  private  debts,  and 
thus,  if  the  act  be  valid,  made  money  to  all  intents  and  pm'poses, 
are  liable  to  State  taxation  in  common  with  the  other  property  of 
its  citizens. 

In  the  Metropolitan  Bank  against  Van  Dyck  the  act  was  held 
constitutional  by  a  majority  of  this  Court,  and,  consequently,  valid. 
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However  erroneous  this  decision  may  be  regarded,  and  although 
the  reasoning  upon  which  it  was  founded  entirely  fail  to  satisfy 
the  mind  of  its  soundness,  yet  it  has  been  acquiesced  in  and  acted 
upon  as  a  correct  exposition  of  the  power  of  Congress,  and,  as  a 
consequence,  these  notes  have  become  almost  all  the  lawful  money 
in  circulation,  and  were  so  at  the  time  the  taxes  in  question  were 
imposed. 

It  must  therefore  be  held,  for  the  purposes  of  this  case,  that 
such  not^  are  lawful  money  to  all  intents  and  purposes. 

The  question  comes  to  this  Court,  whether  the  money  of  the 
country,  however  so  made,  is  exempt  from  taxation  by  the  States, 
by  the  Constitution  of  the  United  States,  or  has  been  exempted 
by  act  of  Congress.  As  an  original  question  there  could  scarcely 
be  a  doubt  entertained  upon  either  proposition.  I  think  no  clause 
or  provision  of  the  Constitution  can  be  found  that  by  any  possible 
construction  gives  the  slightest  color  to  the  idea  that  the  money 
of  the  United  States,  belonging  to  a  citizen  of  the  State,  cannot 
be  taxed  by  the  State  in  common  with  the  other  property  of  the 
citizens  of  the  State. 

No  such  clause  or  provision  is .  pointed  out,  or  even  suggested, 
in  the  able  argument  of  the  counsel  for  the  Appellant. 

None  such  has  ever  been  suggested  by  any  jurist,  or  commen- 
tator upon  the  Constitution. 

Money  has  been  taxed  in  common  with  other  property  by  the 
States,  ever  since  the  organization  of  the  government ;  and  tlie 
right  so  to  tax  has  never  been  questioned,  until  the  introduction 
of  the  particular  kind  of  money  in  question. 

It  may,  therefore,  be  assumed  as  a  clear  proposition,  that  the 
State  has  a  perfect  right  to  tax  money.  But  it  is  insisted  that, 
notwithstanding  these  notes  are  lawful  money,  and  as  such  liable 
to  taxation,  they  are  also  evidences  of  debt  owing  by  the  gov- 
ernment, and  as  such  exempt,  the  same  as  the  bonds  of  the  gov- 
ernment, or  the  stocks  of  the  government,  evidenced  in  any  way 
whatever. 

It  is  perhaps  a  sufficient  answer  to  this  position  that  the  exemp- 
tion is  claimed  by  the  Appellant,  and  that  the  onus  is  upon  him 


Digitized  by  VjOOQ IC 


1867.]      BANK  OF  NEW  YORK  v.* SUPERVISORS  OF  N.  Y.  141 

Opinion  by  Gbover,  J. 

to  show  that  the  notes  possess  no  qnality  subjecting  them  to  State 
taxation.  If  they  possess  any  quality  rendering  them  liable^ 
such  liability  is  not  discharged  by  showing  that  they  possess  some 
others  that  do  not  so  render  them.  They  are  taxable  as  money, 
under  the  Constitution,  so  long  as  they  possess  this  quality,  and 
whether  they  are  as  notes  of  the  government  it  is  not  material  to 
inquire ;  should  they  be  held  not  taxable  as  notes,  they  become 
taxable  as  money,  when  this  quality  is  superadded. 

A  law  exempting  almost  the  entire  mass  of  the  money  of  the 
country  from  all  obligation  to  contribute  to  the  support  of  the 
Stale  government,  by  which  it  is  provided  almost  exclusively, 
would  be  anomalous  indeed. 

The  idea  that  they  were  creating  such  exemption  never  occurred 
to  the  framers  of  the  Constitution,  or  to  those  who  adopted  it,  or 
some  trace  of  such  an  idea  would  be  found  in  the  discussions  grow- 
ing out  of  these  transactions. 

It  is  claimed  by  the  counsel  of  the  Appellant,  that,  although 
not  exempt  by  the  Constitution,  they  are  made  so  by  act  of  Con- 


Before  examining  the  acts  cited  from  which  such  exemption 
is  claimed,  it  is  proper  to  inquire  whether  Congress  has  any 
power,  under  the  Constitution,  to  exempt  any  property  of  a  citizen 
of  a  State  from  taxation,  in  common  with  the  property  of  the  other 
citizens  of  lihe  State,  to  support  the  State  government. 

This  power,  if  it  exists,  is  one  of  vast  importance  to  the  States, 
as  is  shown  by  the  present  case,  and  should  be  found  either  among 
the  express  powers  delegated,  or  clearly  implied  from  some  of 
those  powers. 

The  right  of  taxation  by  the  States,  of  the  property  of  their 
citizens,  is  one  essential  to  their  existence,  and  such  right  would 
never  have  been  delegated  to  any  other  government,  or  subjected 
to  its  control,  without  the  greatest  necessity  therefor. 

No  such  delegation  is  found  among  the  express  powers.  If  to 
be  implied  from  any  such,  it  is  the  power  to  borrow  money  on  the 
credit  of  the  United  States. 

How  this  power  to  borrow  money  confers  any  power  upon 
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Congress  to  interfere  with  the  taxing  powers  of  the  State,  it  is 
difficult  to  discover.  This,  like  all  the  other  delegated  powers, 
is  supreme,  and  no  State  has  any  power  to  interpose  any  obstacle 
to  its  free  exercise ;  and  any  act  of  a  State  creating  such  obstacle 
would  be  void. 

This  would  render  void  all  schemes  of  taxation  discriminating 
against  loans  of  or  to  the  government,  as  such  schemes  would 
clearly  tend  to  embarrass  the  free  exercise  of  the  power  to  bor- 
row money.  Such  schemes  would  be  held  void,  and  thus  de- 
feated by  the  Judiciary. 

There  is  no  necessity  for  the  intervention  of  Congress  in  such 
cases.  But  taxing  loans  to  the  government  at  the  same  rate  of 
loans  to  the  State  or  other  loans — ^in  short,  at  the  same  rate 
that  all  other  property  is  taxed — has  no  such  tendency.  This 
leaves  the  Federal  Government  free  and  unobstructed  access  to 
the  money  markets  of  the  State  for  the  purpose  of  borrowing,  and 
the  grant  of  power  does  not  contemplate  anything  more  than 
this.  It  is  true  that  exemption  from  taxation  by  the  States  will 
enable  the  government  to  borrow  money  upon  more  favorable 
terms,  but  this  is  no  argument  in  support  of  a  power  in  Congress 
to  exempt  the  loan  from  taxation,  any  more  than  of  a  power  to 
prohibit  States,  corporations,  and  individuals  from  competing 
with  the  government  when  the  latter  wishes  to  borrow,  or  ex- 
ercising the  power  of  determining  the  rate  of  interest  that  others 
may  pay,  so  as  to  enable  the  government  to  borrow  at  a  legal 
rate  of  interest. 

It  is  not  enough  to  warrant  the  assumption  of  an  implied  power 
by  Congress,  to  show  that  such  power  would  in  some  way  inciden- 
tally aid  in  the  execution  of  an  express  power,  when  the  power 
implied  includes  matters  clearly  beyond  the  control  of  Congress, 
except  for  such  incidental  aid.  Otherwise  the  power  of  Congress 
would  only  be  limited  by  the  express  prohibitions  found  in  the 
Constitution,  and  the  idea  that  their  legislation,  to  be  valid,  must 
be  based  upon  the  expressly  delegated  powers,  or  upon  such  im- 
plied powers  as  are  necessary  and  proper  to  a  full  execution  of 
the  express  powers,  has  no  practical  force. 
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There  can  be  no  act  passed  by  Congress,  of  which  it  may  not 
be  shown  that  in  some  way  it  would  the  better  enable  the  gov- 
ernment to  execute  some  express  power.  The  General  Govern- 
ment must  borrow  money  upon  its  own  credit,  and  at  its  own  ex- 
pense. It  has  no  power  to  borrow  upon  the  credit  or  at  the 
expense  of  the  State  governments,  and,  consequently,  has  no 
right  to  reduce  the  interest  upon  its  loan  by  depriving  the  States 
of  their  power  of  taxation. 

This  power  of  the  States  rests  upon  a  firmer  basis  than  that  of 
contract  entered  into  by  the  General  Government.  The  argument 
that  Congress  may  exempt  its  loans  from  State  taxation,  because 
it  could  thereby  borrow  money  upon  better  terms,  carried  to 
its  full  extent,  would  authorize  it  to  exempt  from  like  taxation 
all  products  and  commodities  the  government  may  require  in 
its  service,  either  in  peace  or  war,  and  all  capital  employed  in 
such  production,  for  the  reason  that  government  could  thereby 
procure  such  articles  more  readily,  and  at  less  cost,  and  thereby 
be  the  better  able  to  carry  on  war.  All  such  reasoning  is  fal- 
lacious, and  although,  in  certain  conditions  of  the  country,  some 
patriotic  and  able  minds  have  partially  yielded  it  their  assent, 
yet  a  thorough,  calm  examination  will  show  its  results  equally 
disastrous,  ending  in  a  consolidation  of  all  power  in  the  Federal 
Government;  as  the  opposite  extreme,  ending  in  State  seces- 
sion. My  conclusion  is  that  Congress  has  no  power  to  pass  a 
law  exempting  any  property  from  its  liability  to  State  taxation. 

It  is  therefore  unnecessary  to  determine  whether  the  notes  or 
bills  come  within  any  of  the  acts  declaring  such  exemption. 

I  am  aware  that  the  Federal  Supreme  Court,  in  Weston  v.  The 
City  of  Charleston,  decided  that  the  stocks  of  the  United  States 
are,  by  the  Constitution,  exempt  from  State  taxation ;  that  tlie 
same  doctrine  was  again  affirmed  by  the  same  Court  in  Bank  of 
Commerce  v.  The  Tax  Commissioners  (2  Black,  620).  The  reason 
assigned  was,  that  if  such  stock  was  liable  to  taxation  under  State 
authority,  it  would  be  in  effect  a  tax  upon  the  credit  of  the  United 
States,  and  that  the  States  could  by  taxation  impair  or  destroy 
the  power  of  the  government  to  borrow  money. 
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If  the  reasons  are  sound,  the  conclusion  is  manifestly  correct. 
But  are  they  sound  ?  As  to  the  first,  it  is  not  a  tax  upon  the  prop- 
erty of  the  citizen,  which  consists  of  a  debt  due  from  the  govern- 
ment. It  is  this  property  that  is  taxed,  not  government  credit 
Where  debts  due  from  indi\adual8  are  taxed,  it  is  the  property  of 
the  creditor,  not  the  credit  of  the  debtors,  that  is  taxed.  Credit 
is  never  the  object  of  taxation,  but  property  is.  Liability  to 
State  taxation  does  not  destroy  or  impair  the  power  of  borrowing, 
as  is  abundantly  shown  by  the  vast  amounts  borrowed  by  States, 
corporations,  and  individuals,  subject  to  such  liability. 

The  Federal  Government  itself  imposes  a  tax  upon  incomes  ex- 
ceeding a  given  amount,  and  collects,  unchallenged,  this  tax  from 
the  income  derived  from  State  offices.  This  is  undoubtedly 
within  the  powers  of  Congress. 

The  tax  is  not  imposed  upon  the  officer,  but  upon  the  property, 
irrespective  of  the  sources  from  which  it  is  derived.  This  tax 
upon  income  derived  from  the  salaiy  or  fees  of  State  officers 
should  be  clearly  illegal,  if  the  grounds  upon  which  Weston  v. 
Charleston  was  decided  are  sound.  States  clearly  have  the  right 
to  compensate  their  officers,  and  a  Federal  tax  imposed  upon 
such  compensation  is  just  as  much  a  tax  upon  this  right  of  the 
State,  as  a  State  tax  upon  a  debt  owing  by  the  General  Govern- 
ment is  a  tax  upon  its  credit ;  and  the  power  of  the  State  to  ap- 
point officers  is  as  much  impaired  by  this  exercise  of  Federal  taxa- 
tion as  the  power  to  borrow  is  by  State  taxation.  But  the  prin- 
ciples of  that  decision  are  not  sound.  Both  the  Federal  and 
State  Governments  have  the  power  of  taxation,  and  may  exercise 
it  concurrently,  and  neither  can  constitutionally  interfere  with 
the  right  of  the  other.  As  the  powers  of  the  Federal  Government 
are  supreme  and  paramount,  it  follows  that  in  case  the  con- 
current powers  of  taxation  of  the  Federal  and  State  Govern- 
ments collide,  the  latter  must  yield,  but  in  no  other  respect 
can  the  Federal  Government  interfere  with  the  taxing  powers 
of  the  States. 

This  question  being  one  of  construction  of  the  Federal  Constitu- 
tion, the  Supreme  Court  of  the  Union  has  jurisdiction,  and,  when 
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it  is  decided  by  that  Court,  all  other  Courts  must  yield  obedience 
to  its  decision,  whatever  the  views  as  to  its  correctness  may  be ; 
but,  where  the  subordinate  Court  is  of  the  opinion  that  such 
decision  is  erroneous,  it  is  not  their  duty  to  follow  it,  except  as  to 
the  precise  points  adjudged.  As  to  the  entire  class  of  debts  of 
the  General  Government  which  the  Supreme  Court  have  decided 
were  exempt  from  State  taxation,  it  is  the  duty  of  this  Court  to 
hold  exempt ;  as  to  any  other  class  not  so  adjudged  by  the  Federal 
Supreme  Court,  it  is  the  duty  of  this  Court  to  decide  according 
to  its  own  convictions,  and  not  pronounce  any  property  exempt, 
unless  its  own  views  of  the  law  brings  it  to  that  conclusion. 

It  will  be  seen  that,  according  to  my  views,  the  powers  of  tax- 
ation of  both  governments  must  be  exercised  equally  upon  all 
property;  that  a  discriminating  tax  imposed  by  either  govera- 
ment  to  embarrass  the  other  in  the  exercise  of  its  powers  would 
be  unconstitutional  and  void. 

As  an  instance  of  such  an  exercise  of  the  taxing  power,  refer- 
ence need  only  be  made  to  the  tax  imposed  by  the  Federal  Govern- 
ment upon  bank-note  circulation,  where  one  per  cent,  tax  is 
imposed  upon  those  issued  by  national  banks,  and  eleven  per  cent, 
upon  those  of  State  banks. 

This  presents  a  palpable  case  of  an  attempt  by  the  Federal 
Government  to  destroy  banking  under  State  authority  by  the 
exercise  of  the  taxing  power. 

If  this  can  be  upheld,  there  is  nothing  that  may  not  be  de- 
stroyed by  a  similar  exercise  of  the  taxing  power. 

If  this  be  valid,  it  follows  that  neither  government  can  tax  any 
revenue  derived  from  any  operation  of  the  other  government,  for 
the  reason  that  the  tax  might  be  carried  to  an  extent  entirely  pro- 
hibitory. 

But  when  equality  of  taxation  is  adhered  to,  such  a  result  can 
never  follow  until  all  property  is  destroyed. 

The  judgment  appealed  from  should  be  aifrmed. 

All  concur. 

JOEL  TIFFANY, 

State  Reporter. 
10 
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MONTAGUE  M.  HENDRICKS  and  Others,  Executors  of 
HENRY  HENDRICKS,  Deceased,  Respondents,  «;.  PHILIP 
STARK,  Appellant. 

Contract — Specific  Performance — Party-walls — JEasement. 

The  fact  that  two  of  the  walls  of  a  building  are  party-walls,  each  proprietor 
having  an  easement  in  one  half  of  the  wall  which  stands  on  the  adjoining  premises, 
does  not  constitute  such  an  encumbrance  to  the  title  as  to  excuse  a  purchaser 
of  the  building  and  premises  from  completing  his  purchase,  because  of  the 
existence  of  such  easement. 

Appeal  from  the  Supreme  Court. 

The  action  was  to  enforce  specific  performance,  by  the  Defend- 
ant, of  a  contract  to  purchase  the  premises  known  as  the  Collins 
Hotel,  in  the  city  of  New  York,  for  the  sum  of  $96,000.  The 
Appellant  denied  his  obligation  to  complete  the  purchase,  on  the 
ground  that  two  of  the  walls  of  the  building  were  party- walls. 

Tlie  cause  was  tried  at  Special  Term,  before  Mr.  Justice  Bar- 
nard, who  rendered  judgment  for  the  Plaintiffs.  He  found,  in 
substance,  the  following  facts : 

1.  On  the  13th  of  June,  1839,  Lispenard  Stewart  and  Robert 
Stewart  owned  a  lot  on  the  comer  of  West  and  Hoboken  streets, 
being  eighty  feet  on  West  street,  and  eighty-eight  feet  on  Hobo- 
ken street ;  and  also  owned  the  adjacent  lots  on  the  east  and  south. 

2.  They  entered  into  a  contract  with  John  G.  Rohr,  by  which 
he  undertook  to  erect  three  or  more  four-story  brick  stores,  to 
occupy  the  entire  front  of  the  corner  lot  on  both  streets ;  the 
southerly  and  easterly  walls  to  be  party-walls,  half  on  the  comer 
lot,  and  half  on  the  premises  adjacent ;  in  consideration  of  which 
the  Stewarts  were  to  convey  to  him  a  part  of  the  proi>erty. 

3.  Rohr  sold  the  southerly  forty  feet  of  the  lot  on  West  street 
to  George  T.  Nelson,  who  verbally  agreed  to  erect  the  building 
on  that  part  of  the  premises  called  for  by  the  contract  with  the 
Stewarts,  Rohr  agreeing  to  build,  between  his  lot  and  Nelson's, 
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a  party-wall,  standing  half  on  the  land  of  each — Nelson  i)aying 
half  the  expense. 

4.  Rohr  proceeded  to  erect  the  stores  on  the  portion  of  the 
premises  he  retained,  the  easterly  and  southerly  walls  being  party- 
walls,  standing  half  on  his  own,  and  half  on  the  adjacent  lots. 

5.  On  the  9th  day  of  October,  1840,  the  Stewarts  executed  the 
conveyance  to  Rohr  of  the  premises  in  question,  being  eighty  feet 
on  Hoboken  street,  forty-four  feet  on  West  street,  and  of  correspond- 
ing dimensions  in  the  rear;  and  the  deed  provided  that  the  owner  of 
the  lot  adjoining  the  easterly  house  on  Hoboken  street  should  be 
entitled  to  use  and  build  upon  one  moiety  of  the  party-wall,  or 
so  much  of  it  as  he  might  require,  on  paying  to  Rohr  the  ap- 
praised value  of  such  portion  of  it  as  he  should  use ;  after  which 
it  should  be  and  remain  a  party-wall  between  such  houses,  belong- 
ing equally  and  in  common  to  both. 

6.  In  1851  Rohr  converted  tlie  buildings  into  a  hotel,  by  add- 
ing another  story,  and  changing  the  internal  arrangements ;  and 
the  property  is  now  known  as  the  Collins  Hotel. 

7.  In  1854  the  premises  were  conveyed  by  Rohr  and  wife  to 
the  testator  Hendricks ;  and  they  were  described  in  the  deed  as 
eigh  ty  feet  on  Hoboken  street,  and  forty-four  feet  on  West  street ;  but 
no  mention  was  made  of  any  agreement  in  regard  to  party- walls. 

8.  The  testator  died  in  September,  1861,  leaving  a  will,  in 
which  he  appointed  the  Plaintiffs  his  executors  and  trustees,  with 
authority  to  sell  all  his  real  estate  at  public  auction,  or  otherwise, 
and  to  execute  conveyances  therefor ;  and  the  will  was  duly 
proved,  and  letters  testamentary  issued  to  the  Plaintiffs. 

9.  The  premises  were  accordingly  advertised  for  sale  in  Feb- 
ruary, 1866;  the  following  being  the  description  in  the  auction- 
eer's notice :  "  West  street,  south-east  corner  of  Hoboken  street, 
Collins  Hotel,  opposite  Albany  steamboat  landing,  44  x  80  feet." 

The  conditions  of  sale  provided  for  payment  of  half  the  pur- 
chase-money of  a  conveyance,  and  a  bond  and  mortgage  for  the 
balance  of  the  price,  to  be  delivered  at  the  office  of  Messrs.  Cam- 
breling  &  Pyne,  on  the  25th  of  April  following.  The  following 
clause  was  also  inserted  in  the  conditions  of  sale :  "  The  dimen- 
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eions  of  all  the  property  is  more  or  less.     The  usual  executors' 
deed  will  be  given." 

10.  The  Defendant  purchased  at  the  auction  sale  for  $96,000  ; 
and  he  signed  the  following  memorandum  at  the  foot  of  the  con- 
ditions of  sale : 

"  I  have  this  thirteenth  day  of  February,  1866,  purchased  the 
premises  on  the  south-east  comer  of  West  and  Hoboken  streets, 
for  the  sum  of  ninety-six  thousand  dollars,  and  hereby  promise 
and  agree  to  comply  with  the  terms  and  conditions  of  the  sale  of 
said  premises  as  above  mentioned  and  set  forth,  said  premises 
being  known  as  Collins  Hotel. 

"  Philip  Stark." 

The  Defendant,  on  that  and  on  the  following  day,  paid  ten  per 
cent,  upon  the  purchase. 

11.  The  premises  known  as  "  Collins  Hotel "  are  the  same  for- 
merly owned  by  Rohr.  The  walls  on  the  east  and  south  are 
party-walls,  and  have  been  used  as  such  for  twenty-seven  years. 
They  were  intended  to  be  built  so  that  the  centre  of  each  wall 
should  be  on  the  boundary  line ;  but  the  centre  line  of  the  south- 
erly wall  is  in  fact  an  inch  south  of  a  line  pai'allel  with  Hoboken 
street  and  forty-four  feet  southerly  therefrom. 

At  the  time  of  the  purchase,  subscription,  and  payment  of  the 
ten  per  cent.,  the  Defendant  had  no  knowledge  that  the  walls  were 
party-walls. 

12.  The  Defendant  subsequently  elected  and  agreed,  pursuant 
to  the  conditions  of  sale,  to  give  a  bond  and  mortgage  for  half 
the  purchase-money.  The  Plaintiffs,  at  his  request,  prepared 
them,  and  affixed  the  stamps,  of  the  value  of  $58,  and  he  exe- 
cuted them,  but  did  not  deliver  them  to  the  Plaintiflfe. 

13.  The  sum  of  $19,200,  being  twenty  per  cent,  on  the  pur- 
chase, which  became  due  on  the  21st  of  March,  1866,  has  never 
been  paid. 

14.  The  Plaintiffs,  prior  to  the  25th  of  April,  1866,  prepared 
a  conveyance  of  the  premises,  affixed  the  necessary  stamps,  of  the 
value  of  $96,  and  submitted  it  to  the  Defendant  for  inspection ; 
and  the  deed  was  approved  by  him  as  to  form. 
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15.  On  the  25th  of  April  they  tendered  the  deed  to  the  De- 
fendant, in  conformity  with  the  terms  of  sale,  but  he  refused  to 
receive  it,  and  has  neither  paid  the  balance  of  the  price,  nor  de- 
livered the  bond  and  mortgage. 

16.  The  damages,  by  way  of  expenditures,  sustained  by  the 
Plaintiffs,  by  reason  of  the  Defendant's  refusal  to  perform,  have 
been  settled  by  the  parties  at  $1,199.60. 

The  conclusions  of  the  Judge  were : 

First,  That  the  party-walls  did  not  constitute  such  an  ease- 
ment or  encumbrance  on  the  premises,  or  defect  in  the  title  thereof, 
as  should  relieve  the  Defendant  from  his  contract,  or  entitle  him 
to  compensation. 

Second.  That  the  dimensions  of  the  premises  having  been 
expressly  stated  in  the  terms  of  sale  as  more  or  less,  the  existence 
of  the  party-walls  does  not  constitute  such  a  variance  in  the 
dimensions  of  the  premises  agreed  to  be  sold  as  to  relieve  him  from 
the  purchase,  or  entitle  him  to  compensation. 

The  appropriate  judgment  having  been  rendered,  and  affirmed 
at  the  General  Term,  the  Defendant  appealed  to  this  Court. 

Wheeler  H,  Peckham  for  Appellant. 
WiUiam  M.  EvarU  for  Respondents. 

Porter,  J. — ^Upon  the  facts  found  by  the  Judge,  the  Plaintiffs 
are  clearly  entitled  to  the  reHef  demanded  in  the  complaint,  and 
awarded  in  the  Court  below.  As  trustees  under  the  testator's 
will,  they  were  the  proprietors  of  the  premises  known  as  the  "  Col- 
lins Hotel."  These  premises  extended,  in  fact,  as  well  as  in  law,  to 
the  central  lines  of  the  respective  party-walls ;  which  substantially 
corresponded  with  the  specified  dimensions  of  the  lot,  and  with 
its  eastern  and  southern  boundaries  (Eno  t>.  Del  Vecchio,  4  Duer, 
61 ;  Sherred  -y.  Cisco,  4  Sandf.  480 ;  Thompson  -u.  Somerville,  16 
Barbour,  473;  Partridge  'o.  Gilbert,  15  New  York,  614).  There 
was  no  assertion  of  title  beyond  these  lines,  either  in  the  notice 
of  sale  or  in  the  contract  signed  by  the  Defendant.  The  practice 
of  economizing  space  in  populous  cities,  by  the  erection  of  build- 
ings with  party-walls,  is  one  so  ancient  that  it  would  be  difficult 
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to  trace  its  origin.  The  law  applicable  to  this  subject  has  been 
for  centuries  well  settled  in  England ;  and  the  prevalence  of  a  like 
usage  in  our  larger  towns  has  made  the  rules  which  govern  it 
equally  familiar  here. 

There  was  nothing  in  the  description  of  the  premises  in  ques- 
tion as  the  "  Collins  Hotel "  which  imported,  ex  vi  termini,  that 
the  walls  were  of  this  or  of  a  different  character.  The  failure  of 
the  Defendant  to  inform  himself,  on  a  subject  as  to  wliich  the 
notice  of  sale  was  silent,  indicates  his  indifference  as  to  the  parti- 
cular character  of  the  walls,  and  shows  that  he  was  content  to  buy 
without  being  at  the  trouble  of  examination  or  inquiry.  This 
omission  may  be  evidence  of  his  own  indiscretion  and  incaution  ; 
but  it  cannot  be  imputed  as  a  wrong  to  the  Plaintiffs,  who  neither 
said  nor  did  anything  to  mislead  him.  The  auctioneer  was  not 
authorized  to  dispose  of  the  whole  or  any  portion  of  the  struc- 
tm*es  on  the  adjacent  premises ;  and  the  Defendant  cannot  justly 
complain  that  the  Plaintiffs  were  not  the  owners  of  that  which 
they  did  not  assume  to  sell,  and  which  was  not  included  in  his 
purchase. 

As  the  title  acquired  by  tlie  Defendant  extended  only  to  the 
middle  of  the  eastern  and  soXithem  walls,  it  is  obvious  that  the 
mutual  easement  for  then*  support  was  a  benefit  and  not  a  burden, 
to  him  as  well  as  to  the  adjacent  proprietors.  It  was  a  valuable 
appurtenant,  which  passed  with  the  title  of  the  property,  and  its 
value  to  him  was  not  diminished  by  the  fact  that  it  was  equally 
beneficial  to  the  adjacent  owners  (Eno  v.  Del  Vecchio,  4  Duer, 
53).  It  is  manifest  that  the  Collins  Hotel  would  be  materially 
diminished  in  value,  if  these  walls  were  to  be  so  pared  down  as 
to  deprive  them  of  their  present  support.  Their  thickness  does 
not  appear ;  but  it  is  fair  to  assume  that  the  builder  availed  him- 
self of  the  advantage  of  this  mode  of  construction,  by  adding  as 
much  to  the  interior  area  of  the  structure  as  was  consistent  with 
its  entire  security.  It  is  true  that  the  erection  of  a  party-wall 
creates  a  community  of  interest  between  neighboring  proprietors ; 
but  there  is  no  just  sense  in  which  the  reciprocal  easement  for  its 
preservation  can  be  deemed  a  legal  encumbrance  upon  the  prop- 
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erty.  The  benefit  thus  secured  to  each  is  not  converted  into  a 
burden,  by  the  mere  fact  that  it  is  mutual  and  not  exclusive  (Par- 
tridge V.  Gilbert,  15  New  York,  601). 

Even  if  this  were  otherwise,  there  would  still  be  nothing  in  the 
present  case  to  justify  the  Court  in  refusing  a  decree  in  favor  of 
the  Plaintiffs.  There  was  no  faihire  of  any  substantial  induce- 
ment to  the  contract.  Tlie  Defendant  acquired  what  he  proposed 
to  buy ;  and  he  was  so  well  satisfied  with  the  purchase  that,  after 
full  opportunity  of  examination,  he  approved  the  form  of  the  pro- 
posed conveyance,  and  executed  a  bond  and  mortgage  for  the 
balance  of  the  price.  Even  when  he  concluded  not  to  fulfil  his 
contract,  he  did  not  suggest  the  objection  on  which  he  now  rests 
his  defence.  The  Plaintiffs  tendered  substantial  performance  of 
their  agreement ;  and,  if  the  Defendant  really  deemed  it  desirable 
to  fill  up  part  of  the  interior  of  the  building  with  an  additional 
thickness  of  wall,  standing  wholly  on  his  own  ground,  an  appro- 
priate allowance  could  have  been  made  by  way  of  compensation. 
But  he  made  no  such  claim ;  and  there  is  no  finding,  as  matter 
of  fact,  that  the  value  of  the  premises  is  in  any  degree  diminished 
by  the  reciprocal  easement  of  which  he  complains.  In  such  a 
case,  a  denial  of  specific  performance  would  be  in  contravention 
of  the  plainest  rules  of  equity  (Winne  v.  Reynolds,  6  Paige,  407 ; 
King  V.  Bardeau,  6  Johnson's  Ch.  R.  37 ;  Ten  Broeck  v.  Living- 
ston, 1  id.  357). 

The  judgment  should  be  affirmed. 

Grover,  J. — ^But  one  question  is  made  by  the  counsel  for  the  Ap- 
pellant. That  is,  that  the  title  of  the  vendors  to  the  property 
which  the  Appellant  agreed  to  purchase  was  defective.  The 
property  was  situated  in  the  city  of  New  York,  and  consisted  of 
a  lot  upon  the  corner  of  Hoboken  and  West  streets,  forty-four 
feet  by  eighty,  upon  which  there  was  a  building,  used  for  and 
known  as  the  Collins  Hotel. 

The  purchase  was  made  at  an  auction  sale.  A  clear  title  to  the 
lot  and  building  of  the  dimensions  described  was  shown  by  the 
vendors,  except  that  it  appeared  that  two  of  the  outer  walls  of 
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the  building  were  party-walls  of  this  and  buildings  upon  the 
adjoining  premises ;  and  that  the  party-walls  were  erected  the  one 
half  in  width  upon  the  lot  in  question,  and  the  other  half  upon  the 
adjoining  lots.  This  is  the  defect  of  title  complained  of.  The 
rights  of  the  proprietors  of  such  walls  have  been  settled  by  adju- 
dication. Each  owns  in  severalty  his  entire  lot,  with  that  portion 
of  the  wall  located  thereon,  subject  to  the  easement  of  the  other 
owner  to  use  the  wall,  for  the  support  of  his  building  (Partridge 
V.  Gilbert,  15  K  Y.  601). 

It  foUo^^  that  neither  proprietor  can  remove  the  wall  without 
the  assent  of  the  other,  while  it  is  in  a  suitable  condition  to  sup- 
port the  buildings,  and  is  required  for  that  purpose. 

It  further  follows,  that  the  vendors  could  not  convey  an  abso- 
lute, unqualified  title  to  the  half  of  the  walls  in  question,  which 
were  situate  upon  the  lot,  for  the  reason  that  the  adjoining  pro- 
prietors had  an  easement  therein  for  the  support  of  their  respec- 
tive buildings. 

To  this  extent  the  title  was  not  absolute.  But  the  vendors  had 
a  similar  easement  in  the  remaining  half  of  the  walls,  situate 
upon  the  lands  of  the  adjacent  proprietors,  for  the  support  of  their 
buildings,  and  this  right  would  have  passed  to  the  Defendant  by 
the  conveyance  oflfered.  The  Defendant's  counsel  insists  that  he 
ought  not  to  be  compelled  to  perform  his  contract,  unless  he  will 
acquire  thereby  a  complete  title  to  the  entire  property  he  agreed 
to  purchase. 

As  an  original  question,  this  might  be  the  better  rule,  but  the 
doctrine  in  equity  has  ever  been  held  different. 

That  doctrine  is,  that  if  the  vendor  can  give  the  purchaser  the 
property  contracted  for,  substantially,  the  purchaser  will  be  com- 
pelled to  take  the  title,  although  there  may  be  an  encumbrance 
upon  the  title,  if  such  encumbrance  can  be  compensated  for  con- 
sistently with  the  conclusion  that  the  purchaser  would  have 
entered  into  the  contract  had  he  known  of  the  encmnbrance  (3 
Leading  Cases  in  Equity,  part  2,  20).  Applying  this  doctrine  to 
the  present  case,  we  find  that  the  purchaser  would  obtain  title  to 
the  property  contracted  for,  subject  to  the  easement  of  the  adja- 
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cent  proprietors  in  two  of  the  outer  walls  for  the  support  of  their 
buildings.  That  this  easement  is  compensated  for  to  the  purchaser, 
by  the  acquisition  of  a  similar  easement  in  the  walls  of  these  pro- 
prietors, for  the  support  of  his  building. 

There  was  no  suggestion  upon  the  trial  that  this  right  was  not 
a  full  compensation  for  the  encumbrance. 

It  can  scarcely  admit  of  a  doubt  but  that  the  Defendant  would 
have  made  the  purchase  had  he  known  that  the  two  walls  were 
party-walls,  which  in  truth  appear  to  be  mutually  beneficial  to 
the  proprietors.  Under  this  state  of  facts,  Defendant  must  com- 
plete his  purchase. 

The  judgment  appiiiJed  from  must  be  affirmed. 

All  the  Judges  concurring. 

Judgment  affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK,  ex  rel. 
JUSTE  LANCHANTIN  and  Others,  Plaintiffs  and  Ap- 
pellants, V.  PIERRE  A.  LACOSTE  and  Others,  Defend- 
ants AND  Respondents. 

Beligioua  Corpo^-aiions — Flection  of  Officers —  Quo  warranto — Presumptions. 

In  an  action  in  the  nature  of  a  quo  warranto,  those  who  hold  the  certificate 
of  election  to  the  office,  and  who  are  in  possession  of  the  office,  are  to  be  pre- 
sumed rightfully  and  legally  in  possession.  The  presumptions  are  that  the 
presiding  officer  did  his  duty  in  receiving  the  votes,  counting  them,  and  giving 
the  certificate  of  election.  To  overcome  this  presumption,  the  Relator  must 
show  by  proper  evidence  the  contrary  to  be  true,  &c. 

This  is  an  appeal  from  an  order  of  the  Supreme  Court,  grant- 
ing a  new  trial.  The  action  is  in  the  nature  of  a  quo  warranto, 
to  try  the  relative  rights  of  the  Relators  and  the  Defendants  to 
the  oflSees  of  warden  and  vestry-men  of  the  French  church  D\\  St. 
Esprit,  in  the  city  of  Kew  York,  and  was  tried  before  Mr.  Justice 
E.  Darwin  Smith  and  a  jury. 

Under  the  direction  of  the  Court  a  verdict  was  rendered  for  the 
Plaintiffs,  and  judgment  was  entered  thereupon.  The  Defend- 
ants appealed  to  the  General  Term,  where  the  judgment  was  re- 
versed, and  a  new  trial  ordered.  The  Plaintiffs  appealed  to  this 
Court  from  the  order  of  the  General  Term,  giving  the  usual  stipu- 
lation. 

The  complaint  alleges  that,  at  an  annual  election  of  church- 
wardens and  vestry-men  of  said  church,  held  on  Easter  Monday, 
the  17th  of  April,  1865,  pursuant  to  notice  thereof  given  by  the 
rector,  and  pursuant  to  the  statute,  the  Relator,  Lanchantin,  was 
elected  church- warden,  and  the  other  Relators  were  elected  vestry- 
men of  the  said  church. 

The  complaint  further  states,  in  substance,  that  Lacoste  and  the 
other  Defendants,  as  church-w^arden  and  vestry-men  respectively, 
had  at  the  time  of  the  commencement  of  the  action,  for  more  than 
a  month,  held  and  exercised,  and  still  continued  so  to  do,  those 
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offices,  without  any  legal  election,  appointment,  warrant,  or 
authority  whatever. 

It  fiirther  states  that  the  Relators  are  rightfully  entitled  to  hold 
and  exercise  said  offices,  and  that  the  Defendants  have  usurped, 
intruded  into,  and  unlawfully  held  and  exercised,  and  still  do  un- 
lawfully hold  and  exercise  the  same. 

It  still  further  states  that  said  church  is  a  religious  Episcopal 
corporation,  formed  and  organized  under  the  laws  of  this  State. 

In  their  answer,  the  Defendants  join  issue  on  all  the  allegations 
of  the  complaint,  except  as  to  the  fact  of  an  election  held  pur- 
suant to  notice  by  the  rector,  and  in  accordance  with  the  statutes, 
and  the  allegation  that  the  said  church  is  a  religious  Episcopal 
corporation,  formed  under  the  laws  of  this  State. 

They  allege,  in  addition,  that  they  have  been  lawfully  elected 
to  the  respective  offices  held  by  them,  and  that  they  have  since 
held  and  used  said  offices,  as  they  have  a  lawful  right  to  do. 

On  the  trial  the  Defendants  introduced  no  testimony  after  the 
Plaintiffs  rested,  and  the  Court  directed  a  verdict  for  the  Plain- 
tiffs. 

The  facts  of  the  case  material  to  its  decision,  and  not  stated 
above,  appear  in  the  opinion. 

Wheeler  H.  Pecklmm^  of  counsel  for  Plaintiffs  and  Appellants. 
A.  J,  Pa/rkev^  of  counsel  for  the  Defendants  and  Kespondents. 

FuLLERTON,  J. — Scction  firet  of  article  first  of  title  sixth  of 
chapter  eighteenth  of  part  first  of  the  Revised  Statutes  provides 
for  the  election  of  wardens  and  vestry-men  in  the  Protestant  Epis- 
copal Church  in  this  State.  The  section  contains  this  provision : 
"  At  all  such  elections"  (referring  with  other  elections  to  the  an- 
nual election  of  wardens  and  vestry-men),  "  the  rector  . 
shall  preside,  and  receive  the  votes  of  the  electors,  and  be  the  re- 
turning officer,  and  shall  enter  the  proceedings  in  the  book  of  the 
minutes  of  the  vestry,  and  sign  his  name  thereto,  and  offer  the 
same  to  as  many  electors  as  he  shall  think  fit,  to  be  by  them  also 
signed  and  certified." 

It  appears  that  at  the  election  in  question,  one  hundred  and 
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thirty-eight  votes  were  cast.  Of  these,  nineteen  were  for  the  Re- 
lators, and  one  hundred  and  nineteen  were  for  the  Defendants. 

The  rector  presided  at  the  election,  received  the  votes,  acted  as 
the  returning  oflSicer,  entered  the  proceedings  in  the  book  of  min- 
utes of  the  vestry,  signed  his  name  thereto,  and  procured  the 
same  to  be  signed  by  twenty-seven  other  persons.  In  the  entry 
made  he  certified  that  it  appeared,  from  a  canvass  of  the  votes, 
that  the  Defendants  Lacoste  and  Gueutal  were  elected  wardens, 
and  that  the  other  Defendants  were  elected  vestry-men.  By  vir- 
the  of  this  election  the  Defendants  entered  into  the  oflices  claimed 
by  the  Relators. 

The  Defendants  having  received  their  certificate  of  election 
from  the  rector,  are  primd  facie  entitled  to  the  oflices  in  question. 

It  was  the  duty  of  the  rector  to  preside  at  the  election,  and  "  to 
receive  the  votes  of  the  electors,  and  be  the  returning  oflicer." 

The  presumption  is  that  he  did  his  duty,  and  received  only  the 
votes  of  electors. 

The  Relators,  in  order  to  succeed  in  this  action,  must  establish, 
by  competent  evidence,  that  at  the  election  they,  instead  of  the 
Defendants,  were  duly  elected.  The  burden  is  upon  them.  They 
must  prove,  not  only  that  illegal  votes  were  cast  for  the  Defend- 
ants, but  also  that,  if  the  illegal  votes  were,  deducted,  the  Defend- 
ants had  not  received  a  majority. 

In  other  words,  it  was  incumbent  on  the  Relators  to  show  that 
the  Defendants,  who  held  the  certificate  of  election,  and  who 
were  in  possession  of  the  oflSce,  received  less  than  a  majority  of 
the  votes  of  the  duly  qualified  electors  voting  at  the  election. 

To  constitute  a  legal  elector,  one  must  be  a  male  of  full  age, 
who  shall  have  belonged  to  the  church  or  congregation  for  the 
last  twelve  months  preceding  the  election,  and  must,  in  addition 
to  these  three  requisites,  have  been  baptized  in  the  Episcopal 
Church,  or  have  been  received  therein,  either  by  the  rite  of  confir- 
mation or  by  receiving  the  holy  communion,  or  by  purchasing  or 
hiring  a  pew  or  seat  in  said  church,  or  by  some  joint  act  of  him- 
self and  the  rector,  whereby  he  shall  have  attached  himself  to  the 
Protestant  Episcopal  Church. 
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The  Plaintiffs,  to  overcome  the  presumption  created  against 
them  by  the  certificate  of  the  rector,  examined  eighteen  witnesses. 
The  examination  of  fifteen  of  them  was  confined  to  their  own 
qualifications  as  electors.  One  of  the  remaining  three  was  not 
examined  as  to  the  qualifications  of  any  electors. 

The  two  others  were  examined  with  reference  to  the  qualifica- 
tions of  particular  voters,  not  exceeding  in  all  thirty,  including 
those  who  voted  for  the  Relators,  and  then  were  asked  some  gen- 
eral questions  with  reference  to  the  remaining  voters  as  a  whole. 

One  of  these  witnesses  was  asked  the  following  question : 

"Q.  Those  other  individuals  who  came  up  and  voted,  and 
did  not  vote '  your  ticket' "  (i.  e.,  the  Relator's),  "  had  you  seen  any 
of  them  at  that  church  for  more  than  a  year  preceding  that  elec- 
tion? 

"  A.  Not  that  IrecoUectr 

On  his  cross-examination  he  says : 

"  Q.  Do  you  profess  to  be  able  to  state  from  your  recollection 
all  you  have  seen  attend  there  ? 

"  A.  Not  hy  any  meafiaP 

He  gives  only  his  recollection  at  best. 

This  is  all  the  testimony  given  by  this  witness  with  ref- 
erence to  the  voters  not  specially  named.  The  other  witness 
swears  as  follows : 

"  Q.  What  persons  did  you  see  vote  that  printed  ticket "  (i.  e., 
the  Defendants'), "  whom  you  knew  personally,  whether  they  were 
voters  or  not  ? 

"  A.  There  is  only  one,  I  presume^  that  voted  that  ticket  that 
is  a  pew-holder." 

The  presumption  of  the  witness  is  of  no  value ;  and  if  it  were 
of  value,  it  only  relates  to  one  of  a  class  of  equally  important  qual- 
ifications. 

The  same  witness,  after  referring  to  several  voters  by  name, 
says :  "  All  the  others,  I  do  not  know  anything  at  all  about  them." 
This  may  mean  very  little,  and  possibly  very  much.  The  witness 
was  then  asked  the  following  question  : 

"  Q.  Tou  may  say  the  residue  of  those  persons  were  not  voters  ? " 
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Question  objected  to  by  counsel  for  the  Defendants. 

Objection  overruled,  and  exception  taken. 

"A.  Yes,  sir." 

No  importance  should  be  attached  to  this  question  and  answer, 
in  considering  the  evidence  in  the  case. 

The  question  was  clearly  improper.  Whether  they  were  or 
were  not  voters  was  a  question  for  the  jury,  under  the  instructions 
of  the  Court,  as  to  what  were  the  qualifications  of  an  elector. 

It  was  argued  by  the  Appellants'  counsel,  that  inasmuch  as  the 
question  was  asked  by  the  Court,  no  objection  or  exception  could 
be  taken  to  it. 

We  do  not  understand  that  the  Court  has  any  greater  right  to 
ask,  against  the  objections  of  counsel,  improper  questions,  than 
counsel  have ;  and  if,  against  objection,  he  asks  improper  ques- 
tions, it  is  the  duty  of  the  Appellate  Court  to  correct  the  error. 

Again,  the  witness  testifies ; 

"  Q.  Do  you  know  that  none  of  the  others  were  pew-holders  ? 

"  A.  There  was  none  of  the  others." 

Again : 

"  Q.  I  understand  you  as  saying  that  none  of  the  others  than 
those  that  you  have  named  upon  the  list  which  you  hold  in  your 
hand  were  connected  with  the  church  in  any  way,  as  attendants, 
communicants,  or  pew-holdere  ? 

"  A.  I  do  not  know  of  any  more,  to  the  best  of  my  hnowledge?'^ 

The  witness  subsequently  testified  that  they  may  have  been 
connected  with  the  church,  and  he  might  not  have  known  it. 

The  testimony  above  referred  to  is  all  that  is  in  the  case  with 
reference  to  the  qualifications  of  about  one  hundred  and  thirty- 
eight  voters. 

We  see  no  reason  to  reverse  the  judgment. 

The  new  trial  was  properly  granted,  and  under  the  Code  (§ 
11)  we  have  no  discretion  but  to  direct  judgment  absolute  for 
the  DefendantB. 

Judgment  absolute  for  Defendants. 

JOEL  TIFFANY, 
State  Reporter. 
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SAMUEL  A.  SWINNEETON  et  al.,  Respondknts,  v.  THE 
COLUMBIAN"  INSURANCE  COMPANY,  Appellanto. 

Marine  Insurance — Ikceptions  in  Policy — State  of  CivU  War — Historical  Facta 

(w  Evidence, 

To  create  belligerent  rights  it  is  unnecessary  that  there  should  be  war  between 
independent  powers.     They  may  exist  between  parties  to  a  civil  rebellion. 

A  civil  war  exists  whenever  the  regular  course  of  justice  is  interrupted  by 
revolt,  &c.,  so  that  the  Courts  cannot  be  held  open. 

On  the  2l8t  of  April,  1861,  a  civil  war  existed  in  Norfolk,  Virginia,  and  the 
taking  of  Plaintiffs  vessel  under  the  pretended  authority  of  Virginia,  and  load- 
ing the  same  with  stones,  and  sinking  the  same,  to  obstruct  navigation,  was 
one  of  the  acts  of  such  war,  and  caused  the  loss  to  fall  within  the  exceptions 
of  the  policy  of  insurance. 

Matters  of  public  history  affecting  the  whole  people.  Courts  will  take  judicial 
notice  of,  and  will  resort  to  such  documents  as  may  be  at  hand  and  be  worthy 
of  confidence. 

Thi8  is  an  action  to  recover  upon  a  policy  of  insurance,  exe- 
cuted by  the  Defendants  in  September,  1860,  upon  one-sixteenth 
part  of  the  schooner  "  Lawrence  Waterbury,"  for  one  year  from 
its  date ;  the  policy  containing  in  the  margin  a  warranty,  "  free 
from  loss  or  expense  arising  from  capture,  seizure,  or  detention,  or 
the  consequences  of  any  attempt  thereat."  The  bpdy  of  the  pol- 
icy was  in  the  usual  form  of  a  marine  policy. 

In  February,  1861,  while  the  vessel  was  on  a  voyage  from  St. 
Marks,  Florida,  to  New  York,  and  while  the  policy  was  still  in 
force,  she  was  disabled  by  a  storm  at  sea,  and  forced  to  put  into 
Hampton  Roads,  where  she  was  stranded  on  the  beach,  and  re- 
mained there  until  about  the  30th  of  March,  1861,  when  the  master 
and  wrecker  succeeded  in  getting  her  off,  and  taking  her  into 
Norfolk,  Virginia,  for  repaid. 

On  the  21st  of  April,  1861,  while  the  schooner  was  undergoing 
these  repairs  at  Norfolk,  thirty  or  forty  men  seized  her,  broke 
open  her  cabins,  filled  her  with  stones,  took  her  down  about  a 
mile  below  Norfolk,  toward  Fortress  Monroe,  and  sunk  her  in 
the  channel  of  the  river. 
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The  captain  of  the  schooner  (who  was  ako  part  owner,  and 
one  of  the  Plaintiffs — Swinnerton),  remonstrated  with  the  men 
who  were  engaged  in  this  proceeding,  stated  to  them  that  he 
was  master,  and  resisted  their  proceedings  by  ordering  them  to 
desist  and  leave,  but  without  effect.  The  man  who  was  giving 
orders  to  the  others  to  throw  the  stones  aboard,  and  who,  Swin- 
nerton testified,  "appeared  to  be  the  boss,  or  head  man,"  paid 
no  attention  to  the  protest  and  remonstrances  of  the  captain,  but 
merely  remarked  "  that  the  State  of  Virginia  was  good  for  it ;" 
and  when  asked  by  what  authority  he  had  possession  of  the 
schooner,  replied  "  that  it  was  by  authority  of  the  State  of  Vir- 
ginia." 

The  captain  also  applied  to  a  lawyer  for  legal  assistance,  and 
to  a  military  man  to  whom  several  persons  referred  him,  but  could 
get  none.  He  also  applied  to  see  if  he  could  get  the  vessel  up, 
but  could  get  no  satisfaction.  He  testified  that  "  it  was  all  con- 
fusion then  in  the  place ;  it  was  a  perfect  mad-house."  The  per- 
sons engaged  in  this  work  cut  through  the  schooner's  deck,  and 
put  about  one  hundred  tons  of  stone  on  board  her, 

A  steamer  lay  alongside  her  all  the  time  she  was  being 
filled,  and  when  filled  took  her  away  to  the  place  where  she  was 
sunk,  as  before  stated.  There  was  a  great  deal  of  cheering  and 
hurrahing  when  she  went  off. 

The  captain  testified  further,  that  he  had  not  violated  any  law 
or  r^ulation  of  the  port,  and  was  not  notified  that  he  had,  nor 
charged  with  having  done  so.     The  vessel  was  never  recovered. 

Due  notice  of  abandonment  of  the  vessel  to  the  Defendants 
was  served  upon  them  in  proper  time  by  the  Plaintiflfe;  and 
due  proof  of  interest  in  the  vessel,  and  of  her  loss,  was  in  like 
manner  made  and  delivered  by  the  Plaintiffs  to  the  Defendants, 
in  New  York,  May  7,  1862 ;  the  captain  of  the  vessel  not  being 
able  to  leave  Norfolk  until  the  27th  of  April,  1861. 

The  Defendants'  coimsel  moved  for  a  dismissal  of  the  com- 
plaint, on  the  ground  that  the  testimony,  in  connection  with  the 
history  of  the  times,  showed  that  the  seizure  and  detention  of  the 
vessel  was  by  direction  or  permission  of  the  authorities  of  the 
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State  of  Virginia,  or  of  the  city  of  Norfolk,  in  which  case,  they 
all^e,  the  loss  would  fall  within  the  exceptions  of  the  policy,  or 
else  it  showed  that  the  Plaintiffs  did  not  make  a  proper  resistance 
to  the  seizure,  or  a  sufficient  effort  to  procure  the  protection  of 
the  authorities. 

The  Court  denied  the  motion,  and  the  Defendants  excepted. 

The  Defendants'  counsel  then  offered  to  read  the  "  Secession 
Ordinance"  passed  by  the  State  of  Virginia  on  tke  17th  of 
April,  1861.  The  Plaintife  objected  to  the  reading  of  the 
ordinance  as  matter  of  evidence,  on  the  ground  that  it  was  im- 
material and  irrelevant. 

The  Court  sustained  the  objection,  but  permitted  it  to  be  read, 
to  fix  its  date.  It  was  read  accordingly.  It  purported  to  be  a 
declaration  and  ordinance  by  "The  People  of  Virginia,"  that 
the  union  between  the  State  of  Virginia  and  the  other  States, 
under  the  Constitution  of  the  United  States  of  America,  was 
thereby  dissolved,  and  that  the  State  of  Virginia  was  in  the  full 
possession  of  all  the  rights  of  sovereignty  which  belong  and  ap- 
pertain to  a  free  and  independent  State,  and  that  the  Constitu- 
tion of  the  United  States  of  America  was  no  longer  binding  on 
any  of  the  citizens  of  Virginia ;  and  the  same  ordinance  further 
declared,  that  it  should  take  effect  and  be  an  act  as  of  its  date, 
when  ratified  by  a  majority  of  the  votes  of  the  people  of  Vir- 
ginia, cast  at  a  poll  taken  on  the  fourth  Thursday  of  May,  1861, 
in  pursuance  of  a  schedule  thereafter  enacted. 

The  protest  of  the  master  of  the  vessel  (Swinnerton),  made  in 

New  York,  on  April  30, 1862,  detailing  the  circumstances  of  the 

loss  of  the  vessel,  was  read  in  evidence  by  the  Defendants.     The 

facts  which  it  alleged  or  recited  are  substantially  those  above 

stated  to  have  been  established  by  the  Plaintiffs'  testimony.    This 

was  all  the  testimony  introduced  or  offered.     The  Defendants' 

counsel  then  requested  the  Court  to  charge  the  jury  that,  if  the 

seizure  and  detention  were  by  the  authorities  of  the  State  of 

Virginia,  or  the  city  of  Norfolk,  it  was  within  the  exception  of  the 

policy  warranting  the  insurers  free  from  loss  or  expense  in  case  of 

seizure  or  detention,  and  the  Plaintiffs  were  not  entitled  to  recover. 
11 
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The  Court  refused  to  do  so,  decided  that  there  was  no  question 
for  the  jury,  and  directed  a  verdict  for  the  Plaintiflfe  to  the 
amount  of  their  claim  as  proved.  The  Defendants'  coimsel 
excepted,  and  the  jury  found  a  verdict  for  the  Plaintiflfe,  as 
directed,  for  $1,065.62. 

The  General  Teim  of  tlie  Superior  Court  of  the  City  of  New 
York  aflirmed  the  judgment  entered  upon  this  verdict. 

From  th^^  judgment  the  Defendants  have  brought  their  appeal 
to  tliis  Court. 

ThoTnas  G,  Shearman  for  Appellants. 
John  H.  Reynolds  for  Respondents. 

Hunt,  J. — ^The  body  of  the  policy  on  which  this  action  is 
brought  contains  the  following  clause :  "  Touching  the  adventures 
and  perils,  which  the  said  Columbian  Insurance  Company  is  con- 
tented to  bear  and  take  upon  itself,  in  this  voyage,  they  are  of  the 
seas,  men-of-war,  fires,  enemies,  pirates,  rovers,  thieves,  jettisons, 
letters  of  mart  and  countermart,  reprisals,  taking  at  seas,  arrests, 
restraints  and  detainments  of  all  kings,  princes,  or  people  of  what 
nation,  condition,  or  quality  soever." 

In  the  margin  of  the  policy  is  the  following  statement :  "  War- 
ranted free  from  loss  or  expense  arising  from  capture,  seizure,  or 
detention,  or  the  consequences  of  any  attempt  thereat." 

It  is  clear  upon  authority  that  the  recital  last  quoted  constitutes 
a  warranty  on  the  part  of  the  assured,  and  that  it  is  a  qualifica- 
tion of  the  obligation  of  the  insurer,  contained  in  the  covenant 
before  cited  (Dole  v.  Merchants'  In.  Co.,  51  Maine,  465 ;  Dole  t?. 
New  Eng.  In.  Co.,  6  Allen,  373 ;  Fifield  u  In.  Co.,  47  Pa.  R.  166 ; 
The  Prize  Cases,  2  Black's  R.  635). 

It  is  held  in  the  same  cases  that  the  capture  of  an  insured  ves- 
sel by  a  cruiser  of  the  so-called  Confederate  States  is  within  this 
warranty,  and  relieves  the  insurer  from  liability  upon  the  policy. 

These  decisions  were  based  upon  the  principle  that  when  a  por- 
tion of  the  citizens  of  a  civil  government  have  rebelled,  estab- 
lished another  government,  resorted  to  arms  to  maintain  it,  and 
the  rebellion  is  of  such  magnitude  that  the  military  and  naval 
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forces  of  the  government  have  been  called  out  to  suppress  it,  they 
are  to  be  regarded  as  belligerents. 

To  create  belligerent  rights,  it  is  not  necessary  that  there  should 
be  war  between  separate  and  independent  powers.  They  may 
exist  between  the  parties  to  a  civil  war.  A  state  of  actual  war 
may  exist  without  a  formal  declaration  of  it  by  either  party ;  and 
this  is  true  both  of  a  civil  and  a  foreign  war.  A  civil  war  exists 
whenever  the  regular  course  of  justice  is  interrupted  by  revolt, 
rebellion  or  insurrection,  so  that  the  Courts  cannot  be  kept  open 
(2  Black,  Prize  Cases,  667,  668).  It  is  further  held,  by  the  same 
authorities,  that  the  capture  of  an  insured  vessel  by  an  unorgan- 
ized body  of  men,  who  are  thieves,  robbers,  and  pirates,  simply, 
with  no  pretence  of  authority  froni  an  organized  government,  does 
not  relieve  the  insurer  from  liability,  under  the  clauses  in  question. 

I  shall  examine  the  questions  arising  in  this  case,  upon  this 
theory  of  the  riglits  of  the  parties. 

On  the  2l8t  of  April,  1861,  the  Plaintiffs'  vessel  was  under- 
going repairs  in  the  port  of  Norfolk,  Vij'ginia,  where  she  had  been 
driven  by  stress  of  weather. 

On  the  morning  of  that  day,  a  body  of  men,  thirty  or  forty  in 
number,  took  her  from  the  place  where  she  was  being  repaired, 
and  towed  her  to  a  wharf  in  another  part  of  the  city.  Here,  aided 
by  an  equal  number  of  men  on  the  wharf,  they  broke  open  the 
cabins  of  the  vessel,  filled  her  with  stones,  and  took  her  about  a 
mile  down  the  river.  She  was  towed  off  amid  the  cheers  and 
shouts  of  those  on  shore,  and  sunk  at  the  mouth  of  the  channel. 
The  person  cx>nducting  these  operations  paid  no  attention  to  the 
remonstrances  of  the  captain,  but  informed  him  that  what  he  did 
was  by  authority  of  the  State  of  Virginia. 

The  captain  could  obtain  no  aid  from  the  military,  and  no  re- 
lief from  the  Courts.  It  was  a  scene  of  public  excitement — as  the 
witness  terms  it,  of  madness — the  occasion  of  which  will  appear 
hereafter. 

Properly  to  appreciate  the  condition  and  rights  of  the  parties, 
it  is  necessary  to  look  at  the  state  of  the  country  on  the  21st  of 
April,  1861,  when  the  events  we  have  detailed  occurred. 
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The  written  constitution,  under  which  the  government  of 
the  "United  States  of  America"  was  formed,  was  adopted  in 
1787. 

At  the  close  of  the  war  with  Great  Britain,  in  which  its  inde- 
pendence was  accomplislied,  the  Union  was  composed  of  thirteen 
States.  In  1861  the  Union  consisted  of  thirty-six  States,  possess- 
ing many  rights  independent  of  each  other,  and  independent  of 
the  United  Government  formed  by  them.  Of  these  States  Vir- 
ginia was  one.  South  Carolina,  Georgia,  Mississippi,  Alabama, 
Texas,  and  Florida,  were  others.  The  disputes  and  jealousies 
existing  between  the  different  sections  of  the  country,  and  the  peo- 
ple of  the  different  States,  took  form  and  shape  in  the  autumn  of 
the  year  eighteen  hundred  and  sixty.  The  elections  held  in  No- 
vember of  that  year  resulted  in  the  choice  of  Abraham  Lincoln  as 
President  of  the  United  States.  A  portion  of  the  Southern  States, 
professing  to  consider  this  result,  and  the  principles  of  the  suc- 
cessful party,  as  destructive  of  the  institution  of  African  slavery 
then  existing  in  those  States,  determined  to  withdraw  from  the 
Union.  The  right  thus  to  withdraw  had  been  claimed  by  those 
States  for  many  years,  while  the  claim  had  been  steadily  and  uni- 
formly denied  by  the  Northern  States.  On  the  twentieth  of 
December,  eighteen  hundred  and  sixty,  with  ostentatious  defiance, 
the  State  of  South  Carolina,  by  a  convention  called  to  act  upon 
this  particular  subject,  declared  that  the  ordinance  of  seventeen 
hundred  and  eighty-eight,  whereby  the  Constitution  of  the 
United  States  was  ratified,  and  all  acts  of  the  State  of  South  Ca- 
rolina ratifying  amendments  of  that  constitution,  were  repealed, 
and  declaring  "  that  the  union  now  subsisting  between  South 
Carolina  and  other  States,  imder  the  name  of  ^  The  United  States 
of  America,'  is  hereby  dissolved." 

The  raising  of  armies,  and  the  appointment  of  commissioners  to 
proceed  to  Washington  to  demand  the  delivery  to  that  State  of 
all  forts,  light-houses,  and  magazines  within  its  limits,  and  also  for 
the  apportionment  of  the  public  debt  and  a  division  of  all  the  pub- 
lic property  of  the  United  States,  immediately  followed. 

During  the  months  of  January  and  February  then   next,  the 


Digitized  by  VjOOQ IC 


18G7.1  SWINNERTON  v.  COLUMBIAN  INS.  CO.  165 

Opinion  by  Hunt,  J. 

States  of  Mississippi,  Alabama,  Louisiana,  Florida,  and  Texas 
adopted  ordinances  to  the  same  effect. 

In  the  month  of  February,  eighteen  hundred  and  sixty-one, 
the  deputies  from  these  States  assembled  at  Montgomery,  in  the 
State  of  Alabama,  and  organized  a  government  upon  the  same 
general  plan  as  the  one  then  and  now  constituting  the  Union  of 
the  States  of  America.  They  elected  a  president  and  vice-presi- 
dent, and  organized  a  congress  to  consist  of  senators  and  members 
from  the  several  States  forming  their  nation.  A  cabinet  of  execu- 
tive officers  was  selected,  the  moneys  and  credits  of  the  govern- 
ment were  issued ;  commissioners  for  foreign  States  were  appoint- 
ed ;  military,  naval,  and  civil  officers  were  designated ;  a  national 
emblem  was  assumed,  and  all  the  forms  of  a  permanent  and  an 
efficient  government  were  adopted,  with  the  name  of.*'  The  Con- 
federate States  of  America."  The  States  of  North  Carolina, 
Virginia,  Tennessee,  Missouri,  and  Arkansas  subsequently  joined 
this  confederacy. 

It  is  sufficient,  for  the  purpose  of  deciding  the  legal  questions 
before  us,  to  say  that  the  rebellion  thus  organized  assumed  gigan- 
tic dimensions. 

A  war  was  carried  on  for  four  years  by  land  and  by  sea  be- 
tween the  two  governments,  with  varied  success  on  the  part  of 
the  different  armies. 

It  terminated  in  the  triumph  of  the  government  and  the  com- 
plete overthrow  of  the  rebellion,  in  the  spring  of  eighteen  hundred 
and  sixty-five  ;  but  not  until  the  government  had  expended  three 
thousand  millions  of  dollars  in  its  suppression,  and  three  hundred 
thousand  Northern  soldiers  had  laid  dovm  their  lives  in  thus 
maintaining  the  integrity  of  their  government. 

These  subsequent  and  important  transactions,  to  which  I  have 
alluded  so  briefly,  are  competent  to  be  considered  in  determin- 
ing the  status,  in  the  month  of  April,  1861,  of  the  parties  whose 
acts  we  are  to  consider  (Prize  Cases,  sup.). 

When  the  State  of  South  Carolina  attempted  its  separation 
from  the  Union,  its  harbor  contained  several  forts  garrisoned  by 
United  States  troops. 
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Both  the  soil  and  jurisdiction  of  these  forts  belonged  to  the  Uni- 
ted States,  and  that  government  declined  to  yield  them  to  the 
repeated  and  urgent  demands  of  South  Carolina.  Major  Robert 
Anderson,  of  the  United  States  Army,  was  in  command  of  these 
forts  in  this  month  of  April,  and  had  transferred  his  men  and  mu- 
nitions from  Fort  Moultrie  to  Fort  Sumter,  both  being  forts  within 
a  short  distance  of  the  city  of  Charleston,  and  in  its  harbor. 

General  Beauregard,  who  had  been  appointed  by  the  Confede- 
rate States  a  brigadier-general  in  their  service,  was  in  command 
of  the  troops  in  the  city  of  Charleston. 

The  refusal  to  surrender  Fort  Sumter  being  persisted  in,  that 
oflScer,  on  the  12th  day  of  April,  by  the  special  order  of  the  Sec- 
retary of  War  of  tlie  Confederate  States,  opened  fire  upon  the 
fort.  The  preparations  for  its  reduction  had  long  been  in  prog- 
ress; seventy  men  only  formed  its  garrison,  and  seven  thousand 
men  formed  the  attacking  force. 

An  unarmed  vessel,  loaded  with  provisions  for  the  relief  of  the 
garrison,  had  been  fired  upon  by  the  Confederate  authorities,  and 
compelled  to  abandon  her  purpose.  After  a  siege  of  twenty-four 
hours,  its  men  exhausted,  its  supplies  consumed,  and  its  quarters 
on  fire,  the  fort  was  surrendered. 

Its  commander,  with  his  forces,  marched  out  with  tlie  honors 
of  war,  saluting  the  fiag  of  his  country  as  it  was  lowered. 

The  news  of  this  surrender  was  telegraphed  to  the  authorities 
at  Montgomery.  In  answer  to  the  congratulations  of  the  assem- 
bled multitude,  L.  Pope  Walker,  Secretary  of  War  of  the  Con- 
federate States,  announced  the  intention  of  his  government  to 
pursue  its  success,  and  predicted  that,  before  the  first  of  May  fol- 
lowing, the  Confederate  fiag  would  fioat  in  triumph  from  the 
Washington  Capitol. 

On  the  fifteenth  day  of  April,  President  Lincoln  issued  a  proc- 
lamation, reciting  that  the  execution  of  the  laws  of  the  United 
States  was  obstnicted  in  the  States  of  South  Carolina,  Georgia, 
Alabama,  Florida,  Mississippi,  Louisiana,  and  Texas,  by  combina- 
tions too  powerful  to  be  suppressed  by  the  ordinary  course  of  judi- 
cial proceedings,  or  by  the  powers  vested  in  the  marshals  by  law, 
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and  calling  forth  the  militia  of  the  several  States  to  the  number 
of  seventy-five  thousand. 

Within  ten  days  thereafter,  the  President  of  the  Confederate 
States  issued  a  proclamation  that  he  would  grant  letters  of  marque 
against  the  commerce  of  the  United  States,  and  did  issue  many 
commissions  of  that  character. 

This  call  of  President  Lincoln  was  contemptuously  refused  by 
the  Southern  States,  but  earnestly  and  immediately  responded  to 
by  the  Northern  States.    The  men  needed  were  at  once  supplied. 

The  Sixth  Regiment  of  Massachusetts  Volunteers,  while  passing 
through  the  city  of  Baltimore,  on  the  nineteenth  of  April,  in 
response  to  the  President's  call,  was  attacked  by  a  mob.  The 
most  of  the  soldiers  were  raw  recruits,  unanned,  and  separated 
from  their  officers.  Three  of  the  soldiers  were  killed,  many  were 
severely  injured,  and  many  of  the  mob  were  killed  and  injured. 
The  railroads  leading  to  and  from  the  city  of  Baltimore  were  torn 
up  and  blockaded ;  troops  and  supplies  could  only  reach  Washing- 
ton by  a  circuitous  route,  and  that  city  was  for  a  time  in  a  state 
of  substantial  blockade. 

The  excitement  created  by  these  transactions  was  scarcely 
inferior  to  that  created  by  the  attack  upon  Sumter.  It  pervaded 
all  classes  and  all  sections,  receiving  approval  or  condemnation 
according  to  the  position  of  the  parties  afi^ected. 

Before  referring  to  the  condition  of  public  affairs  in  Virginia  at 
the  time  of  the  capture  of  the  vessel  in  question,  the  following 
extract  from  the  Southern  historian  of  the  war  will  illustrate  the 
condition  of  the  country  at  the  close  of  Mr.  Buchanan's  adminis- 
tration :  "  When  he  ceased  to  be  President,  on  the  fourth  of 
March,  eighteen  hundred  and  sixty-one,  seven  Southern  States 
went  out  of  the  Union ;  they  had  erected  a  new  government ;  they 
ha4  secured  every  Federal  fort  within  their  limits,  with  two  excep- 
tions, Sumter  and  Pickens ;  they  had  gathered  not  only  muni- 
tions of  war,  but  had  obtained  great  additions  in  moral  power ; 
and  although  they  still  deplored  a  war  between  the  two  sections 
as  a  '  policy  detrimental  to  the  civilized  world,'  they  had  openly 
and  rapidly  prepared  for  it. 
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"  Fort  Moultrie  and  Castle  Pinckney  had  been  occupied  by  the 
South  Carolina  troops.  Fort  Pulaski,  the  defence  of  Savannah, 
had  been  taken ;  the  arsenal  at  Mount  Yemon,  Alabama,  with 
twenty  thousand  stand  of  arms,  had  been  seized  by  the  Alabama 
troops;  Fort  Morgan,  in  Mobile  Bay,  had  been  taken;  Forts 
Jackson,  St.  Philip,  and  Pike,  near  New  Orleans,  had  been  cap- 
tured by  the  Louisiana  troops;  the  Pensacola  Navy-yard,  and 
Forts  Ban^ancas  and  McRae,  had  been  taken,  and  the  si^e  of 
Fort  Pickens  commenced ;  the  Baton  Rouge  Arsenal  had  been 
surrendered  to  the  Louisiana  troops  ;  the  New  Orleans  Mint  and 
Custom-house  had  been  taken  ;  the  Little  Rock  Arsenal  had  been 
seized  by  the  Arkansas  troops ;  and  on  the  eighteenth  of  Febru- 
ary Gen.  Twiggs  had  transferred  the  military  posts  and  public 
property  in  Texas  to  the  State  authorities  "  ("  The  Lost  Cause  " ; 
by  Edward  A.  Pollard,  pp.  98,  99). 

Virginia  was  ultimately  a  member  of  the  Southern  Confed- 
eracy, and,  in  the  desolation  of  her  territory  by  contending  ar- 
mies, illustrated  the  horrors  of  civil  war. 

At  this  time  she  was  in  active  sympathy  with  the  Confederates, 
and  at  once  refused  to  comply  with  President  Lincoln's  call  for 
men  to  sustain  the  country. 

On  the  17th  of  April  the  convention  of  the  State  of  Virginia 
passed  its  ordinance  of  secession.  That  portion  of  it  which  re- 
quired its  submission  to  the  popular  vote  was  entirely  disregard- 
ed. The  State  put  itself  in  active  and  immediate  co-operation 
with  the  Southern  Confederacy. 

On  the  same  day  another  ordinance  was  passed,  "  to  call  vol- 
unteers into  the  service  of  the  State"  (Laws  of  Va.  1861, 
App.  8). 

The  Governor  issued  a  proclamation  under  this  ordinance,  call- 
ing upon  the  militia  to  hold  themselves  in  immediate  readiness ; 
and  in  reference  to  President  Lincoln's  call  for  men,  he  uses  this 
language :  "  That  Virginia,  by  a  majority  approaching  to  entire 
unanimity,  declared,  at  its  last  session,  that  the  State  would  con- 
sider such  an  exertion  of  force  as  a  virtual  declaration  of  war,  to 
be  resisted  by  all  the  force  at  the  command  of  Virginia ;  and  sub- 
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Bequently  the  State  Convention,  now  in  session,  reaffirmed  the 
same  policy  with  almost  eqnal  unanimity." 

In  refiising  to  respond  to  this  call,  Gov.  Letcher  closes  his  com- 
munication in  these  words:  "You  have  chosen  to  inaugurate 
civil  war,  and  we  will  meet  it  in  a  spirit  as  determined  as  the 
administration  has  exhibited  toward  the  South  (An.  Eeg.  1861, 
'*  Virginia"). 

On  the  day  of  the  passage  of  the  ordinance  of  secession,  the 
printed  sign,  "  United  States  Court,"  in  the  Custom-house  build- 
ing, was  taken  down,  and  the  Confederate  flag  was  raised  on  the 
Capitol,  in  which  the  convention  was  sitting.  The  Custom- 
house was  taken  out  of  the  hands  of  the  United  States  officials, 
and  placed  under  a  guard  of  State  troops.  The  steamships  York- 
town  and  Jamestown  (private  property)  were  seized  and  put  in 
charge  of  Virginia  State  troops  (id.). 

On  the  night  of  the  16th  of  April,  says  the  historian  Gree- 
ley (Am.  Conflict,  voL  1,  p.  471),  "  the  channel  of  the  Elizabeth 
River,  near  Norfolk,  was  obstructed  by  sinking  two  small  vessels 
therein,  with  intent  to  preclude  the  passage,  either  way,  of  Fede- 
ral ships  of  war.  The  number  appears  to  have  been  increased 
during  the  following  nights,  while  a  hastily  collected  force  under 
Gen.  Taliaferro,  a  Virginia  brigadier,  who  reached  Norfolk  from 
Richmond  on  the  18th,  was  reported  to  be  preparing  to  seize  the 
Navy-yard  and  Federal  vessels  diuing  the  night  of  Saturday, 
the  20th." 

At  this  yard  were  the  valuable  steam-frigate  Merrimac,  the 
Cumberland,  Germantown,  Plymouth,  Raritan,  Columbia,  Dol- 
phin, Pennsylvania,  Delaware,  and  Columbus,  with  nearly  two 
thousand  cannon,  and  immense  quantities  of  arms,  munitions 
of  war,  naval  stores,  and  timber  (id.  473). 

On  the  21st  of  April  all  these  vessels  were  sunk  or  burned,  and 
all  this  property  destroyed,  by  the  United  States  authority,  under 
the  direction  of  Capt.  Paulding  of  the  navy,  to  prevent  its  falling 
into  the  hands  of  the  rebels.  Cannon  were  spiked,  the  muskets 
and  revolvers  broken,  shot  and  shell  thrown  into  the  water,  the 
ships  scuttled  or  fired,  and  the  barracks  set  on  fire.    As  soon  as 
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the  United  States  troops  had  departed,  a  volunteer  company  took 
formal  possession  in  the  name  of  the  State  of  Virginia,  and  raised 
her  flag  on  the  ruins  (id.  476). 

In  describing  the  effect  upon  Virginia  of  President  Lincohi's 
proclamation  of  April  15th,  calling  for  seventy-five  thousand 
men,  Mr.  Pollard  says :  "  Two  days  after  the  interview  of  her 
commissioners  with  President  Lincoln,  her  people  were  reading 
his  call  for  a  land  force  of  seventy-five  thousand  men  ;  and  almost 
instantly  thereafter  the  proud  and  thrilling  news  was  flashed  over 
the  South,  that  Virginia  had  redeemed  the  pledges  she  had  given 
against  coercion,  and  was  no  longer  a  member  of  the  Federal 
Union,  but  in  a  new,  heart  to  heart,  defiant  union  with  the 
Confederate  States  of  the  South"  (Lost  Cause,  p.  116). 

The  same  authority  says  that,  "  on  the  29th  of  April,  President 
Davis  (of  the  Confederate  States)  wrote  to  the  Confederate  Con- 
gress, then  convoked  by  him :  '  There  are  now  in  the  field,  at 
Charleston,  Pensacola,  Forts  Morgan,  Jackson,  St.  Philip,  and 
Pulaski,  nineteen  thousand  men,  and  sixteen  thousand  men  are 
now  en  route  for  Virginia.  It  is  proposed  to  organize  and  hold  in 
readiness  for  instant  action,  in  view  of  the  present  exigencies 
of  the  country,  an  army  of  one  hundred .  thousand  men' "  (id. 
117). 

In  another  place  he  says :  "  Virginia  had  taken  her  decisive 
step,  and  passed  her  ordinance  of  secession,  on  the  17th  day  of  April. 
It  became  an  immediate  concern  to  secure  for  the  State  all  the 
arms,  munitions,  ships,  war  stores,  and  military  posts  within  her 
borders  which  there  was  power  to  seize. 

"  Two  points  were  of  special  importance — ^the  Navy-yard,  at 
Gosport  (opposite  to  Norfolk),  with  its  magnificent  dry-dock,  its 
huge  ship-houses,  shops,  forges,  warerooms,  rope-walks,  seasoned 
timber  for  ships,  masts,  cordage,  boats,  ammunition,  small-arms, 
and  cannon.  Besides  all  these  treasures,  it  had  lying  in  its  wa- 
ters several  vessels  of  war. 

"  The  other  point  was  Harper's  Ferry,  on  the  Potomac  River, 
with  its  armory  and  arsenal,  containing  about  ten  thousand  mus- 
kets and  five  thousand  rifles,  with  machinery  for  the  purpose  of 
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manufacturing  arras,  capable  of  turning  out  twenty-five  thou 
sand  muskets  a  year "  (id.  122). 

A  large  force  of  Virginia  volunteers,  to  the  number  of  2,500, 
was  immediately  collected  to  attack  Harper's  Ferry.  To  prevent 
its  falling  into  their  hands  the  garrison  set  fire  to  the  arms  and 
buildings,  and  escaped  across  the  railroad  bridge  into  Maryland. 

The  historian  above  quoted  says :  "  The  retreating  garrison  had 
laid  trains  to  blow  up  the  workshops,  but  the  courage  and  rapid 
movements  of  the  Yirginians  extinguished  them,  and  thus  saved 
to  their  State  the  invaluable  machinery  for  making  muskets  and 
rifles."     This  was  on  the  18th  day  of  the  same  month  of  April. 

It  is  impossible  to  shut  our  eyes  so  closely  as  not  to  see  that  a 
war  had  actually  been  commenced  against  the  United  States  gov- 
ernment before  the  21st  of  April,  1861.  The  evidences  I  have 
cited  are  unanswerable.  The  formal  passage  of  the  ordinance  of 
secession  by  Virginia,  the  immediate  appointment  of  commis- 
sioners to  the  Confederate  government,  the  sinking  of  vessels  in  the 
channel,  the  presence  of  armed  troops,  the  destruction  of  the  navy- 
yards,  the  assault  on  Harper's  Ferry,  the  avowed  declarations  of 
the  authorities  of  the  State  that  she  was  to  range  herself  with  her 
Southern  allies,  the  concentration  of  military  forces  at  Norfolk, 
the  declaration  by  the  ofiicer  in  charge  that  this  vessel  was  seized 
by  authority  of  the  State  of  Virginia,  her  sinking  to  obstruct 
the  passage  of  United  States  vessels  to  this  port,  the  shouts  and 
applause  of  the  people,  the  excitement  pervading  all  classes,  the 
impossibility  of  finding  aid  in  the  Courts,  afford  the  strongest 
reason  to  conclude  that  this  seizure  was  an  act  of  war,  and  not  the 
act  of  a  mob.  The  actors  were  not  hostes  humani  generis,  nor 
did  they  act  causa  lucri. 

The  act  of  April  21st,  1861,  is  to  be  received  and  passed  upon 
as  we  now,  in  1867,  see  and  understand  it.  It  doubtless  had 
greater  significance  than  many  of  its  actors  were  aware  of,  and 
was  a  prelude  to  a  contest  anticipated  by  none  (Prize  Cases,  sup. 
2  Black). 

No  declaration  of  war  is  necessary  to  give  to  individuals,  or 
to  nations,  the  rights  resulting  from  that  condition  of  society.     It 
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is  the  actual  condition  that  produces  the  result,  and  not  the  pres- 
ence or  absence  of  a  declaration  to  that  effect  by  either  party. 

In  the  contest  between  the  United  States  and  Mexico,  in  1846, 
the  battles  of  Palo  Alto  and  Resaca  de  la  Palma  had  been  fought 
before  the  passage  of  the  act  of  Congress  of  May  13th,  1846, 
which  recognized  "  a  state  of  war  as  existing  by  the  act  of  the 
Eepublic  of  Mexico." 

This  act  not  only  provided  for  the  future  prosecution  of  the 
war,  but  was  itself  a  vindication  and  ratification  of  the  act  of  the 
President,  in  accepting  the  challenge  without  a  previous  formal 
declaration  of  war  by  Congress  (Prize  Cases,  2  Black,  668). 

With  the  light  reflected  upon  them  by  subsequent  events,  it 
would  be  absurd  to  say  that  the  taking  of  Fort  Pulaski,  which 
was  the  sea-coast  defence  of  Georgia;  or  the  seizure  of  Forts 
Jackson  and  St.  Philip,  which  defended  the  approach  to  New 
Orleans ;  or  the  attack  upon  Harper's  Ferry,  a  depot  and  manu- 
factory of  fire-arms,  were  the  acts  of  riotous  individuals  sim- 
ply ;  or  to  say  that  the  surrender  of  Gen.  Twiggs,  by  which  an 
empire  in  extent,  an  army  in  numbers,  and  a  fortune  in  property, 
were  transferred  to  the  rebellion,  was  the  illegal  act  of  an  indi- 
vidual simply;  or  to  say  that  their  acceptance  by  the  State  of 
Texas  was  a  private  and  unauthorized  transaction  only.  Each  of 
these  acts  was  in  pursuance  of  a  purpose  well  understood.  They 
were  intended,  as  they  were  calculated,  to  weaken  the  military 
power  of  the  government,  and  strengthen  that  of  the  States 
named,  to  furnish  the  means  of  rebellion,  and  to  destroy  the  power 
to  suppress  it.  Whether  the  act  of  seizing  and  destroying  the 
Plaintiffs'  vessel  was  a  part  of  the  same  scheme,  was  a  question  for 
the  jury.  I  think  proof  of  the  ordinance  of  secession  was  compe- 
tent, and  that  the  general  question  of  the  object  and  character 
of  the  seizure  should  have  been  submitted  to  them.  I  have  not 
overlooked  the  objection  made  by  the  Respondent  to  the  consid- 
eration by  this  Court  of  the  facts  of  history,  to  which  I  have 
referred. 

It  is  objected  that  the  case  contains  no  evidence  of  the  exist- 
ence of  a  civil  war ;  that  it  does  not  show  that  the  mob  was  act- 
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ing  by  any  public  authority,  and  that  no  historical  proof  was 
offered  to  the  Court,  by  any  authentic  history,  that  the  condition 
of  things  existed,  as  we  are  all  aware  they  did  exist,  in  fact. 

This  objection  I  do  not  consider  a  sound  one.  The  rule  I  take 
to  be  this — that  matters  of  public  history,  affecting  the  whole 
people,  are  judicially  taken  notice  of  by  the  Courts  ;  that  no  evi- 
dence need  be  produced  to  establish  them ;  that  tlie  Court,  in 
ascertaining  them,  resorts  to  such  documents  or  reference  as  may 
be  at  hand,  and  as  may  be  worthy  of  confidence.  Thus,  in  the  Prize 
Cases  abeady  cited  (2  Black's  R.  667),  the  Court  uses  this  lan- 
guage :  "  The  actual  existence  of  civil  war  is  a  fact  in  our  domes- 
tic history  which  the  Court  is  bound  to  notice  and  to  know." 

Knowledge  of  the  main  fact  would  necessarily  carry  with  it 
knowledge  of  the  particular  acts  of  war  which  created  that  con- 
dition of  things. 

Upon  a  careful  reading  of  these  cases,  as  reported,  as  well 
as  of  the  arguments  of  counsel  on  both  sides,  and  of  the  opin- 
ion of  the  Court,  and  the  dissenting  opinion  of  Judge  Nel- 
son, I  see  no  statement  that  proof  was  made  of  any  of  the  gene- 
ral facts  of  the  early  history  of  the  rebellion.  Particular  procla- 
mations were  read,  correspondence  with  foreign  authorities  was 
referred  to,  the  special  facts  of  the  capture  of  the  vessels  and 
their  circumstances  were  proved,  and  the  general  facts  connected 
with  the  history  of  the  country  seem  to  have  been  assumed  as 
within  the  judicial  cognizance  of  the  Court.  I  have  quoted  the 
language  of  the  Court  on  this  point,  and  it  was  not  denied  by 
counsel  against  whom  it  applied,  nor  doubted  in  a  dissenting  opin- 
ion which  holds  that,  until  the  passage  of  the  act  of  Congress  of 
July  13th,  1861  (but  three  days  before  the  first  battle  of  Bull 
Run),  no  war  existed,  in  a  legal  sense,  between  the  armed  hosts 
of  the  different  sections  of  the  country ;  but  that  it  was  simply  "  a 
personal  war  against  the  rebels,"  on  the  part  of  the  President. 
The  general  language  of  the  Court  is,  therefore,  entitled  to  full 
significance. 

Mr.  Greenleaf  says,  in  his  work  on  Evidence  (at  §§  4,  5,  6) : 
"  All  civilized  nations  being  alike  members  of  the  great  family  of 
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sovereignties,  may  well  be  supposed  to  recognize  each  other's 
existence,  and  general  public  and  external  relations.  The  usual 
and  appropriate  symbols  of  nationality  and  sovereignty  are  the 
national  flag  and  seal.  Every  sovereign,  therefore,  recognizes, 
and  of  course  the  public  tribunals  and  functionaries  of  every 
nation  take  notice  of,  the  existence  and  titles  of  all  the  other 
sovereign  powers  in  the  civilized  world,,  their  respective  flags,  and 
their  seals  of  State.  In  like  manner  the  law  of  nations,  and  the 
general  customs  and  usages  of  merchants,  as  well  as  tlie  public 
statutes  and  general  laws  and  customs  of  their  own  country,  are 
recognized,  without  proof,  by  the  Courts  of  all  civilized  nations; 
neither  is  it  necessary  to  prove  things  which  must  have  happened, 
according  to  the  ordinary  course  of  nature;  nor  to  prove  the 
course  of  time,  or  of  the  heavenly  bodies ;  nor  the  ordinary  pub- 
lic fasts  and  festivals ;  nor  the  coincidence  of  days  of  the  week 
with  days  of  the  month;  nor  the  meaning  of  words  in  the 
vernacular  language ;  nor  the  legal  weights  and  measures ;  nor 
any  matters  of  public  history  afiecting  the  whole  people.  Courts 
also  take  notice  of  the  ten^itorial  extent  of  the  jurisdiction  and 
sovereignty  exercised  de  facto  by  their  own  government ;  and  of 
the  local  divisions  of  their  country,  as  into  states,  provinces,  coun- 
ties, cities,  towns,  local  parishes,  or  the  like.  They  will  also 
judicially  recognize  the  political  constitution  or  frame  of  their 
own  government ;  its  essential  political  agents  or  public  oflicers 
sharing  in  its  regular  administration,  and  its  essential  and  regular 
political  operations,  powers,  and  action.  Thus  notice  is  taken,  by 
all  tribunals,  of  the  accession  of  the  chief  executive  of  the  nation 
or  State  under  whose  authority  they  act ;  the  genuineness  of  his 
signature;  the  heads  of  departments,  and  the  principal  officers  of 
State;  the  election  or  resignation  of  a  senator  of  the  United 
States ;  the  appointment  of  a  cabinet  or  foreign  minister. 

"  In  fine.  Courts  will  generally  take  notice  of  whatever  ought 
to  be  generally  known  within  the  limits  of  their  jurisdiction.  In 
all  these  and  the  like  cases,  where  the  memory  of  the  Judge  is  at 
fault,  he  resorts  to  such  documents  of  reference  as  may  be  at  hand, 
and  he  may  deem  worthy  of  confidence." 
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In  the  Bank  of  Augusta  v,  Earle  (13  Peters'  R  590),  Cb.J. 
Taney  says :  "  And  it  is  a  matter  of  liistory,  which  this  Court  is 
bound  to  notice,  that  corporations,  created  in  this  country,  have 
been  in  the  open  practice,  for  many  years  past,  of  making  con- 
tracts in  England,  of  various  kinds  and  to  very  large  amounts,  and 
we  have  never  seen  a  doubt  suggested  there  of  the  validity  of 
these  contracts." 

In  Jack  V.  Martin  (12  Wend.  328),  the  Court  expressed  the 
opinion  that  it  was  warranted  in  taking  official  notice  of  the 
existence  of  slavery  in  Louisiana,  as  a  part  of  the  public  history 
of  the  country.  For  other  instances  of  what  is  officially  noticed 
by  the  Courts,  I  refer  to  3  Com.  R  188;  17  Wend.  R  88;  4 
Seld.  R  182;  10  Barb.  R  400;  20  K  Y.  R  65;  6  Duer,  633; 
3  Sand.  Ch.  571 ;  6  Hill,  475  ;  7  Cow.  429 ;  7  Wend.  460 ;  16  N. 
T.  R  125 ;  4  Kern.  623). 

I  entertain  no  doubt  that  the  historical  facts  necessary  to  the 
decision  of  the  case  were  proper  for  the  judicial  consideration 
of  the  Court,  without  the  production  or  offer  of  proof. 

I  have  cited  the  histories  of  Mr.  Greeley  and  Mr.  Pollard,  not 
as  authorities,  nor  because  any  authorities  were  needed,  but  as 
containing  condensed  and  satisfactory  statements  of  the  particular 
facts  which  were  useful  for  the  purposes  of  this  action,  and  for  the 
reason  that  the  two  historians,  differing  toto  coelo  in  their  views 
and  feelings,  give  concurrent  statements  of  the  facts  in  question. 
I  should  not  deem  it  necessary  that  any  history  should  be  cited, 
or  any  proof  made,  to  show  that  Henry  the  Fifth  conquered 
France,  or  that  his  son  lost  it ;  that  Charles  the  First  was  behead- 
ed ;  that  Napoleon  the  First  established  an  empire,  and  died  in 
exile.  These  are  facts  of  general  history,  the  truth  of  which 
Courts  would  hold  and  juries  would  find,  assuming  their  exist- 
ence. 

It  is  none  the  loss  a  fact,  in  general  history,  that  Mr.  Lincoln 
was  President  of  the  United  States,  and  that  he  was  assassinated 
while  holding  that  office. 

It  is  none  the  less  true  and  none  the  less  historic,  that  a  war 
between  the  different  sections  of  the  United  States  occurred  as  I 


Digitized  by  VjOOQ IC 


176  SWINNERTON  v.  COLUMBIAN  INS.  CO.  [Sept., 

Opinion  hy  Hunt,  J. 

have  recited,  and  that  its  origin  in  Virginia  was  based  upon  the 
facts  I  have  stated. 

This  rule  is  limited  to  no  particular  lapse  of  time,  and  to  no 
particular  class  of  facts,  except  that  they  shall  be  those  of  general 
history. 

A  new  trial  should  be  ordered. 

Davies,  Ch.J.,  and  Wright,  J.,  for  affirmance. 

Eeversed. 

JOEL  TIFFANY, 
State  Reporter. 
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CALVIN  M.    NOETHKUP,  Plaintiff    in    Ebeob,  v.  THE 
PEOPLE,  &c.,  Defendants  in  Eeboe. 

StcUutory  right — Assignment  of  Courts  and  Judges — Place  of  holding  Court — 
Adjournment  of  Term, 

The  Court  of  Oyer  and  Terminer  cannot  lawfully  be  held  at  any  place  other 
than  that  determined  upon  by  the  Judges  of  the  Supreme  Court,  communicated  to 
the  Secretary  of  State,  and  published  in  the  State  paper,  in  pursuance  of  the 
statute  in  such  case  made  and  provided. 

A  trial  and  conviction  of  a  person  of  a  felony  at  a  Court  held  in  the  town  of 
Bedford,  when  White  Plains  is  the  place  legally  designated  for  holding  such  Court, 
is  without  authority  and  erroneous. 

The  Plaintiff  in  error  was  indicted  by  a  grand  jury  of  the 
county  of  Westchester,  in  September,  1866,  for  administering 
poison  to  his  wife. 

In  December  following,  a  Court  of  Oyer  and  Terminer  convened 
at  the  Court-house  in  White  Plains,  in  said  county,  and  it  was 
ordered,  and  proclamation  made,  that  the  same  be  adjourned  to 
the  14th  day  of  January,  1867,  at  the  Court-house  in  Bedford,  in 
that  county. 

At  the  adjourned  day,  at  Bedford,  only  ten  petit  jurors  answer- 
ed, and  the  Court  directed  that  seventy-five  talesmen  be  sum- 
moned by  the  sheriff  for  the  following  morning,  till  which  time 
the  Court  adjourned. 

These  talesmen  were  accordingly  summoned  from  the  town  of 
Bedford,  and  some  of  them  sat  upon  the  trial  of  the  indictment. 

Before  the  jury  were  called,  certain  objections  were  made  by  the 
counsel  for  the  prisoner  to  the  legality  of  the  Court  as  thus  sitting, 
and  to  the  jury  as  thus  constituted.  The  District  Attorney  hav- 
ing moved  the  indictment  for  trial,  the  Defendants'  counsel  show- 
ed that  in  the  appointment  by  the  Justices  of  the  Second  Judicial 
District  of  terms  for  the  holding  of  Courts,  no  appointment  for 
the  holding  of  any  Court  of  Oyer  and  Terminer  to  be  held  at  Bed- 
ford, for  the  county  of  Westchester,  had  been  made  for  either  of 
the  years  1866  or  1867,  and  it  was  therefore  contended  that  the 

Court  then  and  there  sitting  had  no  rightful  power  or  authority 
12 
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to  proceed  with  the  trial.  This  objection  was  overruled,  and  ex- 
ception taken.  Another  objection  was,  that  only  ten  petit  jurors 
of  those  summoned  having  appeared,  "  the  Court  then  ordered 
the  Clerk  to  prepare  ballots  of  the  jurors  in  said  town  of  Bed- 
ford, and  ordered  the  sheriff  to  proceed  and  draw  seventy-five  ju- 
rors from  the  box  containing  the  names  of  said  jurors  in  said  town 
of  Bedford  to  act  as  talesmen."  This  objection  was  placed  on  the 
ground  that  the  order  should  have  been  to  summon  enough  jurors 
from  the  county  at  large,  or  from  the  bystanders,  to  make  the 
whole  number  at  least  twenty-four,  from  which  to  draw  a  jury. 
This  objection  was  also  overruled,  and  the  decision  duly  ex- 
cepted to. 

John  S.  JSateSj  District- Attorney,  and 

Chauncey  SJiaffer  for  the  People. 

Robert  Cochrane  for  Prisoner. 

Fullerton,  J.— By  the  laws  of  1813  (vol.  2,  p.  142,  §  4), 
White  Plains  and  Bedford  were  fixed  as  the  places  where  the 
Courts  of  Common  Pleas  should  be  held  in  the  county  of  West- 
chester, and  the  Circuit  Courts  and  Courts  of  Oyer  and  Terminer 
were  required,  by  a  subsequent  statute,  to  be  held  at  the  same 
places. 

Section  17  of  the  Code  repeals  the  statute  last  referred  to,  and 
substitutes  another  mode  of  appointment.  By  section  22  the 
Judges  of  the  Supreme  Court  of  each  district  are  required  to 
appoint  the  times  and  places  for  holding  Courts  within  their  re- 
spective districts.  Section  24  provided,  however,  that  ih^jplaces 
appointed  within  the  several  counties  for  holding  said  Courts, 
should  be  those  designated  by  statute  for  holding  County  or  Cir- 
cuit Courts.  By  the  same  statute  (§  25),  it  is  made  necessary 
that  these  appointments  thus  made  should  be  transmitted  to  the 
Secretary  of  State,  and,  when  received  by  that  oflScer,  it  became 
his  duty  to  cause  the  same  to  be  published  in  the  State  paper,  at 
least  once  a  week  for  three  successive  weeks  before  the  holding  of 
any  Court  in  pursuance  thereof. 

Under  this  authority  the  Justices  of  the  Supreme  Court  of  the 
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Second  District,  in  November,  1865,  at  a  meeting  for  that  pur- 
pose, designated  and  appointed  White  Plains  as  the  place  for 
holding  the  Circuit  Courts  and  Court  of  Oyer  and  Terminer  for 
Westchester  county,  for  the  years  1866  and  1867,  but  omitted  so 
to  designate  Bedford.  It  is  not  so  stated  in  the  case,  but  it  is  to 
be  presumed  that  these  appointments  were  duly  transmitted  to  the 
Secretary  of  State,  and  published  by  him  in  pursuance  of  the 
foregoing  statute. 

In  pursuance  of  this  appointment,  a  Court  of  Oyer  and  Termi- 
ner convened  at  White  Plains  in  December,  1866,  and  for  some 
reason  not  disclosed  in  the  case  was  adjourned  to  the  14th  day  of 
January  then  next  following,  at  the  Court-house  in  Bedford. 
At  such  adjourned  term  the  Plaintiff  in  error  was  tried  and  con- 
victed of  administering  poison  to  his  wife,  with  intent  to  kill ; 
and  at  a  subsequent  term  was  sentenced  to  the  State  prison  for 
twelve  yeare. 

Before  the  trial  the  prisoner's  counsel  objected  to  proceeding 
therewith,  on  the  ground  that  the  adjournment  from  White  Plains 
to  Bedford  was  unauthorized,  and  this  presents  the  only  impor- 
tant qu^tion  in  this  case. 

The  power  to  fix  the  times  and  places  of  holding  Courts  was 
committed  by  statute  to  aU  the  Judges,  and  not  to  a  single  Judge  of  a 
judicial  district.  In  virtue  of  this  power.  White  Plain  was  the 
only  place  appointed  for  holding  the  Courts  of  Oyer  and  Terminer, 
for  the  year  1867,  in  the  county  of  Westchester.  It  was  not  in  the 
power  of  a  single  Judge,  at  any  time,  and  certainly  not  after  all  the 
Judges  had  united  in  making  the  appointments,  to  appoint  any 
other  place  for  holding  Courts  in  that  county.  By  statute,  when- 
ever tlu*ee  or  more  pereons  or  officers  are  authorized  or  required 
by  law  to  perform  any  act,  such  act  may  be  done,  and  such  pow- 
er, or  authority,  or  duty  may  be  exercised  or  performed  by  a  ma- 
jority of  such  persons  or  officers  so  intrusted  or  empowered  (3 
R.  S.,  5th  ed.  869,  §  29). 

I  cannot  see  why  this  provision  does  not  apply  to  this  case.  It 
was  designed  to  prevent  the  ej^rcise  of  a  power  delegated  to  a 
number  of  persons  by  less  than  a  majority  of  that  number.    This 
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design  is  frustrated,  if  a  single  Judge  is  permitted  to  adjourn  a 
Court  to  a  place  purposely  omitted  to  be  designated  by  all  the 
Judges,  when  they  assembled  and  made  the  appointments  as  re- 
quired by  law.  The  policy  of  the  law  is  to  inspire  confidence  in 
the  administration  of  justice.  It  is  the  right  of  every  citizen  to 
know  the  times  and  places  for  holding  the  Courts  where  his  liber- 
ty or  property  may  be  put  in  jeopardy,  and  tliat  would  be  a  lax 
system  of  legislation  indeed  which  would  leave  them  the  subjects 
of  sudden  and  perhaps  capricious  changes.  Our  Legislature  has 
not  so  left  them.  They  have  solemnly  determined  that  all  the 
Judges  of  each  district  shall  unite  in  designating  the  places  of 
holding  Courts,  and  require  that  the  appointments  thus  made 
shall  be  published  in  the  State  paper  for  three  weeks  before  any 
Court  shall  be  held  in  pursuance  of  them. 

To  sanction  the  Court  at  which  the  prisoner  was  convicted  is  to 
annul  entirely  all  these  provisions.  I  have  not  failed  to  consider 
the  argument  that  Bedford  was  one  of  the  places  which  might 
have  been  designated  for  holding  tlie  Courts  in  Westchester 
county.  But  the  answer  to  this  proposition  is,  that  it  was  not 
designated  and  published  as  the  statute  required,  and  for  that 
reason  was  not  a  place  for  holding  a  Court. 

The  power  of  a  Court  to  adjourn  to  another  place^  as  well  as 
ttniej  is  not  necessarily  involved  in  this  case;  but  if  even  that 
should  be  conceded,  it  would  still  be  necessary  to  adjourn  to  a 
place  where  it  would  have  originally  been  proper  to  hold  a 
Court.  Wlien  the  places  for  holding  the  Courts  were  incorpo- 
rated in  the  statute  itself,  it  would  not  have  been  pretended  that 
a  Judge  could  hold  a  Court  at  any  other  place,  under  any  circum- 
stances, without  legislative  authority.  During  the  prevalence  of 
"  war,  pestilence,  or  other  public  calamity,  or  the  danger  thereof," 
Courts  may  be  held  at  places  different  from  those  appointed  by 
statute  (3  E.  S.,  5th  ed.,  §  75,  p.  480). 

In  such  cases,  however,  the  change  is  to  be  made  "  in  writing, 
under  the  hand  of  the  Governor,"  and  recorded  in  the  oflSce  of  the 
Secretary  of  State,  ^nd  published  in  as  many  public  papers  as  the 
Governor  shall  designate  (§  76).    This  shows  that  the  Legislature 
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considered  the  appointment  of  the  places  where  Courts  should  be 
held  as  a  matter  of  importance,  and  that  they  did  not  intend  they 
should  be  changed  for  slight  causes,  and  not  at  all  unless  such 
change  was  duly  published.  (See  also  §§  15  &  16  of  the  Code 
respecting  adjournments  of  the  Court  of  Appeals.) 

I  can  see  no  difference  between  the  force  of  an  appointment  di- 
rectly by  statute,  and  one  made  by  Judges  to  whom  the  Legisla- 
ture has  delegated  its  power  to  make  it,  especially  where,  after  it 
is  made,  it  is  required  to  be  lodged  in  the  archives  of  the  State, 
and  published  in  the  State  paper.  Such  an  appointment  ought  to 
be  as  immutable  as  if  made  by  the  Legislature  itself. 

Even  if  the  power  of  determining  where  the  Courts  should  be 
held  had  been  conferred  upon  a  single  Judge,  the  action  of  the 
Court,  in  this  instance,  could  not  be  sustained.  The  adjournment 
of  the  Oyer  and  Tenniner  to  Bedford  was  not,  ipso  facto,  an  ap- 
pointment of  that  place  for  holding  the  Court,  within  the  mean- 
ing of  the  statute.  It  still  would  be  necessary  to  transmit  the 
appointment  to  the  State  Department,  and  have  the  same  pub- 
lished according  to  law.  These  provisions  of  the  statute  cannot 
all  be  regarded  as  merely  directory. 

In  the  case  of  the  People  v,  Moneghan  (1  Parker's  Crim. 
E.  570),  it  was  held  that  Courts  of  Sessions  could  not  be  held  ex- 
cept in  pursuance  of  a  previous  order  of  a  county  Judge,  made 
under  the  authority  of  the  laws  of  1851  (ch.  444),  designating  the 
times  when  such  Courts  should  be  held,  and  published  as  therein 
directed. 

The  question  arose  as  follows : 

By  the  act  referred  to,  it  was  provided  that  "  Courts  of  Ses- 
sions, except  in  the  city  and  county  of  New  York,  shall  be  held 
in  the  respective  counties  at  such  U?nes  as  the  County  Judge  of  the 
county  shall  hy  order  designate  .  .  .  such  order  shall  be  publish- 
ed in  a  newspaper  printed  in  such  county  for  four  successive  weeks 
previous  to  the  time  of  holding  the  first  term  of  said  Court  under 
such  order." 

The  County  Judge  of  Livingston  county,  under  this  authority, 
attempted  to  appoint  the  times  for  holding  the  Comt  of  Sessions 
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in  that  county,  but  erroneously  made  the  order  to  apply  only  to 
the  County  Courts. 

A  Court  of  Sessions  was  held  on  one  of  the  days  thus  appoint- 
ed, at  which  a  pereon  was  indicted  and  convicted  of  felony.  The 
proceedings  were  removed  into  the  Supreme  Court,  where  the  in- 
dictment was  quashed,  on  the  ground  that  no  valid  appointment 
for  holding  the  Court  had  been  made. 

The  places  at  which  Courts  are  held  derive  an  additional  im- 
portance from  the  terms  of  the  statute  relating  to  trials  by  jury. 
Chapter  210  of  the  laws  of  1861  provides,  that  in  addition  to  the 
box,  by  law  now  provided  and  kept  for  drawing  jurors,  the  clerk 
of  every  county  shall  provide  another  box,  in  which  he  shall  de- 
posit tlie  names  of  all  persons  who  have  been  selected  and  return- 
ed as  suitable  persons  to  serve  as  jurors,  and  who  reside  in  the 
city  or  town  where  Coverts  are  appointed  hy  law  to  he  lield  /  and 
tliat  whenever  the  regular  panel  is  insufficient,  the  sheriff  shall 
draw  from  the  box  so  provided  the  names  of  as  many  persons  as 
shall  supply  any  deficiency.  In  this  case  the  regular  panel  was 
exhausted,  and  the  remaining  jurors  were  drawn  from  tlie  box 
provided  for  by  the  law  just  quoted,  and  consequently  were  taken 
from  the  town  of  Bedford.  To  this  the  prisoner's  counsel  ob- 
jected. It  follows,  of  course,  that  if  the  Court  was  improperly 
adjourned  to  Bedford,  the  prisoner  was  not  properly  tried  before 
the  jury  there  empanelled,  and  has  therefore  lost  the  benefit  of  a 
substantial  statutory  right. 

The  cases  cited  (8  Cowen,  286 ;  1  Seld.  22),  to  show  the  extent 
of  the  power  of  adjournment  by  bodies  invested  with  it,  are  not 
applicable  to  this  case,  for  many  reasons.  These  are  cases  where 
the  qualified  electors  of  a  town,  at  their  annual  town  meeting, 
after  having  duly  organized,  adjourned  to  another  place  to  con- 
summate the  business  before  them.  This  was  held  to  be  proper, 
in  the  exercise  of  a  power  conferred  upon  them  by  the  statute,  to 
hold  their  meetings  at  such  places  as  they  should  from  time  to 
time  appoint.  Here  is  no  limitation  as  to  place ;  and  though  the 
electors  met  at  a  place  appointed  the  year  previous,  yet  having  so 
met  and  duly  organized,  they  were,  ex  vi  teimini,  dothed  with 
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their  original  power  of  adjowmment^  and  could  then  exercise  it 
without  rendering  their  proceedings  invalid. 

No  one  can  doubt  for  a  moment  that  the  learned  Judge  who 
adjourned  the  Court  to  Bedford  was  prompted  by  the  purest  mo- 
tives ;  but  this  cannot  enter  into  the  consideration  of  this  Court  in 
determining  as  to  the  legality  of  the  act. 

The  judgment  appealed  from  must  therefore  be  reversed,  and  a 
new  trial  ordered. 

Reversed. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  OHIO  AND  MISSISSIPPI  EAILROAD  COMPANY, 
Appellant  v.  WILLIAM  M.  KASSON,  MARSH  W. 
KASSON,  AND  JAMES  G.  PUDLEY,  Respondents. 

Scde  and  Delivery — Title  in  Vendor — Bond  fide  Purchaser — Fraud  of  Vendor. 

A  contract  to  build  and  deliver  railroad  care  to  Plaintiffs  at  certain  timee  and 
places,  &C.J  does  not  vest  the  title  to  such  care  in  Plaintiffs  until  such  cars  are 
delivered  and  accepted. 

A  sale  and  delivery  of  such  care  to  a  party  purchasing  in  good  faith,  before 
delivery  to  Plaintiffs,  transfer  to  the  vendee  a  good  title. 

A  subsequent  payment  for  such  cars  by  Plaintiffs,  on  the  fraudulent  repre- 
sentations of  the  maker  of  the  cars  as  to  the  completion  and  delivery  of  the 
same  according  to  the  terms  of  the  contract,  will  give  them  no  title  as  against 
a  bon4  fide  purchaser. 

This  was  an  action  to  recover  possession  of  four  railroad  pas- 
senger cars,  Nos.  27,  28,  31,  32,  from  the  Defendants,  Kasson, 
Son  &  Co. 

It  was  tried  at  the  New  York  Circuit,  and  a  verdict  rendered 
for  the  Plaintiffs,  and  the  value  of  the  cars  taken  by  the  Plain- 
tiffs from  the  Defendants'  possession  was  assessed  at  $10,000. 

The  Defendants  appealed  to  the  General  Term,  and  in  April, 
1862,  the  judgment  was  reversed,  and  a  new  trial  ordered. 

The  Plaintiffs  appealed  from  such  judgment  of  reversal  to  this 
Court,  and  stipulated  that  if  the  order  of  said  General  Term 
should  be  aflirmed,  judgment  absolute  should  be  rendered  against 
them. 

The  Plaintiffs  were  a  railroad  corporation  of  the  State  of  Indi- 
ana, and  having  an  office  in  the  city  of  New  York. 

The  Plaintiffs,  on  the  15th  of  November,  1856,  made  a  contract 
with  the  Buffalo  Car  Company  (of  Black  Kock,  Erie  Co.,  N.  Y.), 
by  Daniel  J.  Townsend,  President,  by  which  the  Buffalo  Car 
Company  was  to  hcUd^  seU^  and  deliver  to  Plaintiffs,  within  eightr 
een  months  from  Janucury  first^  444  box  cars,  200  platform  cars, 
74  cattle  cars,  and  fifty  passenger  cars,  as  follows : 

To  build  them,  on  the  requisition  of  the  Plaintiffs^  provided 
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Buch  requisition  should  not  be  for  more  than  four  passenger  cars  a 
month,  &c.,  and,  also,  that  rw  deliveries  he  required  under  i/voo 
months  from  notice  of  requisition. 

To  deliver  them  to  Plaintiffs^  order^  (U  the  conipani/s 
worksj  after  the  cars  should  he  inspected  and  approved  hy  Plain- 
iiffB. 

To  pay  the  freight  from  the  car  company^ s  works  to  the  track 
of  the  Buffalo  and  Erie  Railroad^  in  Buffalo, 

The  Plaintiffs  agreed  to  buy  the  cars,  and  receive  them  from  the 
car  company,  at  the  times  and  in  the  manner  above  described,  and 
at  specified  prices. 

To  provide  an  inspector^  on  the  car  company's  requisition — at 
least  two  weeks'  notice  to  be  given  of  the  time  when  his  services 
would  be  required. 

To  pay,  on  presentation  of  his  certificate  of  inspection  at  tlie 
Plaintiffs^  office^  in  the  city  of  New  York^  from  time  to  time, 
45  per  cent,  in  notes  at  six  months,  and  55  per  cent,  in  Plaintiffs' 
bonds,  at  eighty-five  cents  on  the  dollar.  Afterwards,  and  on  17th 
December,  an  arrangement  was  closed  between  the  Plaintiffs  and 
Defendants,  by  which  Defendants  were  to  transport  certain  roll- 
ing-stock from  Buffalo  to  Cincinnati,  for  the  Plaintiffs. 

The  cars  which  the  Defendants  transported  for  Plaintiffs,  under 
this  contract,  were  received  by  Defendants  at  their  yard  at  Buf- 
falo, only. 

And  the  cars  were  deliverable  to  the  Defendants  at  their  depoty 
or  on  the  Buffalo  and  Erie  Railroad  track. 

About  the  30th  May,  1857,  Townsend,  the  President  of  the 
car  company,  applied  to  Kasson  to  borrow  $5,000.  Kasson  de- 
cUned.  After  some  negotiation  a  sale  of  two  cars  was  proposed 
and  accepted,  and  concluded,  for  $4,500. 

They  went  to  the  works,  at  Black  Hock— saw  the  two  cars, 
Nos.  25  and  26,  in  an  unfinished  state,  and  the  sale  was  agreed 
on.  Townsend  then  gave  Kasson  a  bill  of  sale  of  the  two  cars, 
and  Kasson  gave  him  two  checks  for  $750  each,  dated  1st  June, 
and  two  notes  for  $1,500  each,  which  were  paid. 

Kasson  went  often  to  Black  Rock  to  superintend  the  comple- 
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tion  of  the  cars,  and  about  the  middle  of  June  took  them  and 
conveyed  them  to  Defendants'  yard,  at  Buffalo. 

Townsend  afterwards,  wanting  these  two  finished  cars,  proposed 
to  substitute  four  unfinished  cars  in  their  stead.  This  was  agreed 
to.  Townsend  and  Kasson  went  to  Black  Eock  and  selected  four 
imfinished  cars,  not  lettered ;  and  a  bill  of  sale  was  made  out  for 
the  four. 

Kasson  directed  the  four  cars  to  be  lettered  the  same  as  the  cars 
of  the  Plaintiffs  were.  On  the  13th  or  14:th  of  Julj'^,  Kasson 
took  away  cars  Nos.  27  and  28,  and  the  other  two,  Nos.  31  and 
32,  about  25th  July,  to  their  own  yard.  The  trucks,  or  running 
part  of  them,  were  put  on  wagons  and  carried  directly  by  com- 
mon road,  from  Black  Rock  to  the  Defendants'  yard,  in  Buffalo, 
and  the  bodies  of  the  cars,  separate  from  the  running  gear,  were 
hauled  out  of  the  car  company's  shops  and  put  on  trucks  on  the 
Central  Railroad  track,  with  a  servant  of  Kasson's  in  charge,  to 
go  with  them  to  Rochester,  and  thence  to  Kasson's  yard,  and 
£iX88onjpaid  freight  on.  them. 

•  These  four  cars  continued  in  Defendants'  possession  from  13th 
and  25th  July,  to  the  January  following,  when  they  were  replevied 
in  this  action. 

On  the  22d  July  Townsend  presented  to  Mr.  Gould,  the  Plain- 
tiffs' treasiu*er,  at  New  York,  an  invoice  of  the  date  of  July 
14th,  for  four  passenger  and  seventeen  cattle  cars,  and  one  box 
car,  not  numbered  ;  and  also  a  receipt  of  the  Central  R.  R.  Co., 
for  passenger  cars  Nos.  27  and  28 ;  and  Gould  paid  Townsend  for 
the  cars  so  invoiced. 

On  the  29th  July  Gould  paid  Townsend  for  cars  Nos.  31  and 
32,  on  heing  presented  with  the  Central  Railroad  receipt^  and 
Townsend's  invoice. 

One  Mellen  had  acted  as  inspector  for  a  while,  under  the  agree- 
ment between  Plaintiffs  and  the  car  company.  While  so  em- 
ployed, his  instructions  w^ere  to  inspect  the  cars,  to  receive  them 
from  the  Central  R.  R.  Company,  see  that  they  were  delivered  to 
the  Defendants — being  approved  by  him — and  his  certificate  of 
inspection  was  sent  on  to  Plaintiffs  before  payment  for  the  cars. 
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Mellen  was  discharged,  and  the  Plaintiffs  got  into  the  habit  of 
paying  the  car  company  for  cars,  on  the  production,  merely,  of 
the  invoice  and  the  Central  Kailroad  receipts. 

The  car  company  failed  in  August  of  the  same  year. 

J,  Larocqybe  for  the  Appellants. 
Wni.  M,  Evcurts  for  the  Respondents. 

Hunt,  J. — In  my  view  of  the  case,  the  Plaintiffs  made  pay- 
ment to  Townsend  for  the  cars  Nos.  27,  28,  31,  and  32,  in  their 
own  wrong. 

The  car  company,  of  which  Townsend  was  the  President,  con- 
tracted with  the  Plaintiffs  to  build  for  them  and  deliver  to  them  a 
number  of  cars  for  their  road,  upon  terms  agreed  upon.  The 
cars  were  to  be  ready  at  intervals  specified,  were  to  be  inspected 
by  an  agent  of  the  Plaintiffs,  upon  notice  given  by  the  car  com- 
pany ;  the  inspector  was  to  make  a  certificate  of  inspection,  and 
was  to  see  that  they  were  delivered  on  the  track  of  the  Buffalo  and 
Erie  E.  E.  Company,  in  the  city  of  Buffalo,  for  the  Plaintifls. 

Upon  the  presentation  of  this  certificate  to  the  Plaintifls,  and 
not  sooner,  the  car  company  was  entitled  to  demand  payment  for 
the  cars.  The  Plaintiffs  for  a  time  held  the  car  company  to  a 
strict  performance  of  this  contract,  and  furnished  the  inspector 
contemplated  by  its  terms.  In  relation  to  the  four  cars  in  ques- 
tion, they  relaxed  their  vigilance.  They  did  not  require  an 
inspection  as  to  their  condition,  nor  a  certificate  from  the  inspector 
of  their  delivery,  to  or  for  them,  on  the  Buffalo  and  Erie  track. 

They  paid  the  purchase  price  upon  presentation  of  an  in- 
voice from  the  car  company,  and  a  c^ificate  from  the  New  York 
Central  Railroad  Company,  that  the  cars  had  been  delivered  to 
the  Plaintiffs  upon  their  road. 

This  certificate  was  carelessly  given,  and  was  erroneous.  Be- 
fore that  time  the  cars  had  been  purchased,  and  paid  for,  by  the 
Defendants,  and  had  been  delivered  by  the  car  company  to  the 
Defendants,  and  by  them  transported  to  their  yard  in  the  city  of 
Buffalo,  and  were  then  in  their  actual  possession.  No  delivery  was 
made  to  the  Central  Company  for  the  Plaintiffs.    The  presenta- 
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tion  of  the  invoice  and  the  certificate  of  delivery  was  fraudulent 
on  the  part  of  Townsend. 

Upon  this  simple  state  of  facts  there  can  scarcely  be  a  pretence 
of  a  claim  against  the  Defendants  for  the  price  of  these  four  cars. 
It  stands  thus :  The  Defendants  had  bought  of  the  manufacturer 
certain  railroad  cars,  which  he  had  a  right  to  sell,  had  paid  for 
them,  received  them  into  and  retained  them  in  their  actual  pos- 
session. The  manufacturer  induces  the  PlaintiflSj  to  pay  him  for 
the  same  cars,  upon  the  fraudulent  representation  that  he  had 
delivered  them  to  the  agent  of  the  Plaintiffi,  under  the  contract 
for  building  similar  cars.  It  needs  no  argument  to  show  that  the 
Plaintiffs  must  bear  the  loss. 

The  Appellants  insist  that  a  different  result  must  be  reached, 
for  two  reasons — first,  that  the  Defendants  stood  in  such  confiden- 
tial relations  with  the  Plaintiffs,  that  they  were  not  permitted  to 
become  the  purchasers  of  these  cars ;  and  secondly,  that  it  was  the 
duty  of  the  Defendants  to  have  informed  the  Plaintiffs  of  their 
purchase  of  these  cars ;  that  their  omission  to  do  so  justified  the 
Plaintiffs  in  making  payment  to  Townsend,  and  gives  a  just  cause 
of  action  against  the  Defendants.  As  I  understand  the  charge, 
the  Judge  at  the  Circuit  ruled,  that  there  were  no  such  confiden- 
tial relations  existing  between  Plaintiffs  and  the  Defendants,  by 
reason  of  the  contract  mentioned,  as  would  prevent  the  Defend- 
ants from  becoming  mortgagees  or  purchasers  of  the  cars  in 
question. 

No  point  in  favor  of  a  new  trial  could,  therefore,  have  been 
made  at  the  General  Term  on  this  branch  of  the  case,  nor  can  the 
argument  there  be  urged  to  sustain  the  judgment  of  the  General 
Term.  The  proposition  contended  for  by  the  Appellants  is  embo- 
died in  the  refusal  of  the  Judge  to  charge  the  following  principle, 
upon  the  request  of  the  Defendants,  viz. :  "  That  the  delivery  of 
the  car  bodies  of  27  and  28,  on  July  10th,  and  of  31  and  32,  on 
July  27th,  to  Kasson,  in  person,  and  the  charge  thenceforth  by 
his  man,  till  they  came  to  and  remained  in  the  yard  of  Kasson, 
Son  &  Co.,  was  a  complete  delivery  to  the  Defendants  as  against 
all  persons,  and  if  the  jury  believe  these  cai-  bodies  were  so  deliv- 
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ered,  the  title  of  the  Defendants  then  became  complete,  and  the 
Defendants  are  entitled  to  a  verdict."  The  Judge  charged  in  the 
following  language :  "  That  if  the  Defendants  knew  or  had  reason 
to  believe  that  the  consequence  of  their  omitting  to  notify  the 
Plaintife  of  their  claim  of  title  would  be,  that  the  Plaintiffs 
would  pay  the  car  company  for  the  cars,  on  the  proper  evidence 
of  their  having  been  sent  to  them  (the  Defendants),  and  did  so 
omit  to  give  notice  to  the  Plaintiffs,  and  the  Plaintiffs  did  pay  for 
the  cars  upon  such  evidence,  without  notice  of  any  claim  of  title 
by  the  Defendants,  that  the  Plaintiffs'  title  cannot  be  defeated  by 
a  title  thus  attempted  to  be  acquired  by  the  Defendants."  If  this 
charge  had  been  accompanied  by  evidence  of  fraudulent  collusion 
between  the  Defendants  and  Townsend,  it  would  have  been  well 
enough.  Under  the  proof  as  it  stood,  it  was  not  competent  to  ask 
the  jury  to  find  upon  the  question  of  the  bona  fides  of  the  bill  of 
sale  to  the  Defendants,  and  whether  they  knew,  or  had  reason  to 
believe,  that  an  omission  to  give  notice  of  their  claim  would 
induce  the  Plaintiffs  to  pay  Townsend  for  four  passenger  cars  that 
had  never  been  delivered  to  them.  The  only  facts  in  evidence 
pertinent  to  this  point  were,  that  they  had  purchased  and  paid  for 
these  four  cars,  and  that  the  Defendants  knew  that  a  contract  for 
building  and  delivering  cars  of  various  kinds,  existed  between 
Townsend  and  the  Plaintiffs.  If  they  knew  this,  they  knew  also 
that  the  Plaintiffs  were  not  bound  to  pay  for  the  cars  until 
inspected,  and  a  certificate  given  of  deliveiy ;  and  there  is  no  evi- 
dence that  they  had  the  slightest  reason  to  suspect  that  Townsend 
would  present  to  the  Plaintiffs  full  evidence  of  delivery,  on  which 
to  obtain  the  money.  There  were  not  sufficient  facts  in  evidence 
to  justify  the  submission  of  these  questions  to  the  jury. 

Neither  am  I  prepared  to  acquiesce  in  the  law  thus  laid  down  at 
the  Circuit.  Briefly,  it  is  this :  Townsend  sells  to  Kasson  four 
care,  having  a  right  to  sell  them.  They  are  delivered  to  Kasson, 
and  paid  for  by  him  in  good  faith.  Subsequently  Kasson  has  reason 
to  believe  that  Townsend  intends  to  present  fraudulent  evidence 
of  the  delivery  of  the  same  care  to  the  Plaintiflfe,  and  obtain  their 
price  from  them.    Unless  Kasson  thereupon  notifies  the  Plaintiffs 
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of  his  ownership,  his  title  to  the  cars  fails,  and  the  Plaintiffs  can 
reclaim  them  from  his  possession. 

I  am  not  aware  of  any  principle  of  law  on  which  this  position 
can  be  defended.  If  there  was  collusion  between  Townsend  and 
Kasson  I  can  readily  perceive  why  Kasson  should  respond  to 
the  Plaintiflfe.  So  if  Kasson  did  any  act  to  promote  or  induce 
the  payment  by  tlie  Plaintiffs  for  the  cars. 

So  if  he  had  been  present  at  the  payment,  and,  without  warn- 
ing, had  seen  the  Plaintiflfe  purchase  and  pay  for  the  cars,  he 
would  have  been  held  to  have  waived  his  claim  in  behalf  of  the 
purchaser.  By  the  rule  under  consideration,  he  merely  "  had  rea- 
son to  believe  "  that  Townsend  would,  at  a  future  time,  perpetrate 
a  fraud — that  Townsend  contemplated  the  commission  of  a  fraud. 

If  I  know  that  a  villain  intends  to  defraud,  or  in  any  way  to 
injure  my  neighbor,  it  is  doubtless  my  duty  as  a  good  citizen,  and 
as  a  Christian  man,  to  put  him  on  his  guard.  But  there  is  no  rule 
of  law  which  renders  me  liable  for  his  loss,  in  case  of  my  neglect 
of  this  duty.  It  is  a  moral  duty,  simply,  not  recognized  by  law. 
Certainly  there  is  no  law  which  requires,  upon  mere  suspicion  or 
belief,  that  I  should  thrust  myself  into  the  business  affairs  of  my 
neighbors,  and  endeavor  to  transact  for  them  those  concerns,  and 
provide  for  them  that  wisdom  and  prudence  which  they  are  com- 
petent to  furnish  for  themselves.  It  would  be  officious  intermed- 
dling, simply.  The  question  of  negligence  on  the  part  of  the  De- 
fendants did  not  exist  in  the  case,  and  was  improperly  submitted 
to  the  jury. 

The  Plaintiffs  further  insist  that  the  Defendants  must  fail  on 
the  ground  of  usury  in  the  transactions  between  themselves  and 
the  car  company.  The  question  of  usury  is  a  personal  one,  and 
cannot  be  raised  by  the  Plaintiffs  in  this  case.  See  Belmont  Bank 
of  Ohio  V.  Hoge  (not  reported),  and  Williams  v.  Burch,  decided 
March  term,  1867,  where  the  precise  question  is  disposed  of. 

Under  the  stipulation,  judgment  must  be  entered  for  the  De- 
fendants. It  must,  however,  be  limited  to  $3,000  and  interest, 
together  with  the  expenses  of  freight,  insurance  and  storage,  with 
interest  upon  them. 


Digitized  by  VjOOQ IC 


1867.]  OHIO  &  MISSISSIPPI  R.  R.  CO.  v.  KASSON.  191 

Opinion  by  Hunt,  J. 

On  the  trial  the  Defendants  remitted  all  claim  beyond  these 
sums,  and  such  remission  remains  of  record  in  the  case.  The  De- 
fendants are  at  liberty  to  apply  for  a  writ  of  inquiry  to  ascertain 
their  damages,  or  a  reference,  or  such  other  proceeding  as  they 
may  be  advised  is  legal  and  proper. 

All  concur,  except  Davies,  Ch.J.,  and  Fulleeton  and  Bookes, 
JJ.,  not  voting. 

JOEL  TIFFANY, 
State  Reporter. 
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SIMEON    FITCH   et    al.,    Appellants,    v.    ZACHARIAH 
DEDERICK,  Respondent. 

Evidence — Presumption — Knowledge  of  Contract — LiabUity  of  Third  Party. 

Mere  knowledge  by  the  Defendant,  that  a  party  had  agreed  with  the  Plain- 
tiflP  to  procure  his,  Defendant's,  notes  in  payment  for  property  purchased  by 
such  party,  imposes  no  liability  upon  the  Defendant 

Appeal  from  the  Supreme  Court,  Third  District.  The  action 
was  brought  to  recover  the  price  of  stone  which  the  Plain tiffi,  in 
their  complaint,  alleged  that  they  had  sold  to  the  Defendant. 
The  answer  denied  such  purchase  by  Defendant.  Upon  the  trial 
it  appeared  that  one  Patrick  O'Donnell  had  two  several  contracts 
for  the  grading  and  paving  of  certain  streets  in  Brooklyn  ;  that  in 
the  execution  of  such  contracts  it  became  necessary  for  him  to 
procure  a  quantity  of  stone;  that  the  Defendant  had  had  dealings 
with  him,  loaifing  him  his  notes  and  money,  for  which  he  had 
taken  various  securities,  among  which  were  orders  for  money  be- 
coming due  for  work  done  upon  the  said  contracts ;  that  O'Don- 
nell applied  to  the  Defendant  for  aid  in  procuring  the  stone  for  a 
portion  of  the  work.  Evidence  was  given  tending  to  show  that 
the  Defendant  authorized  O'Donnell  to  purchase  twenty-five 
hundred  dollars'  worth  of  stone  on  his  credit,  which  was  contro- 
verted by  evidence  introduced  by  Defendant.  It  appeared  that 
O'Donnell  agreed  with  Plaintiffs  to  give  him  the  Defendant's 
notes  in  payment  for  the  stone  delivered  to  him.  The  Plaintiffi 
proved  that  the  Defendant  had  loaned  O'Donnell  some  twelve 
thousand  dollars  in  money,  for  which  the  latter  was  indebted  to 
the  former,  at  the  time  the  stone  was  delivered.  This  proof 
was  properly  excepted  to  by  the  Defendant.  The  Judge  charged 
the  jury  that  if  the  Defendant  knew  that  his  notes  were  promised  to 
Fitch,  and  tliat  the  sale  was  made  on  the  faith  of  receiving  those 
notes,  that  would  make  the  sale  on  that  credit,  and  he  would  be 
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responsible.  To  this  portion  of  the  charge  the  Defendant's  coun- 
sel excepted.  The  Judge  further  charged  the  jury  that,  if  the 
Defendant  had  any  fund,  or  the  control  of  a  fund,  which  was  to 
pay  for  those  stone,  and  he  knew  the  seller  was  to  rely  on  that  fund, 
he  is  responsible.  To  this  portion  of  the  charge  the  Defendant's 
counsd  excepted.  The  jury  found  a  verdict  for  the  PlaintiflFs, 
upon  which  judgment  was  rendered,  which  was  reversed,  upon 
appeal,  by  the  General  Term,  and  a  new  trial  ordered;  from 
which  judgment  the  Plaintiffs  appeal  to  this  Court. 

J.  H.  Reynolds  for  Appellants. 
M.  Hcmd  for  Eespondent. 

Geoveb  J. — The  evidence  excepted  to  by  the  Defendant  was 
inadmissible.  It  had  no  legitimate  bearing  upon  any  issue  in  the 
case.  The  issue  was  whether  the  Defendant,  by  any  agreement 
or  act  of  his,  had  become  liable  to  the  Plaintiffs  for  tlie  price  of 
the  stone  in  question. 

The  fact  that  he  had,  before  the  delivery  of  the  stone,  loaned 
O'Donnell  money,  for  which  he  was  indebted  to  him  at  that  time, 
had  no  tendency  to  show  any  agreement  to  pay  for  the  stone,  nor 
any  liability  therefor,  upon  any  of  the  grounds  claimed  by  the 
Plaintiffs.  The  learned  Judge  erred  in  charging  the  jury  that,  if 
O'Donnell  agreed  to  pay  for  the  stone  in  the  notes  of  the  Defend- 
ant, and  the  sale  was  made  on  the  faith  of  receiving  such  notes, 
that  would  make  the  Defendant  liable  therefor.  The  charge  as- 
sumes that  the  Plaintiffs  sold  the  stone  to  O'Donnell,  and  that  the 
latter  agreed  to  pay  the  Plaintiffs  therefor  in  the  notes  of  the  De- 
fendant; and  instructs  the  jury  that  if  the  Defendant  knew  that 
such  an  agreement  was  made,  and  the  stone  delivered  by  the 
Plaintiffs,  upon  the  expectation  of  receiving  such  notes,  the  De- 
fendant was  liable  therefor.  This  might  all  be  true,  and  yet  the 
Defendant  may  never  have  agreed  with  O'Donnell,  or  the  Plain- 
tiffs, to  give  his  notes  for  any  such  purpose.  Mere  knowledge  by 
the  Defendant  that  O'Donnell  had  agreed  with  the  Plaintiflfe  to 
give  his  not^  in  payment  for  property  purchased  by  O'Donnell, 
imposed  no  liability  upon  the  Defendant. 
13 
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It  is  not  necessary  to  examine  the  other  portion  of  the  charge 
excepted  to.     The  order  appealed  from  must  be  affirmed,  and 
judgment  rendered  against  the  Plaintiff. 
All  cx)ncur. 
Judgment  absolute  for  Defendant. 

JOEL  TIFFANY, 
State  Keporter. 
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NICHOLAS  E.  PAINE,  Kespondent,  v.  THOMAS  BROWN, 

Appellant. 

Condition  precedent — Tender j  not  necessary  v^hen  it  is  an  idle  ceremony — Con- 
tract—  Constniction, 

The  law  does  not  impose  upon  a  party  the  duty  of  performing  an  idle  cere- 
mony. When  it  appears  in  evidence  from  the  party  claiming  that  a  tender 
should  have  been  made  to  him,  that  he  would  not  have  accepted  it  if  made, 
to  insist  that  a  tender  should  have  been  made  by  the  other  party  is  to  insbt 
upon  an  idle  ceremony,  which  the  law  will  not  require. 

T.  H.  Strong  for  Appellant. 
Geo.  C.  Munger  for  Eespondent. 

Davies,  Ch.  J. — The  Plain  tiflT,  as  assignee  of  one  Calvin  T. 
Chamberlain,  brings  this  action  to  recover  the  sum  of  $2,000, 
being  the  amount  of  the  first  payment  to  be  made  upon  a  con- 
tract for  the  sale  by  Chamberlain,  and  the  purchase  by  the  De- 
fendant, of  one-fifth  of  the  Indiana  Central  Canal. 

The  contract  was  in  these  words :  "  Memorandum  of  an  agree- 
ment. C.  T.  Chamberlain  agrees  to  sell,  and  convey  by  deed  of 
release,  to  Thomas  Brown,  one-fifth  part  of  the  Central  Canal  in 
Indiana,  north  of  Morgan  county,  for  the  sum  of  ten  thousand 
dollars ;  and  the  said  Brown  agrees  to  purchase  the  same,  and  pay 
that  sum  therefor ;  two  thousand  dollars  are  to  be  paid  in  July 
next,  and  the  balance  in  one  and  two  years,  with  interest  from 
the  first  of  May  next. 

"  This  contract  is  to  be  put  in  form  in  course  of  this  month,  at 

Rochester,  N.  T.    If  Joseph  Robinson  does  not  take  a  fifth  of 

said  canal,  in  pursuance  of  his  verbal  agreement,  said  Brown  is  to 

have  one  quarter  of  said  canal  at  same  rate,  to  wit :  for  $12,500, 

and  payments  as  above. 

"  C.  T.  Chamberlain,  [l.  s.] 

"  Thomas  Brown.  [l.  s.] 

"Indianapolis,  March  12,  1859." 

The  first  payment  called  for  by  said  contract  not  having  been 


Digitized  by  VjOOQ IC 


196  PAINE  v.  BROWN.  [Sbpt., 

Opmion  by  Dayies,  Gh.  J. 

made,  this  action  was  brought  in  November,  1859,  to  recover  the 
same,  with  interest  thereon  from  May  1,  1859. 

The  jury  found  a  verdict  for  Plaintiff,  and  the  exceptions  taken 
were  directed  to  be  heard,  in  the  first  instance,  at  the  General 
Term,  which  gave  judgment  for  the  Plaintiff;  and  the  Defendant 
now  appeals  to  this  Court. 

When  the  Plaintiff  rested  his  case  the  Defendant  moved  for  a 
non-suit  upon  these  grounds : 

1.  The  contract  in  suit  appears  upon  its  face  to  be  incomplete, 
and  does  not  purport  to  be  a  contract  of  purchase  and  sale  be- 
tween the  parties,  but  an  agreement  for  a  contract. 

2.  The  Plaintiff  has  not  shown  any  performance,  or  offer  to 
perform,  within  the  time  limited  by  the  agreement,  or  at  any 
other  time. 

3.  The  deed  tendered  or  offered  in  July  is  not  in  accordance 
with  the  contract.  It  varies  from  the  contract  in  the  description 
of  the  property,  and  in  the  estate  which  it  purports  to  convey. 

The  Court  charged  the  jury,  amongst  other  things,  that  the 
contract  of  the  12th  of  March,  1859,  was  complete  in  itself,  and 
that  it  was  not  necessary  for  the  Plaintiff  to  tender,  or  offer  to 
enter  into,  any  further  contract,  or  tender  any  conveyance  within 
the  time  specified  in  the  contract  for  putting  the  same  in  form  at 
Rochester,  N.  Y.,  and  that  it  was  sufficient  if  he  tendered  a 
conveyance  in  the  month  of  July  following,  when  he  required 
payment  of  the  $2,000,  to  be  paid  in  that  month.  To  this  part 
of  the  charge  the  Defendant's  counsel  excepted. 

The  Judge  also  charged  the  jury  that,  inasmuch  as  the  Defend- 
ant did  not,  when  the  deed  was  offered  to  him  in  July,  insist  upon 
a  more  complete  contract,  he  must  be  deemed  to  have  waived  it ; 
and  it  must  be  considered  that  he  was  satisfied  with  the  contract 
as  it  was. 

To  this  part  of  the  charge  the  Defendant's  counsel  excepted. 

The  Judge  also  charged  the  jury  that  the  tender  in  July,  as 
proved  in  the  case,  was  a  sufficient  tender ;  and  to  this  part  of  the 
charge  the  Defendant  also  excepted. 

In  the  view  we  take  of  this  contract,  no  obligation  was  im- 
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posed  upon  the  Plaintiff,  or  his  assignor,  to  tender  any  convey- 
ance as  a  condition  precedent  to  his  right  to  demand  the  sum  of 
$2,000,  to  be  paid,  by  its  terms,  in  July,  1859.  And  it  was,  in 
this  aspect  of  the  case,  wholly  immaterial  whether  the  tender  of  a 
conveyance  made  in  July,  1859,  was  or  was  not  suflScient. 

If  no  tender  of  any  conveyance  was  called  for  by  this  contract 
before  the  sum  of  $2,000  therein  mentioned  was  demandable  and 
payable,  it  follows  that  no  question  of  the  sufficiency  of  the  ten- 
der made  could  legitimately  arise. 

We  think  the  Judge  did  not  err  in  telling  the  Jury  that  it  was 
not  necessary  for  the  Plaintiff,  before  he  could  properly  demand 
the  payment  of  the  said  sum  of  $2,000,  to  tender,  or  offer  to  enter 
into,  any  further  contract  with  the  Defendant,  in  respect  to  the 
subject-matter  of  the  contract. 

The  Plaintiff  by  his  act  affirmed  the  contract  and  its  sufficiency 
to  compel  him  to  sell  and  convey  the  subject-matter  therein  men- 
tioned. 

By  the  terms  of  the  contract,  it,  that  is, "  this  contract,"  was  to 
be  put  in  form  in  the  course  of  the  month  of  March,  1859. 

It  did  not  appear  that  either  party  desired  the  contract  to  be 
put  into  any  other  or  a  different  form,  either  within  the  time  spe- 
cified therein,  or  at  any  other  time. 

Neither  did  the  Defendant  assume  any  such  ground,  when  call- 
ed upon  in  July,  1859,  to  fulfil  said  contract  on  his  part. 

On  the  contrary,  he  utterly  denied  any  obligation  resting  on 
him,  arising  from  said  contract. 

He  told  the  Plaintiff  that  he  did  not  want  any  deed,  nor 
anything  to  do  with  the  property. 

"  I  told  him  I  did  not  want  any  deed,  nor  anything  to  do  with 
the  property.  I  said  they  had  not  lived  up  to  their  contract,  and 
1  considered  the  whole  matter  a  swindle." 

These  acts  and  declarations  of  the  Defendant  conclusively  de- 
monstrate that  it  would  have  been  an  idle  ceremony  on  the  part 
of  the  Plaintiff,  either  to  have  tendered  a  conveyance  to  the  De- 
fendant, or  to  have  tendered,  or  offered  to  enter  into,  any  further 
contract. 
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It  is  very  manifest  that  the  Defendant  did  not  desire  a  more 
complete  contract,  and  that,  so  far  as  its  terms  and  provisions,  and 
form,  were  concerned,  he  was  perfectly  satisfied  with  it. 

Even  if  such  a  tender  was  requisite,  these  acts  and  declara- 
tions of  the  Defendant  show  that  any  such  tender  would  not  have 
been  accepted,  and  the  law  does  not  impose  upon  a  party  the  duty 
of  performing  an  idle  ceremony  (Slingerland  v.  Morse,  8  John, 
370 ;  Dyckman  v.  Mayor  of  K  Y.,  7  Barb.  498). 

But  as  already  observed,  no  tender  of  any  conveyance  was  re- 
quired by  the  terms  of  this  contract  as  a  condition  precedent,  to 
demand  the  sum  of  $2,000  which,  by  its  express  terms,  was  pay- 
able absolutely  in  the  month  of  July,  1859. 

Where,  by  the  terms  of  a  contract,  it  was  provided  that  all  pay- 
ments should  be  made  previously  to  the  execution  of  a  deed  (and 
this  contract  in  substance  provides  the  same  thing),  it  was  held  by 
the  Supreme  Court,  that  it  was  not  necessary  for  the  Plaintiff  to 
convey,  or  offer  to  convey,  before  bringing  suit,  even  for  the  last 
instalment  (Adams  v.  Wadhams,  40  Barb.  225). 

By  the  terms  of  this  contract.  Chamberlain,  the  assignor  of  the 
Plaintiff,  bound  himself  to  sell  and  convey,  by  deed  of  release, 
the  property  described,  to  the  Defendant,  for  the  sum  of  ten 
thousand  dollars;  and  the  Defendant  agreed  to  purchase  the 
same,  and  pay  that  price  therefor. 

"No  time  was  fixed  by  the  contract  for  the  conveyance  of  t^e 
property,  but  the  Defendant  was  to  pay  two  thousand  dollars  of 
the  purchase  money  in  the  month  of  July,  1859,  and  the  remain- 
der in  one  and  two  years,  with  interest  from  May  1st,  1859. 

This  case  is  not  unlike  that  of  Pordage  v.  Cole  (1  Saund.  Rep. 
319),  and  is  clearly  within  the  doctrine  there  settled.  That  was 
an  action  of  debt  on  speipialty  for  £774  15s.  The  agreement  was 
in  these  words : 

"  11  May,  1668.  It  is  agreed  between  Doctor  John  Pordage 
and  Basset  Cole,  Esquire,  that  the.  said  Basset  Cole  shall  give  unto 
the  said  Doctor  £775  for  all  his  lands,  with  Ashmole  House,  there- 
unto belonging,  with  the  brewing-vessels  as  they  are  now  remain- 
ing in  the  said  house,  and  with  the  malt-mill  and  wheelbarrow. 
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In  witness  whereof  we  do  put  our  hands  and  seals :  mutually  given 
as  earnest  in  performance  of  this  5s. ;  the  money  to  be  paid  before 
midsummer,  1668 ;  all  other  moveables,  with  the  com  upon  the 
ground,  excepted." 

There  was  a  demurrer,  and  it  was  contended  on  the  part  of  the 
Defendant,  that  if  by  one  single  deed  two  things  are  to  be  per- 
formed, namely,  one  by  the  Plaintiff,  and  the  other  by  the  De- 
fendant, if  there  be  no  mutual  remedy,  the  Plaintiff  ought  to  aver 
performance  on  his  part,  and,  in  this  case,  it  was  a  condition  pre- 
cedent which  ought  to  be  performed  before  the  action  brought. 

"  But  it  was  adjudged  by  the  Court  that  the  action  was  well 
brought,  without  an  averment  of  the  conveyance  of  the  land,  be- 
cause it  shall  be  intended  that  both  parties  have  sealed  the  spe- 
cialty. And  if  the  Plaintiff  has  not  conveyed  the  land  to  the  De- 
fendant, he  has  also  an  action  of  covenant  against  the  Plaintiff 
upon  the  agreement  contained  in  the  deed,  which  amounts  to  a 
covenant  on  the  part  of  the  Plaintiff  to  convey  the  land ;  and  so 
each  party  has  a  mutual  remedy  against  the  other." 

Sergeant  Williams,  in  his  learned  note  to  this  case,  says :  "  It  is 
to  be  observed  that  covenants  are  to  be  construed  to  be  either  de- 
pendent or  independent  of  each  other,  according  to  the  intention 
and  meaning  of  the  parties,  and  the  good  sense  of  the  case ; "  and 
that  "  in  order  to  discover  that  intention,  and  learn  with  some  de- 
gree of  certainty  when  performance  is  necessary  to  be  averred  in 
the  declaration,  and  when  not,  it  may  not  be  improper  to  lay 
down  a  few  rules : 

"  1.  If  a  day  be  appointed  for  payment  of  money,  or  part  of  it, 
or  for  doing  any  other  act,  and  the  day  w  to  happen,  or  ma/y  hap- 
pen, before  the  thing  which  is  the  consideration  of  the  money,  or 
other  act,  is  to  be  performed,  an  action  may  be  brought  for  the 
money,  or  for  not  doing  such  other  act  before  performance ;  for 
it  appears  that  the  party  relied  upon  his  remedy,  and  did  not  in- 
tend to  make  ihQ  perfomumce  a  condition  precedent ;  and  so  it  is 
where  no  time  is  fixed  for  the  performance  of  that  which  is  the 
consideration  of  the  money  or  other  act."  And  he  adds :  "  This 
seems  to  be  the  ground  of  the  judgment  in  this  case  (Pordage  v. 
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Cole),  the  money  being  appointed  to  be  paid  on  a  fixed  day, 
which  might  happen  before  the  lands  were  or  could  be  con- 
veyed. 

"  But,  2.  When  a  day  is  appointed  for  the  payment  of  money, 
&c.,  and  the  day  is  to  happen  after  the  thing  which  is  the  consid- 
eration of  the  money,  &c.,  is  to  be  performed,  no  action  can  be 
maintained  for  the  money,  &c.,  before  performance. 

"  3.  Where  a  covenant  goes  only  to  a  part  of  the  consideration  on 
both  sides,  and  a  breach  of  such  covenant  may  be  paid  for  in 
damages,  it  is  an  independent  covenant,  and  an  action  may  be 
maintained  for  a  breach  of  the  covenant  on  the  part  of  the  De- 
fendant, without  averring  performance  in  the  declaration. 

"  5.  Where  two  acts  are  to  be  done  at  the  same  time,  as  where 
A  covenants  to  convey  an  estate  to  B,  on  such  a  day,  and  in  con- 
sideration thereof  B  coven  an|s  to  pay  A  a  sum  of  money  on  the 
same  day,  neither  can  maintain  an  action  without  showing  per- 
formance of,  or  an  offer  to  perform  his  part,  though  it  is  not  cer- 
tain which  of  them  is  obliged  to  do  the  first  act." 

To  the  same  effect  see  Campbell  v.  Jones  (6  Term  Rep.  570). 

The  principles  here  enunciated  have  received  the  approval  of 
the  Courts  of  this  State  in  the  following  cases :  (Robb  v.  Mon^ 
gomery,  20  Johns.  15  ;  Tompkins  v.  Elliot,  5  Wend.  4^6 ;  Har- 
rington V.  Higgins,  17  Wend.  376 ;  Evans  v.  Harris,  10  Barb. 
416 ;  Grant  v.  Johnson,  1  Seld.  247). 

In  Robb  V.  Montgomery  (supra),  the  Supreme  Court  said: 
"  Where  the  payments  are  to  precede  the  conveyance,  it  is  no  ex- 
cuse for  non-payment  that  there  is  not  a  present  existing  capacity 
to  convey  a  good  title,  unless  the  one  whose  duty  it  is  to  pay, 
offers  to  do  so,  on  receiving  a  good  title,  and  then  it  must  be 
made  to  him,  or  the  contract  will  be  rescinded.  Here  the  De- 
fendant never  offered  to  pay,  and  never  demanded  a  conveyance ; 
and,  therefore,  it  furnishes  no  bar  to  the  suit,  that,  at  a  certain  pe- 
riod, the  Plaintiff  had  not  the  title." 

In  Grant  v.  Johnson  (supra),  the  question  was  whether  the 
Plaintiff  could  sustain  an  action  for  the  second  installment  of  the 
purchase  money  secured  by  the  agreement,  without  averring  and 
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proving  the  delivery,  or  an  oflfer  to  deliver  a  deed  of  the  prem- 
ises. 

The  Court  said :  "  The  parties  have  declared  that  certain  pay- 
ments were  to  be  made,  and  certain  acts  performed  by  them  re- 
spectively, at  the  times  specified  in  the  agreement.  They  must 
be  held  to  have  intended  the  performance  of  these  acts,  when,  and 
of  course  in  the  order  of  time  indicated  in  their  covenants." 

So  in  the  case  at  bar,  the  covenants  to  pay  the  purchase  money 
in  the  installment  mentioned  were  all  independent  of,  and  intend- 
ed by  the  parties  to  precede  the  actual  conveyance  of  the  property 
described. 

The  covenant  to  pay  the  two  thousand  dollars  in  July,  1859, 
was  independent  of  and  to  precede  any  act  to  be  done  or  perform- 
ed by  the  assignor  of  the  PlaintiflT. 

Upon  the  Defendant's  breach,  an  action  accrued  to  the  assignor 
of  the  Plaintiff,  and  no  sufficient  defence  was  interposed. 

These  views  conclusively  show  that  the  exception  to  the  charge 
of  the  Judge  to  the  jury,  was  properly  overruled,  and  that  the 
Plaintiff  was  entitled  to  judgment  upon  the  verdict. 

The  judgment  appealed  from  should  be  affirmed.    All  concur. 

Affirmed. 

JOEL  TIFFANY, 

State  Reporter. 
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EDMUND  W.  HOWELL,  AppELLANr,  v.  WILLLiM 
HUYCK,  Impleaded,  &c.,  Respondent. 

Parol  evidence — Notice  to  produce  Written  Instrument — Pleadings, 

^PEAL  from  the  Supreme  Court,  Eighth  District.  The  action 
was  brought  to  foreclose  a  mortgage  executed  by  one  Charles  B. 
Howell,  a  brother  of  the  Plaintiff,  upon  land  which  was  after- 
wards purchased  by  the  Defendant.  This  mortgage  was  made  to 
one  Grunnendike,  who  assigned  it,  with  all  his  other  property,  to 
L.  ISr.  Bangs,  Charles  B.  Howell  (the  mortgagor),  and  Isaac  H. 
Jameson,  in  trust  for  the  benefit  of  creditors.  In  December,  1856, 
Charles  B.  Howell  paid  the  amount  due  on  the  mortgage  to  L 
N.  Bangs,  one  of  his  co-trustees ;  and  some  time  afterwards  Bangs 
delivered  the  mortgage  to  him. 

While  the  mortgage  was  thus  in  his  possession,  Charles  B.  How- 
ell sold  the  land  to  a  Mrs.  Mills,  who  conveyed  it  to  the  Defend- 
ant, in  1858,  by  a  deed  making  no  mention  of  this  mortgage.  The 
mortgage  was  never  cancelled  of  record.  After  the  conveyance 
to  the  Defendant,  the  Plaintiff  brought  an  action  against  the  as- 
signees of  Grunnendike,  to  compel  an  assignment  of  this  mort- 
gage to  himself;  and  such  assignment  was  executed,  under  the 
judgment  of  the  Court,  in  1859. 

Testimony  was  given  by  the  Plaintiff  to  show  that  he  advanced 
to  Charles  B.  Howell  the  money  with  which  the  mortgage  was  paid, 
under  an  agreement  that  it  should  be  assigned  to  him.  Bangs, 
the  trustee,  who  received  the  money,  denied  that  this  agreement 
was  made  known  to  him  until  long  afterwards. 

On  the  trial  the  Defendant  asked  the  Plaintiff  to  prdduce  the 
mortgage,  which  the  Plaintiff  declined  to  do,  because  notice  to 
produce  it  had  not  been  given.  The  referee  held  that  the  form  of 
the  pleadings  was  sufficient  notice,  and  allowed  the  Defendant  to 
give  oral  evidence  of  endorsements  of  payments  on  the  mortgage. 
To  this  ruling  the  Plaintiff  excepted. 


Digitized  by  VjOOQ IC 


1867.]  HOWELL  v.  HUYCK.  203 

Dissenting  Opinion  by  Fullbbton,  J. 

The  Defendant  offered  evidence  of  the  declarations  of  Charles 
B.  Howell,  while  the  mortgage  was  in  his  hands,  and  after  it  had 
been  paid  to  the  assignee,  to  show  that  it  had  been  fully  paid. 
The  referee  allowed  the  testimony,  under  exceptions,  for  the  pur- 
pose of  qualifying  Howell's  possession,  but  not  as  evidence  of 
payment. 

The  pleadings  are  material  only  with  reference  to  these  rulings. 
The  complaint  alleged  that  the  mortgage  was  "  afisigned  and  trans- 
ferred to  the  Plaintiff,"  and  "  that  he  was  the  lawful  owner  and 
holder  thereof."  These  allegations  were  specifically  denied  by  the 
answer,  which  also  alleged  payment  to  Grunnendike's  assignees. 
There  is  nothing  else  in  the  pleadings  bearing  upon  these  points. 

The  Defendant  recovered  judgment  in  his  favor,  which  was 
affirmed  at  the  General  Term,  and  he  now  appeals  to  this  Court. 

Oeorge  G,  Mtmger  for  Appellant. 
A,  BaUa/rd  for  Respondent. 

FuLLERTON,  J.  (disseuting). — ^According  to  elementary  writers, 
there  are  three  cases  only  in  which  notice  to  produce  a  paper  re- 
quired on  the  trial  of  an  action,  in  the  possession  of  the  opposite 
party,  is  not  necessary. 

Mr.  Greenleaf,  in  his  treatise,  thus  states  them : 

1.  Where  the  instrument  to  be  produced,  and  that  to  be  proved, 
are  duplicate. originals. 

2.  Where  the  instrument  to  be  proved  is  itself  a  notice;  and — 

3.  Where,  from  the  nature  of  the  action^  the  Defendant  had 
notice  that  the  Plaintiff  intends  to  charge  him  toith  possession  of 
the  instrument. 

In  Co  wen  &  Hill's  Notes  (note  843),  the  same  thing  is  stated 
somewhat  differently:  "In  general,  where  the  possession  of  a 
paper  hy  the  Defendant  is  one  of  the  grievances  charged  m  the 
Plaintiff  "^s  dedaration^  it  is  not  necessary  to  give  any  other 
notice  to  produce  than  the  action  itself  implies."  The  rule  thus 
stated  is  simple,  and  easy  of  application.  It  plainly  applies  to 
those  cases,  and  those  only,  where  one  party,  in  his  pleadings^ 
charges  the  other,  directly,  with  the  possession  of  the  instrument 
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which  is  the  subject  of  the  action,  or  where  the  nature  of  the 
action  is  such  that  it  amounts  to  a  notice  that  he  intends,  on  the 
trial,  to  charge  him  with  such  possession. 

This  rule  has  been  frequently  applied.  The  Plaintiff  was  per- 
mitted, without  notice,  to  prove  the  contents  of  bonds,  in  a  case 
where,  in  his  declaration,  he  chai'ged  the  Defendant  with  convert- 
ing them  (McClean  v,  Hertzog,  6  Sergeant  &  Eawle,  154 ;  and  see 
1  Camp.  N.  P.  143 ;  3  B.  &  P.  143). 

An  execution  was  proved  in  like  manner,  in  an  action  against  a 
constable,  for  neglecting  to  return  it  (Wilson  v.  Gale,  4  Wend. 
623).  In  a  case,  also,  where  the  Plaintiff  charged  the  Defendant, 
in  the  complaint,  with  entering  his  office  and  carrying  away  a  bill 
of  lading,  the  contents  of  the  instrument  were  proved  by  parol, 
without  notice  to  produce  (Qilmore  v.  Wale,  Anth.  N.  P.  87). 

In  an  action  on  a  note,  the  Defendant  gave  notice,  with  the  plea, 
that  he  would  prove  the  note  usurious,  and  that  the  extra  interest 
was  contained  in  a  small  note  which  was  given  to  the  Plaintiff  at 
the  same  time  with  the  one  declared  on,  and  he  was  permitted  to 
prove  the  contents  of  the  latter  note  (Hammond  v.  Hopping,  13 
Wend.  505). 

In  the  foregoing  instances,  and  many  others  that  might  be 
quoted,  the  instrument  which  was  the  subject  of  parol  proof,  was 
charged  in  the  pleading  tobem  the  possession  of  the  adverse  pa/r- 
ty^  or  it  was  plamZy  manifest  from  the  pleadings  that  it  would 
he  required  on  t/te  t7nal  of  the  action  /  and  it  will  be  seen  that 
such  an  allegation  is  a  vHital  element  in  a  case,  in  order  to  apply 
the  rule.  Hardin  v,  Kretsinger  (17  Johns.  294),  was  an  action 
of  covenant  for  the  non-payment  of  $150  in  obligations.  The 
defence  was  that  the  obligations  had  been  delivered,  and  the  cov- 
enant satisfied.  The  pleadings  are  not  in  the  case.  The  Plain- 
tiff's counsel  objected  to  giving  evidence  of  the  receipt  of  the 
notes  by  the  Plaintiff,  without  notice  to  produce  them,  and  the 
objection  was  overruled.  On  appeal,  the  Court  said:  "The 
case  does  not  state  the  nature  of  the  pleadings,  and  we  ought  to 
intend  that  the  Defendant  either  pleaded^  or  gave  notice  that  he 
would  gvoe  in  evidence^  that  he  had  delivered  to  the  Plamtiff^ 
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jnt^rsuarU  to  the  covenant^  obligations  amounting  to  $150,  which 
were  then  and  there  accepted.  .  .  .  If  so,  then  the  principle 
of  the  case  of  The  People  v,  Holbrook  applies  (13  Johns.  92). 
After  reviewing  all  the  cases,  we  held  that  in  an  action  of  trover 
for  bonds  or  notes,  no  notice  to  produce  the  thing  sought  was  ne- 
cessary ;  and  that  where  the  form  of  the  action  gi^es  the  party 
notice  to  be  prepared  to  produce  the  instrument,  if  necessary  to 
falsify  the  testimony  of  the  other  party,  it  is  not  necessary  to  pro- 
duce the  instrument.  The  form  of  the  pleadi/ng^  we  mvst 
j^esume^  gave  the  Plaintiff  notice  that  he  had  received  am,d  had 
in  his  possession^  obligations  to  the  amount  of  more  than  $150 ; 
he  was  bound,  then,  if  he  would  falsify  the  allegation,  to  have 
come  prepared  to  produce  them." 

The  same  rule  has  obtained  in  criminal  cases,  In  indictments 
for  stealing  written  instruments,  the  prosecutor  need  not  give 
notice  to  produce  them,  but  is  permitted  to  give  parol  evidence 
of  their  contents  (The  People  v.  Holbrook,  13  Johns.  90 ;  Com- 
monwealth V.  Messinger,  1  Binn.  273 ;  Alexander  v.  Coulter,  2 
Serg.  &  Rawle,  494 ;  Moore  v.  Commonwealth,  2  Leigh,  701). 

On  the  other  hand,  where  an  action  was  brought  against  an 
officer  for  money  collected  on  an  execution,  and  the  declaration 
was  general  for  money  had  a/nd  recei/ved^  the  Court  held  that  the 
Defendant  was  entitled  to  notice  to  produce  the  execution  (Gor- 
ham  V.  Gale,  7  Cow.  739). 

And  where  the  Plaintiff  declared  for  a  breach  of  an  agreement, 
in  not  keeping  fair  and  regular  books,  and  it  appeared  on  the  trial 
that  Defendant  kept  a  large  number  of  books,  all  except  one  of 
which  were  produced,  it  was  held  that  parol  evidence  of  the  contents 
of  the  absent  book  could  not  be  admitted  without  notice — the  decla- 
r€Uion  not  being  sufficient  to  apprise  the  party  that  it  was  wanted. 

In  this  case  the  Plaintiff  in  his  complaint  alleges  that  the  bond 
and  mortgage  had  been  "duly  assigned  and  transferred^^  to  him, 
and  that  he  was,  at  the  time  of  the  commencement  of  the  action, 
"  the  owner  and  holder  thereof." 

These  allegations  are  all  distinctiy  denied.  The  answer  also 
sets  up  that  the  Defendant  had  paid  the  bond  and  mortgage  to  the 
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assignees  of  the  mortgagee,  who  thereupon  executed  a  proper  dis- 
charge of  the  mortgage,  aud  deUvered  the  same  to  the  mortgagor, 
and  surrendered  the  bond  to  be  cancelled,  and  that  it  was  there- 
upon cancelled  and  destroyed.  Here  the  Defendant,  instead  of 
alleging  that  the  mortgage  was  in  the  possession  of  the  Plaintiff— 
which  it  was  necessary  for  him  to  do,  in  order  to  avail  himself  of 
the  benefit  of  the  rule  above  stated — denies  the  fact  from  which 
possession  might  be  inferred,  and  claims  in  his  answer  that  it 
had  been  discharged. 

If,  instead  of  this,  he  had  answered  that  the  mortgage,  though 
discharged,  was  in  the  possession  of  the  Plaintiff,  and  that  the 
payments  which  had  satisfied  it  were  endorsed  thereon,  then  a 
case  would  have  been  presented  where  parol  testimony  would 
have  been  allowed,  without  a  notice  to  produce  the  instrument. 
As  it  stood,  the  answer  did  not  give  the  Plaintiff  to  understand 
that  the  production  of  the  mortgage  would  in  any  way  aid  him 
in. making  out  his  defence.  It  was  in  no  way  intimated  that  any 
payments,  or  any  receipt  for  the  money  paid,  had  been  endorsed 
upon  it.  On  the  other  hand,  he  was  informed  by  the  answer  that 
the  mortgage  was  paid  and  discharged.  This  does  not  by  any  fair 
interpretation  imply  that  receipts  were  given  for  the  money  paid, 
much  less  that  the  payments  appeared  on  the  mortgage ;  or  that 
it  was  discharged  by  anything  that  an  inspection  of  the  instru- 
ment would  disclose.  Again,  it  is  well  known  that  a  mortgage  is 
usually  satisfied  or  discharged  by  an  instmment  separate  and 
apart  from  the  mortgage  itself— the  debtor  taking  no  receipt 
whatever  for  the  money  paid. 

The  Plaintiff  knew  that  he  could  make  out  his  case  without 
the  production  of  the  mortgage,  and  having  had  no  intimation 
from  the  adverse  party  that  he  relied  for  his  defence  upon  its  pro- 
duction— on  the  contrary,  having  been  informed  by  the  answer 
that  his  ownership  was  denied — ^he  was  not  bound,  even  admitting 
that  he  had  it  in  his  possession,  to  produce  it  on  the  trial.  The 
referee  therefore  erred  in  admitting  the  testimony  objected  to. 

But  it  is  said  that  the  papers  which  are  the  subject  of  this  ac- 
tion, were  presumed  not  only  to  be  in  the  possession  of  the  Plain- 
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tiff,  but  also  to  be  present  in  Court,  and  therefore  no  notice  was 
necessary.  The  presumption  that  papers  are  present  in  Court  is 
never  indulged  in,  except  in  the  class  of  cases  I  have  already  consid- 
ered, where  the  complaint  or  answer  had  charged  that  they  were  in 
the  possession  of  the  adverse  party ^  and  it  appeared  that  they  would 
be  required  on  the  trial.  Such  a  presumption  could  scarcely  be 
indulged  in  favor  of  the  Defendant,  in  this  case,  when  we  con- 
sider that  the  Plaintiff  had  actually  proved,  before  the  parol  tes- 
timony was  offered  in  support  of  Defendant's  answer  denying  that 
the  Plaintiff  was  the  "  holder"  of  the  mortgage,  that  the  mortgage, 
when  paid  in  1856,  was  handed  to  Charles  B.  Howell,  the  mort- 
gagor, and  was  afterwards,  in  October,  1857,  again  seen  in  his 
possession. 

The  remaining  question  in  the  case  arose  on  an  offer  to  prove 
the  declarations  of  Charles  B.  Howell,  in  October,  1857,  when  the 
mortgage  was  in  his  possession,  that  it  was  paM.  This  was  ob- 
jected to,  and  the  referee  held  that  the  testimony  was  not  compe- 
tent upon  the  direct  issue,  but  that  he  would  receive  it  only  far 
the  pv/rpose  of  qualifying  HoweWs  possession  of  the  mortgage. 
To  this  an  exception  was  taken.  I  confess  I  am  unable  to  see  the 
distinction  taken  by  the  referee.  Of  what  importance  could  it  be 
in  trying  the  issue  of  payment,  to  learn  the  character  of  Charles 
B.  Howell's  possession  of  the  mortgage,  except  as  it  tended  to 
prove  that  issue?  There  was  no  other  issue  in  the  case,  and 
evidence  qualifying  the  character  of  Howell's  possession  was 
either  irrelevant  or  tended  to  prove  payment  of  the  mortgage.  If 
merely  irrelevant,  the  judgment  would  not  be  disturbed  in  a  case 
of  this  character.    But  the  testimony  was  pertinent  to  the  issue. 

The  learned  Judge  who  delivered  the  opinion  in  the  Court  be- 
low, says :  "  His  possession  of  the  mortgage  was  consistent  with 
either  of  the  two  relations  to  it ;  the  one,  that  he  was  holding  it  as 
trustee  for  Grunnendike's  creditors  under  the  assignment;  the 
other,  as  mortgagor  after  payment  and  satisfaction.  Under  such 
circumstances,  for  the  purpose  of  qualifying  his  possession,  the 
declaration  accompanying  the  exhibition  of  the  papers  was  part 
of  the  res  gestae,  and,  it  seems  to  me,  might  well  be  given  to 
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rebut  the  presumption  that  he  held  the  papers  as  assignee,  in 
trust." 

The  learned  Justice,  in  using  this  language,  overlooked  the  im- 
portant fact  that  the  amount  of  the  mortgage  had  been  fully  paid 
by  Charles  B.  Howell  himself^  the  year  prior  to  the  corwermtum 
sought  to  be  proved.  After  such  payment  there  could  have  been 
no  pretence  that  the  nwrtgage  was  held  in  trust  for  creditors^  nor 
was  tibere  any  such  suggestion  on  the  trial.  The  testimony,  there- 
fore, was  not  proper,  to  meet  the  presumption  suggested,  because 
no  such  presumption  could  arise.  Then,  according  to  the  argu- 
ment, the  testimony  was  proper,  to  show  that  Howell  held  the 
mortgage  after  pay^nervt  and  satisfaci/Um^  as  a  cancelled  iiietru- 
Tnent.  What  is  this  but  proving  payment,  which  is  the  vital 
question  involved  in  the  case  ? 

The  learned  Judge  in  the  Court  below  admits  that  the  declara- 
tions were  not  competent  for  the  purpose  of  proving  payments. 

It  appears  plain,  however,  that  they  were  received  for  that  pur- 
pose indirectly,  when  it  is  conceded  that  it  was  for  the  purpose  of 
showing  that  Howell  held  the  "  bond  and  mortgage,  as  mortgagor, 
after  payment  and  satisfaction,"  because  no  conceivable  use  could 
be  made  of  that  fact,  except  to  infer  payment. 

The  purpose,  therefore,  for  which  the  referee  received  the  evi- 
dence was  improper. 

The  judgment  should  be  reversed,  and  anew  trial  granted. 

Opinion  for  affirmance  was  read  by  Weight,  J.,  but  has  not 
been  filed  in  the  office. 

For  affirmajjje.  Weight,  Davibs,  Bockes,  Paekee,  Geovee, 
and  Hunt,  J  J. 

For  reversal,  Fulleeton,  J. 

Poetee,  J.,  takes  no  part. 

No  head-note  can  be  prepared  for  this  case,  aa  the  views  of  the 
Court  have  not  been  put  on  fil«. 

JOEL  TIFFANY, 
State  Reporter. 
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AUSTIN  DUXIIAM  and  GEOKGE  BEACH,  Jr.,  Ekspond- 
ENTs,  V,  STEPHEN  C.  WILLIAMS  and  GEOKGE  H. 
PARKER,  Appellants. 

Ejectment — Title  to  closed  road — Adjacent  owners — Colonial  laws. 

The  rule  of  civil  law  which  prevailed  in  all  the  colonial  provinces  of  the 
Dutch  was,  that  no  one  could  claim  a  present  or  reversionary  title  in  the  soil 
of  a  public  highway,  on  the  grouud  that  he  was  the  grantee  of  all  lands  tlirougli 
which  it  was  laid  out. 

Plaintiffs  owning  premises  on  the  west  side  of  the  road  formerly  leading 
from  Jamaica  and  Flatbush  to  Brooklyn  cannot  maintain  ejectment  for  the 
recovery  of  the  abandoned  road-bed,  because  under  the  rule  of  law  above 
.stated  the  legal  title  to  said  bed  does  not  accompany  the  transfer  of  title  of  the 
premises  adjoining  said  road  on  the  west  side  thereof. 

Appeal  from  the  Supreme  Court.  This  was  an  action  of  eject- 
ment for  the  recovery  of  a  portion  of  the  bed  of  an  abandoned 
road  which  formerly  led  from  Jamaica  and  Flatbush  to  tlie  Brook- 
lyn Ferry. 

The  cause  was  tried  at  the  Kings  Circuit,  and  a  verdict  was  di- 
rected for  the  Plaintiffs.  The  material  facts  were  undisputed,  and 
they  are  sufficiently  stated  in  the  opinion.  The  judgment  on  tlie 
verdict  having  been  affirmed,  the  Defendants  appealed  to  this 
Court. 

John  E,  Pa/rsons  for  Appellants. 

John  H,  Reynolds  for  Respondents. 

Porter,  J. — The  Plaintiffs  owned  the  premises  on  the  west 
side  of  the  road,  and  they  claimed  half  the  road-bed  on  the 
ground  that,  in  the  grants  through  which  they  deduced  title, 
their  lands  were  bounded  on  the  highway. 

It  is  a  familiar  rule  of  law  that,  in  such  a  case,  the  adjacent  pro- 
prietor is  primd  facie  owner  of  the  soil,  subject  to  the  easement  in 
favor  of  the  public.  It  is  founded  on  the  rational  presumption 
that  the  ground  was  originally  taken  from  the  adjoining  owners, 
and  for  the  sole  purpose  of  being  used  as  a  thoroughfare  (Stiles  v. 

Curtis,  4  Day,  333,  336;  Wooh-ych  on  Ways,  5). 
14 
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assumption  that  the  title  of  the  Dutch  goverament  in  the  toTTU 
highways  passed  to  the  British  crown,  we  find  them  granted  by 
Governor  Dongan,  in  his  subsequent  letters  patent,  to  the  free- 
holders representing  the  coq^oration  of  Brooklyn.  In  1721  this 
particular  road  was  protected  from  threatened  encroachment  by 
a  colonial  law,  which  declared  that  it  should  be  and  remain  the 
common  road  or  King's  highway  forever,  after  the  same  manner 
and  regulations  as  it  has  been  heretofore  (1  Van  Schaick,  125). 
In  1809  a  law  was  passed  authorizing  the  conversion  of  the  highway 
into  a  turnpike  road ;  and  it  appears  by  the  inquisition  of  the 
appraisers  appointed  to  assess  the  damages  of  the  owners,  that  the 
adjacent  proprietors  made  no  claim,  but  the  damages  were  as- 
sessed in  favor  of  the  corporate  authorities  of  Brooklyn  and 
Flatbush,  as  the  claimants  of  the  fee  in  the  road-bed. 

Twenty-six  years  before  the  commencement  of  this  suit,  the 
turnpike  company,  under  the  authority  of  an  act  of  the  Legislatiu-e, 
and  on  the  assumption  that  it  had  acquired  title  to  the  road,  trans- 
ferred it  to  the  Brooklyn  and  Jamaica  Railroad  Company.  That 
corporation,  under  like  legislative  authority,  sold  it  to  other  par- 
ties, through  whom  the  Defendants  claim  by  intermediate  con- 
veyances. Though  the  use  of  the  road  for  highway  purposes  had 
been  discontinued  five  years  before  this  action  was  brought,  the 
Plaintiffs  seem  to  have  made  no  claim  to  it  until  a  year  or  more 
after  the  property  was  purchased,  inclosed,  and  built  upon  by  the 
Defendant  Williams. 

We  think  the  presumption  in  favor  of  the  Kespondents,  from 
the  fact  that  these  lands  adjoined  and  were  bounded  on  the  road, 
is  clearly  repelled  by  the  evidence,  and  that  their  claim  of  title 
must  therefore  fail.  This  conclusion  on  the  vital  point  in  the  case 
renders  it  unnecessary  to  consider  the  question  whether  an  ab- 
solute fee  was  acquired  by  the  turnpike  company  through  the  as- 
sessment proceedings  under  the  highway  acts.  As  it  is  clear  that 
the  Plaintiffs  cannot  recover,  we  are  not  called  on  to  express  an 
opinion  as  to  the  validity  of  the  Defendants'  title. 

The  judgment  should  be  reversed,  and  a  new  trial  should  l^ 
ordered. 
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All  the  Judges  concurring,  except  Hxint,  J.,  and  Davies,  Ch.  J., 
who  expressed  no  opinion, 
Judgment  reversed,  and  a  new  trial  ordered. 

JOEL  TIFFANY, 
State  Keporter. 
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ASAHEL  H.  HAVILAND  v.  JOHN  P.  HAYES. 

Insanity — Findings  of  jury — Province  of  Court 

On  the  question  of  insanity,  the  judgment  of  a  jury,  when  guided  by  the 
ability  and  discretion  of  an  enlightened  Judge,  should  not  be  lightly  reversed. 

When  a  decent,  quiet,  orderly  man,  meeting  with  losses  of  supposed  im- 
portance to  his  position  in  society,  abandons  his  business,  secretes  himself  from 
observation,  complains  of  his  head,  becomes  noisy,  obscene,  and  profane, 
shouts,  sings,  and  prays,  and  finally  becomes  confessedly  insane  and  dies  a 
lunatic,  the  verdict  of  a  jury,  finding  him  insane  from  an  early  period  after 
such  losses  occur,  should  not  be  disturbed  for  doubtful  reasons. 

This  is  an  action  to  set  aside  a  deed  executed  by  Park  Havi- 
land  and  his  wife  to  Albert  Haviland,  dated  June  14,  1848,  and 
also  a  confirmatory  deed  executed  by  Park  Haviland  to  the  De- 
fendant on  the  13th  day  of  December,  1851.  The  ground  of  the 
action  is  the  alleged  insanity  of  Park  Haviland  at  the  time  ot 
executing  the  deeds  referred  to. 

Albert  Haviland  died  in  April,  1855  ;  and  while  the  owner  of 
the  property  conveyed,  had  executed  a  mortgage  upon  the  same, 
under  which  a  sale  was  had,  and  the  Defendant  became  the  pur- 
chaser in  December,  1851.  Park  Haviland  died  in  June,  1856, 
and  the  Plaintiff,  as  one  of  his  heirs-at-law,  commenced  the  present 
action.  Issues  were  framed,  by  which  various  questions  on  the  sub- 
ject of  the  insanity  of  Park  Haviland  were  presented.  The  issues 
were  tried  in  June,  1860,  and  the  jury  answered  the  several  ques- 
tions in  writing,  and  found  that  Park  Haviland  was  insane  and 
legally  incapable  of  executing  the  deeds  in  question.  At  a  Spe- 
cial Term  held  in  the  September  following,  the  Judge  who  pre- 
sided at  the  trial  of  the  issues  found  and  decided,  as  questions  of 
fact,  that  the  deeds  were  executed  at  the  time  alleged ;  that  Park 
Haviland  was  insane  at  and  prior  to  the  execution  of  each  of  the 
deeds ;  adjudging  that  they  be  cancelled,  and  that  the  Plaintiff  was 
entitled  to  recover  one-fourth  of  the  property  described  in  the  deeds. 

A  motion  was  made  before  the  same  Judge,  by  the  Defendant, 
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for  a  new  trial,  which  was  denied,  and  judgment  entered  against 
him. 

The  Defendant  appealed  from  this  judgment  to  the  General 
Term  of  the  Second  District,  where  the  judgment  was  reversed 
upon  the  facts,  as  certified  in  the  order  of  reversal,  and  a  new 
trial  ordered.  The  Plaintiff  now  appeals  to  this  Court,  stipula- 
ting that  if  said  judgment  is  aflirmed,  judgment  absolute  may  be 
ordered  against  him. 

H.  A,  Ndaon  for  the  Appellant. 
A,  J.  Pa/rker  for  the  Respondent. 

Hunt,  J. — ^In  border  cases  it  may  be  difficult  to  say  what  is 
sanity  and  what  is  insanity. 

A  distinguished  writer  says :  "  No  one  can  say  when  twilight 
ends  or  begins,  but  there  is  ample  distinction  between  day  and 
night." 

Between  sanity  and  insanity  there  is  ample  distinction.  It  is 
not  necessary  to  attempt  a  definition  of  insanity,  nor  to  criticise 
that  made  by  Lord  Brougham,  or  Sir  John  NichoU,  or  Doctor 
Ray,  or  to  distinguish  between  the  definitions  given  by  numerous 
other  eminent  writers.  The  present  is  not  a  case  of  twilight,  but 
one  liaving  ample  distinction  as  to  its  character. 

A  course  of  action  for  a  series  of  years,  entirely  different  from 
that  governing  mankind  at  large,  and  different  from  his  own  for- 
mer conduct  and  character — where  the  principles,  feelings,  emo- 
tions, and  grounds  of  action  differ  entirely  from  that  we  all  recog- 
nize as  governing  ourselves ;  where  the  individual,  without  mo- 
tive, abandons  the  better  and  brighter  parts  of  his  nature,  neglects 
civilization  and  refinement  and  comfort ;  where  this  difference  is 
permanent  and  marked ;  where  the  change  in  his  intellectual  capa- 
city, from  that  of  an  educated,  careful,  and  attentive  business  man, 
is  to  one  who  is  allowed  no  money  except  a  trifle,  like  that  which 
will  please  a  child — whose  property  and  person  are  entirely  under 
the  control  of  others,  brutally  exercised,  and  uncomplainingly  sub- 
mitted to  ;  who  requires  the  daily  care  of  his  wife  to  shave  him ; 
who  at  length  becomes  an  inmate  of  a  lunatic  asylum,  confessedly 
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insane,  and  who  thenceforward  lives  and  dies  a  lunatic — all  these 
circumstances  indicate  a  cleai*  case  of  insanity. 

Nice  distinctions  are  here  not  required. 

Prior  to  certain  pecuniary  losses,  which  occurred  before  1827, 
it  is  proved  that  Pai'k  Haviland  was  a  good  business  man,  pru- 
dent, discreet,  cheerful — a  quiet  member  of  the  Society  of  Friends 
in  his  vicinity — ordinarily  liberal,  and  in  no  way  distinguished  in 
his  conduct  jfrom  tlie  most  of  his  neighbors. 

Numerous  witnesses  were  examined  who  testified  that  for  many 
years  prior  to  1848,  and  commencing  as  early  as  1827,  they  had 
heard  him  shouting,  praying,  and  cursing,  so  that  he  could  be 
heard  at  a  distance  of  a  mile ;  they  testified  to  his  hiding  himself 
from  observation  for  many  years ;  to  his  sitting  in  the  hogpen  for 
hours,  when  occupied  by  the  hogs ;  to  his  sullenness  and  stupidity 
at  his  house ;  that  he  complained  of  pain  in  his  head,  and  that 
all  the  business  was  transacted  by  his  wife  and  his  son. 

If  these  were  isolated  transactions,  not  parts  of  his  permanent 
character,  I  should  not  place  much  reliance  upon  them,  as  I  do 
not  upon  the  isolated  instances  of  self-control  or  good  conduct  to 
which  1  shall  hereafter  refer.  They  seem,  however,  to  have  been 
his  general  characteristics  for  many  years.  His  old  acquaintances 
who  had  known  him  for  forty  years,  his  friends  in  the  church,  his 
relatives,  all  concur  in  this  general  estimate  of  his  chai'acter  and 
in  their  description  of  his  conduct,  and  in  the  change  in  his  char- 
acter which  then  took  place.  The  persons  best  qualified  to  speak 
upon  this  subject  were  those  who  had  tliat  opportunity  of  con- 
stant observation  which  a  residence  in  the  same  family  would  give, 
who  could  see  him  at  the  table,  in  the  family  circle,  and  who 
knew  his  habits  during  a  period  of  years  in  all  the  relations  of 
life.  It  is  to  the  wife,  the  children,  and  the  domestics  of  the 
family  that  we  should  naturally  look  for  the  fullest  information  ; 
and,  in  fact,  their  testimony  is  quite  satisfactory  to  me,  confirmed 
as  it  is  by  so  many  other  witnesses  in  the  case. 

The  wife  testifies  that  she  was  married  to  Park  Haviland  in 
1827 ;  that  after  her  son  Albert  was  eighteen  yeai's  of  age,  she  and 
Albert  managed  the  farm  until  1850 ;  that  prior  to  this  it  was 
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managed  by  his  other  sons,  George  and  Asahel ;  that  her  husband 
did  no  business,  except  to  do  an  errand,  as  a  child,  when  request- 
ed ;  he  took  no  interest  in  the  business,  and  did  no  work.  As 
early  as  the  birth  of  her  son  Albert,  in  1827  or  1828,  and  on  that 
occasion,  without  any  family  difficulty,  he  went  away  and  was 
absent  for  three  or  four  days.  He  was  absent  again  from  Septem- 
ber until  March,  leaving  his  wife  and  her  infant  child  at  home, 
with  a  son  by  a  former  wife,  and  without  cause  or  occasion. 

In  describing  his  condition  at  a  later  period,  this  witness  says : 
"  From  1845  to  1849  my  son  exercised  control  over  his  father ; 
he  would  take  hold  of  him  and  tell  him  to  do  so  and  so  ;  he  would 
shake  him  at  times,  and  tell  him  to  hush  up ;  he  would  have  ra- 
ving times,  and  chase  people  with  an  axe ;  he  used  indecent  lan- 
guage to  people  travelling  on  the  road ;  when  struck  or  taken 
hold  of  he  would  obey — the  same  before  giving  the  deed  and  the 
same  afterward." 

It  was  only  her  consent,  as  it  appears  from  her  testimony,  that 
was  necessary  to  the  execution  of  the  deed,  and  when  that  was 
obtained,  and  at  her  request  and  Albert's,  the  father,  without  in- 
quiry or  remonstrance,  executed  the  deed.  It  was  the  wife,  and 
not  the  father,  who  required  the  agreement  for  suppoi't  to  be  pre- 
viously made;  and  when  made  to  her  satisfaction,  the  affair  was 
completed.  On  his  return  under  her  charge  from  the  execution 
of  this  deed,  he  got  out  of  the  wagon,  and  upon  the  idea  of  fixing 
the  harness,  so  unbuckled  it  that,  on  starting,  the  horse  walked 
out  of  his  harness  and  away  from  the  wagon.  The  wife  then  got 
out,  rearranged  the  harness,  and  drove  him  home,  he  sitting  qui- 
etly in  the  wagon.  She  says  that  after  the  birth  of  Albert  her 
husband  had  no  money,  except  that  sometimes  the  boys  would 
give  liim  a  few  shillings  to  please  him.  Sometimes  he  would  hollo 
and  scream  night  and  day,  and  at  all  times ;  at  other  times  he 
would  be  quiet.  "  I  tried  to  keep  these  things  from  the  world." 
Such  would  be  the  promptings  both  of  delicacy  and  affection.  In 
1847  Park's  eldest  daughter  came  home  and  remained  until  the 
fall  of  1848.  Mrs.  Haviland  says  that  her  husband  was  cross  to 
her  and  thought  she  was  not  his  daughter,  but  some  of  the 
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Toffey  folks.  She  shaved  him  during  all  this  period,  because 
she  was  afraid  to  trust  him  with  a  razor.  He  was  once  found 
away  from  home,  in  an  out-building,  with  a  rope.  On  her  cross- 
examination  she  states  she  lived  in  the  house  with  him  before  her 
marriage ;  that  he  was  then  noisy  at  times,  but  after  his  loss  of 
property  the  disease  grew  upon  him ;  he  would  swear  and  be 
noisy,  without  provocation ;  that  there  was  but  little  conversation, 
except  her  efforts  to  keep  him  calm. 

The  hired  man,  Warren  Wooden,  was  called  by  the  Defendant, 
and  testified  to  some  transactions  of  business  by  Park  Haviland, 
between  April,  1850,  and  Jime,  1851,  the  period  of  his  residence 
in  the  family.  On  his  cross-examination,  after  stating  certain 
matters  hardly  fit  to  be  discussed,  he  says  that  "  when  excited  he 
was  very  profane  ;  the  sight  of  Craft  would  excite  him ;  he  said  he 
was  going  to  have  him  in  State  prison.  He  never  saw  Craft 
pass  without  getting  in  a  rage  (this  animosity  was  without  cause) ; 
he  chased  a  black  man  with  an  axe.  She  (Mary  Jane  Cronk) 
threw  a  pail  of  water  on  him  one  day,  and  then  struck  him  with 
the  pail.  Mary  Jane  and  he  had  a  fight  one  day.  Each  had  a 
weapon. 

"  He  was  swearing  at  the  table,  and  Albert  threw  a  vinegar 
cruet  at  him.  I  saw  Albert  take  him  by  the  collar  and  throw 
him  down,  and  order  him  in  the  house.  I  thought  from  the 
noise  Albert  was  whipping  him.  He  holloed,  'Oh!  oh  dear,' 
a  great  many  times.  A  man  came  there  by  the  name  of  Halley. 
Albert  ordered  Park  into  the  house.  He  went  in,  and  after 
a  while  came  out,  and  said  the  prisoner  had  got  loose.  Albert 
had  tied  him  up.  Albert  went  in  with  him  again,  and  came 
out  without  him.  Park  was  the  largest — a  large,  strong  man ; 
he  ordered  him  to  shut  up  ;  said,  ' Shut  up  your  d — d  old  head;' 
he  did  not  obey ;  Albert  tried  to  slap  him,  and  he  could  not,  and 
left  without  his  breakfast.  I  saw  Albert  jerk  him  on  the  floor ; 
he  got  up  and  went  to  George's,  as  he  said,  and  George  said  it 
was  good  enough  for  him.  ...  I  have  heard  him  at  night, 
after  he  had  gone  to  bed,  talk  about  the  black  man ;  he  kept  me 
awake ;  he  said  the  black  man  had  stolen  a  crow-bar." 
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Mary  J.  Rider  testified  that  she  lived  in  the  family  of  Park 
Haviland  from  1842  to  1848.  She  says :  "  I  did  observe  the  acts 
and  conduct  of  Park  Haviland,  while  I  resided  there ;  he  acted 
very  boisterously ;  cursed  and  swore  and  holloed  night  and  day ; 
he  would  go  into  the  fields  and  sit  for  hours  at  a  time ;  he  would 
wring  his  hands  a  great  deal ;  he  chased  me  several  times  with  an 
axe ;  he  would  frequently  wish  thunder  and  lightning  would  strike 
the  family ;  he  would  talk  obscene  language,  let  who  would  be 
present.  These  acts  took  place  almost  all  the  while,  particularly 
the  last  year  of  my  staying  there.  There  were  a  great  many  of 
his  acts  which  I  cannot  describe." 

In  answer  to  another  inquiry,  she  said  that  "  Albert  was  very 
cross  and  ugly  to  his  father  for  a  year  or  more  before  I  came 
away.  Would  often  strike  his  father — sometimes  two  or  three 
times  a  day,  when  he  got  angry  at  him.  I  have  seen  Albert  jerk 
him  around  and  kick  him.  This  was  quite  frequent  during  the 
last  year  I  lived  there.  Albert  could  make  him  mind  whenever 
he  wanted  to.  .  .  .  Albert  used  to  threaten  to  whip  his 
father  if  he  did  not  give  him  a  deed.  .  .  .  When  they  were  in 
the  house  together,  Albert  was  continually  coaxing  and  threat- 
ening him  for  a  deed ;  saw  Albert  get  angry  with  his  father,  be- 
cause he  did  not  want  to  give  him  a  deed,  several  times,  and 
then  he  would  strike  him  and  jerk  him  around  the  room,  and 
sometimes  down  on  the  floor.  This  conduct  was  frequent  in  the 
spring  of  1848,  and  continued  as  long  as  I  lived  there." 

We  have  no  evidence  that  can  be  relied  upon  as  to  his  physical 
health  when  the  change  in  his  character  first  occurred,  except  his 
complaints  of  pain  in  his  head. 

If  it  had  appeared  that  at  the  same  time  his  bodily  health  was  ^ 
seriously  affected,  that  he  lost  his  strength,  that  his  vital  energy 
failed,  I  think  there  would  have  been  the  strongest  reason  for  be- 
lieving that  a  disease  of  the  brain  was  the  seat  of  the  difficulty. 
It  would  be  no  objection  to  this  theory  that  he  should  subsequently 
have  become  large  and  fleshy,  as  this  bodily  condition  is  of  com- 
mon occurrence  among  those  whose  brain  is  seriously  diseased. 

The  case  was  fully  and  fairly  tried.    The  charge  to  the  jury 
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was  not  only  correct,  but  it  was  wise  and  discriminating.  They 
pronounced  it  to  be  a  case  of  insanity. 

I  place  great  reliance  upon  the  verdict  of  a  jury  thus  guided 
and  directed ;  more  than  upon  the  opinion  of  the  Judges  at  a 
General  Term,  however  learned  they  may  be. 

To  show  his  mental  capacity,  it  was  proved  by  a  stage-driver 
that  the  deceased  grantor,  about  the  date  of  the  deed,  was  in  the 
habit  of  sending  notes  by  him  for  discount  at  the  bank,  and  re- 
ceiving the  proceeds  in  return.  Stage-drivers  embrace  all  degrees 
of  character,  from  the  careful  and  worthy  proprietor  to  the  worth- 
less vagabond. 

It  was  for  the  jury  to  designate  the  position  of  this  individual. 
The  proof  is  most  abundant  that  at  this  time,  as  well  as  for  years 
before  and  after,  he  was  the  mere  instrument  of  his  son,  submit- 
ting to  his  orders  and  obeying  his  wishes  ;  that  all  the  business  of 
the  farm  and  family  were  done  by  his  wife  and  son,  with  the  exer- 
cise of  no  judgment  or  authority  on  his  part.  I  do  not  feel  at  liberty 
to  disregard  the  opinion  of  the  jury  on  this  branch  of  the  case. 

It  was  proved  also  that  the  deceased  grantor  applied  to  a  Jus- 
tice of  the  peace  to  draw  the  deed  to  his  son,  and  to  Mr.  Aiken 
to  draw  a  bond  for  the  support  of  himself  and  wife,  and  that  his 
conversation  was  reasonable,  and  his  conduct  free  from  exception 
on  those  occasions. 

It  was  proved  also  that  he  executed  the  quit-claim  deed  to  Mr. 
Hayes,  in  the  presence  of  a  number  of  witnesses,  and  acted  as  a 
man  of  ordinary  intelligence  would  have  done. 

This  was  testimony  eminently  for  the  consideration  of  the  jury. 
They  may  have  credited  the  statements  partly,  or  they  may  have 
taken  them  with  qualifications. 

I  can  easily  conceive  how  the  jury  may  have  believed  them, 
substantially,  and  yet  have  reached  the  conclusion  they  did  reach. 

In  the  first  place,  the  actor  was  well  prepared  for  the  occasion, 
and  impressed  with  the  necessity  of  careful  deportment. 

lie  was  well  dressed  and  carefully  shaved  by  that  faithful  wife 
who  had  performed  that  duty  for  him  during  a  period  of  twenty- 
seven  weary  years.    He  was  probably  well  prepared  by  his  son, 
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as  well  by  instruction  as  by  persuasion,  or  by  that  rougher  treat- 
ment of  which  the  case  contains  so  much  painful  evidence.  The 
wife  describes  the  preparation  for  the  transaction,  and  the  almost 
automatic  manner  in  which  Park  performed  his  share  in  it.  She 
says  that  Albert  asked  her  when  she  and  his  father  were  going  to 
execute  the  deed.  She  said  not  until  he  executed  the  bond.  The 
same  day  the  bond  was  executed  and  given  to  her,  and  she  then 
consented  to  execute  the  deed. 

She  proceeds:  "I  said  to  Park,  we  will  go  down  to  Wesley 
Stark's  and  have  the  deed  executed.  He  made  no  reply.  I  fixed 
him,  shaved  him  myself — as  I  had  done  for  twenty  years — ^got  him 
ready,  and  said,  ^  Park,  we  will  go.' 

"  I  put  the  deed  in  my  pocket.  Albert  said  to  me,  *  Take  some 
money  and  pay  Stark  for  executing  the  deed.'  Park  did  not 
resist  or  make  any  reply.  He  got  into  the  wagon.  I  drove  three 
miles  to  Stark's.  Nothing  was  said  on  the  road  about  the  busi- 
ness. When  I  drove  up  to  Stark's  I  said :  '  Here  is  a  gentleman 
who  desires  to  do  a  little  business  with  you.'  He  asked  who  it 
was.  I  said,  ^  Park  Haviland.'  He  said,  ^  What  does  he  want 
done  ? '  I  handed  him  the  deed.  He  said,  *  Do  you  do  this  with 
your  own  free  will  ? '  Park  did  not  appear  to  take  any  notice  of 
it.  I  looked  up  to  him  and  nodded  my  head,  and  Stark  went  on 
writing.  .  .  .  Stark  said,  '  You  may  come  now  and  put  your 
name  to  it.'  I  handed  him  my  glasses,  and  he  went  and  put  his 
name  down.  I  also  signed  it.  He  had  no  glasses  of  his  own  ;  he 
always  used  mine.  The  deed  was  not  read  to  him,  or  by  him,  in 
my  presence.  When  Stark  said  the  deed  was  done,  I  took  it  and 
put  it  in  my  pocket  and  gave  it  to  my  son.  No  one  was  pres- 
ent when  I  gave  it  to  him.  I  don't  know  that  Park  knew  of 
the  giving  of  the  deed  to  Albert." 

That  Mr.  Hayes  had  arranged  the  scene  in  which  he  was  a  party 
is  reasonably  apparent  from  his  assembling  so  many  persons  to 
witness  the  transaction,  and  his  previous  request  to  one  of  them 
to  put  certain  questions  to  Haviland,  which  tlie  witness  failing  to 
do,  Mr.  Hayes  himself  put  the  questions,  and  received  the  desired 
answers. 
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In  the  next  place,  it  is  well  to  consider  here  that  the  insane 
man  is  not  in  the  same  condition  at  all  times.  A  man  may  l)e 
certainly  insane,  although  he  be  not  a  raving  maniac  or  an  abso- 
lute imbecile.  Nor  is  it  necessary  that  a  delusion  which  possesses 
him  should  at  all  times  operate  with  the  same  force ;  or  that  his 
self-control  should  at  all  times  be  entirely  lost.  The  benevolent 
institutions  to  which  this  class  of  unfortunates  are  now  commit- 
ted endeavor  to  stimulate  their  self-control  by  rewards  or  depri- 
vations. The  permission  to  work  in  the  fields  or  the  garden,  to  go 
to  the  post-office,  to  sell  their  productions,  to  drive  with  the  better 
class  of  patients,  to  discharge  any  duty,  or  to  fulfil  any  trust  or 
confidence,  are  held  out  as  rewards  for  good  conduct  and  self- 
control. 

These  motives  produce  the  most  striking  results,  and  show  that 
the  power  of  controlling  their  conduct  and  conversation  is  much 
more  within  the  possession  of  the  patients  than  is  generally  sup- 
posed. Nevertheless,  such  parties  are  undoubtedly  insane.  If  a  per- 
son has  so  little  or  such  perverted  intellect  that  he  is  unable  to  com- 
prehend the  subject  before  him  in  its  relation  to  himself,  the  party 
with  whom  he  is  dealing,  and  othera  who  have  claims  upon  his 
justice  or  his  bounty,  his  contract  ought  not  to  be  sustained.  He 
may  be  able  to  restrain  his  violence  for  the  moment,  and  to  con- 
verse with  discretion  and  judgment  for  a  brief  period;  there 
may  be  remissions  or  mitigations  of  his  disease,  and  yet  he  be 
insane. 

The  two  physicians,  who  had  been  long  connected  with  lunatic 
asylums,  gave  it  as  tlieir  judgment  that  such  was  the  case  with 
Park  Haviland. 

On  the  question  of  "  compos  mentis  "  simply,  and  irrespective 
of  the  measure  or  extent  of  capacity,  I  concur  with  the  jury  that 
he  was  not  "  compos  mentis,"  and  that  the  deed  was  obtained  by 
undue  influence. 

I  have  great  confidence  in  the  good-sense  and  judgment  of  a 
jury  as  applied  to  such  cases  ;  and  when  guided  by  the  ability  and 
discretion  of  an  enlightened  Judge,  I  think  their  verdict  should 
not  be  lightly  reversed. 
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A  decent,  quiet,  sober,  orderly  man  meets  with  losses,  impor- 
tant, as  he  supposes,  to  his  position  in  life.  From  this  time  he 
aj^andons  his  business,  soon  secretes  himself  from  observation, 
complains  of  his  head;  at  length  becomes  noisy,  obscene,  and 
profane ;  shouts,  sings,  and  prays  so  that  he  can  be  heard  at  the 
distance  of  half-a-mile. 

From  month  to  month,  and  year  to  year,  he  becomes  more 
and  more  changed  in  his  character ;  becomes  subject  to  fits.  He 
was  found  sitting  for  hours  in  the  hogpen  among  the  swine ;  he 
refuses  to  be  consulted  about  anything ;  his  wife  and  his  son  trans- 
act all  his  business ;  he  has  no  money,  except  a  few  shillings  given 
to  please  him ;  he  does  nothing  except  a  few  errands,  as  a  boy ; 
his  son  horsewhips  him,  ties  him  with  cords,  and  throws  him 
upon  the  ground,  to  which  the  father,  the  larger  and  stronger 
than  the  son,  submits  uncomplainingly ;  he  has  no  spectacles  of 
his  own ;  he  is  shaved  by  his  wife  for  a  period  of  twenty-seven 
years ;  he  attempts  to  commit  suicide  ;  he  quarrels  with  the  ser- 
Tant-girls  on  the  most  trifling  pretences ;  follows  them  with  an 
axe  ;  he  give^  a  deed  of  his  farm  at  the  simple  direction  of  his 
wife,  without  remonstrance  or  inquiry  ;  and  in  three  years  there- 
after is  placed  in  a  lunatic  asylum  as  confessedly  insane,  and  dies 
an  undoubted  lunatic.  I  concur  entirely  in  the  finding  of  the 
jury  that  Haviland  was  insane  at  the  time  of  the  execution  of 
the  deed  to  his  son,  and  at  the  time  of  the  execution  of  the  deed 
to  Mr.  Hayes.  The  judgment  of  the  General  Term  must  be  re- 
versed, and  that  of  the  Special  Term  affirmed. 

Concurring :  Porter,  Grover,  Davies,  and  Bockes,  JJ. 

FuLLERTON,  J.  (disscuting). — The  objection  that  the  questions 
of  fact  involved  in  this  case  were  not  open  to  review  in  this  Court 
was  not  well  taken.  Notwithstanding  that  issues  were  framed 
and  tried  by  a  jury,  yet  for  all  the  purposes  of  a  review  it  is  to  be 
regarded  as  a  trial  by  the  Court,  and  as  falling  within  §  268 
of  the  Code.  The  judgment  in  such  a  case  is  not  entered  upon 
the  answers  of  the  jury  to  the  questions  put  to  them,  but  upon  the 
findings  of  the  Court,  and  the  judgment  is  directed  by  the  Court. 
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Whether,  tlierefore,  upon  the  whole  case,  the  judgment  ordered 
was  correct,  is  open  for  consideration  here. 

Tlie  burden  of  proof  in  this  case  was  with  the  party  seeking  ^o 
invalidate  the  deeds.  It  lay  with  hira  to  show,  beyond  any  rea- 
sonable doubt,  that  Park  Haviland  was  insane,  or  so  far  deranged 
in  mind  as  to  be  incapable  of  transacting  business,  when  the  deed 
dated  June  14,  1858,  was  executed,  or,  if  of  sound  mind,  that  the 
deed  was  procured  by  force,  fraud,  or  undue  influence.  In  this, 
I  think,  he  has  failed. 

It  is  undeniable  that  the  grantor,  at  times,  for  some  years 
prior  to  the  date  of  the  deed  mentioned,  exliibited  many  striking 
symptoms  of  insanity.  But  this  was  not  his  condition  at  all  times. 
Some  of  the  witnesses  speak  of  the  change  in  his  mental  condition 
taking  place  as  early  as  1816,  when  he  met  with  some  pecuniary 
losses. 

On  the  trial  of  the  cause,  his  conduct  and  condition,  from  that 
early  period  to  the  time  of  his  death,  were  the  subject  of  exami- 
nation, and  the  following  facts  were  established:  His  bodily 
health  was  for  most  of  the  time  good,  although  at  a  very 
early  period  he  complained  of  his  head,  and  continued  to  do  so 
at  times  during  the  remainder  of  his  life. 

He  avoided  the  society  of  his  fellow-men,  and  was  in  the  habit 
of  hiding  himself  in  unusual  and  unseemly  places.  He  remained 
silent  when  spoken  to,  and  turned  abruptly  away  from  those  who 
addressed  him.  He  attached  undue  importance  to  losses,  and  in- 
dulged in  vague  and  unwarrantable  fears  of  bankruptcy,  and  con- 
sequent want. 

He  talked,  when  alone,  in  a  loud  and  boisterous  manner,  and 
mingled  with  his  prayers  impious  imprecations.  He  was  ex- 
travagant and  incoherent  in  his  language,  violent  in  gesticulation, 
and  moved  to  great  excitement  by  inadequate  causes. 

He  was  negligent  in  his  dress,  and,  on  some  occasions,  obscene 
in  his  lanmiafire. 

When  excited,  his  face  became  unnaturally  flushed,  the  veins 
of  his  temples  much  enlarged,  and  his  eyes  assumed  an  unnatural 
wildness. 
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In  enumerating  what  are  claimed  to  be  evidences  of  his  insan- 
ity, we  fail  to  find  any  disposition  to  undervalue^  waste,  or  to  de- 
stroy his  property.  Down  to  the  date  of  the  first  deed,  he  seems 
to  have  made  no  improvident  bargains,  and  to  have  taken  ordi- 
nary care  of  what  he  possessed. 

During  this  period  he  worked  more  or  less  on  the  farm.  He 
mowed,  cradled,  stacked  hay,  and  did  the  most,  if  not  all,  of  the 
churning  for  the  dairy.  He  made  notes  for  large  amounts,  some 
of  which  he  procured  to  be  discounted,  received  and  counted  the 
proceeds,  and  sent  them  West  to  his  son  Albert  to  purchase  cat- 
tle for  the  farm. 

In  his  son's  absence,  he  delivered  some  sheep  that  had  been 
sold,  and  selected  from  a  flock  the  particular  ones  the  purchaser 
was  entitled  to  under  his  contract.  He  consulted  his  physician  as 
tx)  his  bodily  diseases,  stated  the  symptoms  correctly  and  with 
precision,  inquired  intelligently  as  to  the  effect  which  was  claim- 
ed for  the  remedies  prescribed,  and  afterward  informed  the  Doc- 
tor that  he  had  experienced  relief.  This  was  in  1851,  about  three 
years  subsequent  to  the  execution  of  the  first  deed  ;  and  the  fam- 
ily physician,  in  his  testimony,  says  of  nim  at  that  time :  "  I  dis- 
covered nothing  irrational — not  the  slightest  aberration  of  mind. 
I  think  he  was  a  sane  man." 

He  applied  to  one  of  his  neighbors  to  draw  the  deed  conveying 
the  farm  to  Albert ;  said  he  was  going  to  give  his  son  a  deed  of 
his  farm,  and  wanted  a  bond  back  for  the  maintenance  of  himself 
and  wife  during  their  Hves.  He  afterward  brought  an  old  deed, 
from  which  the  scrivener  obtained  the  boundaries  of  the  land  to 
be  conveyed,  and  designated  which  of  the  two  pieces  of  land  set 
out  in  the  old  deed  he  wished  to  convey.  He  took  the  deed,  when 
draAvn,  to  the  proper  officer  to  have  it  acknowledged,  and  gave 
prompt  and  pertinent  answers  to  the  questions  put  to  him  during 
the  ceremony  of  acknowledgment. 

It  seems  satisfactorily  established,  therefore,  that  the  deed  was 
drawn  at  his  request,  executed  and  acknowledged  voluntarily, 
and  apparently  with  a  full  understanding,  on  his  part,  of  its  con- 
tents. During  the  time  all  this  business  was  being  done  his  mind 
15 
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appeared  to  be  calm  ;  he  manifested  none  of  the  excesses  of  speech 
or  manner  which  at  times  he  had  exhibited,  and  to  all  appear- 
ances was  effectuating  his  own  will  in  his  own  time  and  way. 

He  spoke  of  the  deed  after  it  was  given,  and  explained  why  he 
had  given  Albert  so  much  of  his  property.  He  alluded  to  the 
trouble  that  he  and  his  wife  might  be  to  him,  and  remarked  in 
that  connection  that  he  would  have  no  more  than  his  share. 

I  have  not  overlooked  the  medical  testimony  bearing  upon  the 
question  of  insanity.  This  testimony  is  quite  unsatisfactory. 
Doctor  Hoag  saw  him  but  once,  in  1849,  and  the  meeting  was  ac- 
cidental, and  not  with  a  view  to  determine  his  condition.  He 
had  been  in  practice  but  five  months,  and  laid  no  claim  to  skill  or 
experience  in  mental  diseases. 

He  gave  no  decided  opinion. 

Doctor  Bamum  saw  him  in  1851  or  1852,  three  years  after  the 
execution  of  the  first  deed ;  made  an  examination  of  him,  with  a 
view  of  testing  his  sanity,  lasting  "  a  very  few  minutes,"  and 
pronounced  him  insane.  Dr.  Cook  saw  him  at  the  Lunatic 
Asylum  at  Utica  in  ^1853,  and  he  testified:  "His  mind 
was  much  impaired  from  long-continued  mental  disease.  .  .  . 
He  was  incurable.  The  prominent  symptoms  were  chronic 
mania."  But  he  also  frankly  said  that,  from  what  he  saw  of  Park 
Haviland,  he  could  not  tell  that  his  disease  existed  for  more  than 
two  years  before  he  saw  hini. 

On  the  other  hand.  Doctor  Northrop,  who  was  the  family  phy- 
sician until  1852,  and  who  made  professional  calls  in  1847-8-9, 
testifies :  "  Mrs.  Haviland  was  sick.  I  called  occasionally.  When 
I  saw  Park  he  appeared  rational.  He  inquired  about  the  disease 
and  mode  of  treatment,  and  took  a  good  deal  of  interest.  In  dan- 
gerous cases,  he  was  always  present.  In  trivial  cases  he  was  re- 
tiring. I  prescribed  for  him  in  1851.  He  came  to  my  house  on 
horseback,  and  related  symptoms  of  urinary  difficulty.  I  was  sat- 
isfied of  the  difficulty,  and  made  prescriptions.  He  said  he  had 
difficulty  of  voiding  water.  I  prescribed  burdock  leaves.  He 
inquired  as  to  the  effect  of  the  medicine.  He  afterward  said  the 
medicine  had  operated  as  I  described   .    .    .    He  said  his  difli- 
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culty  was  overcome  and  he  was  relieved.  I  discovered  nothing 
irrational,  not  the  slightest  aberration  of  mind.  I  think  he  was  a 
sane  man.*'  Whether  this  was  before  or  after  the  date  of  the  deed 
is  left  in  doubt ;  but  at  all  events  it  shows  that  there  were  times, 
other  than  when  the  deed  was  executed,  when  Park  Haviland  was 
calm,  self-possessed,  and,  so  far  as  any  judgment  could  be  formed 
from  conversation  and  outward  appearance,  in  the  full  possession 
of  unimpaired  faculties.  The  causes  which  produced  the  condi- 
tion in  which  Doctor  Cook  found  him  at  the  asylum  were  doubt- 
less then  at  work ;  but  that  they,  at  that  time,  had  destroyed  his 
capacity  for  business,  is  not  satisfactorily  established.  Mental, 
like  bodily  disease,  is  progressive ;  and  to  determine  at  what  par- 
ticular stage  of  it  the  mind  loses  its  balance,  and  becomes  in  law 
unsound,  requires,  at  times,  minute  personal  observation,  aided  by 
the  highest  human  skill.  Little  confidence,  therefore,  in  my  judg- 
ment, should  be  placed  on  the  opinions  of  physicians  on  the  sub- 
ject of  insanity,  who  have  not  devoted  themselves  to  its  study. 
And  even  then,  at  times,  a  diseased  mind  bafiles  the  skill  of  the 
wisest. 

There  is  probably  no  department  of  scientific  investigation 
where  observation  and  experience  are  of  so  much  value,  and  where 
mere  opinions,  in  cases  not  well  defined,  are  so  unsatisfactory. 
Mental  disease  manifests  itself  in  multifarious  forms.  It  may 
have  its  germ  in  what  are  supposed  t^|t>e  eccentricities  of  charac- 
ter, or  constitutional  idiosyncrasies,  which,  though  hannless  for 
years,  in  the  end  may  destroy  the  reason. 

There  is  no  infallible  standard  by  which  sanity  can  be  judged. 
The  extremes  of  mental  condition  are  easily  distinguished.  The 
sane  man  is  not  confounded  with  the  drivelling  idiot  or  the  raging 
madman.  But  to  determine  where  sanity  ends,  and  madness 
begins,  in  a  case  like  the  one  before  us,  is  a  problem  of  diflScult 
solution.  Little  aid,  therefore,  is  aiforded  by  a  physician  who  had 
been  engaged  in  the  practice  of  his  profession  but  five  months,  or 
one  who  saw  him  but  twice  with  a  view  of  testing  his  soundness 
of  mind,  and  even  then  but  for  a  very  brief  period. 

Doctor  Cook's  judgment  is  entitled  to  great  weight,  but  ho  saw 
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him  for  the  first  time  in  1853,  when  he  had  passed  into  a  hopeless 
state  of  insanity.  What  else  he  knew  of  him,  was  what  he  learn- 
ed from  the  witnesses  on  the  trial ;  and  his  opinion,  therefore, 
was  not  founded  altogether  on  his  own  personal  observation.  To 
adopt  an  opinion  formed  nnder  such  unfavorable  circumstances, 
and  on  the  strength  of  it  hold,  in  the  face  of  all  the  testimony 
affirming  his  soundness  of  mind,  that  Haviland  was  inc^able  of 
disposing  of  his  own  property,  would  be  adopting  a  hazardous 
rule.  I  am  therefore  of  the  opinion  that  the  testimony  will  not 
sustain  the  finding  that  Park  Haviland  was  insane  on  the  14th 
day  of  June,  1848,  when  the  deed  to  his  son  All>ert  was  executed. 

It  is  not  without  its  effect  upon  the  mind,  in  considering  the  ques- 
tion of  insanity,  that  no  steps  were  taken  by  the  Plaintiff,  or  other 
member  of  the  family,  to  have  Paric  Haviland  declared  a  lunatic, 
and  prevent  him  from  squandeiing  his  property,  if  he  were  consid- 
ered at  the  time  to  be  of  unsound  mind-  When  the  first  deed 
was  executed  the  Plaintiff  was  more  than  thirty  years  of  age,  and 
other  members  of  the  family  were  still  older.  Albert  had  spoken 
openly  of  his  intention  to  get  a  deed,  and  there  was  nothing  secret 
or  concealed  in  the  manner  of  its  execution.  It  seems  to  have 
been  known  generally  in  the  neighborhood  soon  after  its  execu- 
tion, and  public  nmaor  questioned  the  title  long  before  the  sale 
imder  the  mortgage,  whereby  the  Defendant  acquired  his  title. 
The  inference  is  irresistil^  that  the  Plaintiff  knew  that  his  fa- 
ther had  conveyed  the  property,  and  it  would  seem  unaccountable 
that  no  steps  were  taken  to  have  him  declared  of  unsound  mind, 
if  he  supposed  sufficient  reasons  existed  therefor. 

Neither  is  there  satisfactory  evidence  in  the  case  that  tlie  sale 
was  forbidden.  Some  paper  was  handed  to  the  referee,  whitJi  he 
did  not  read  at  the  time.  It  is  not  made  a  part  of  the  case ;  and 
whatever  it  was,  it  was  not  made  public  at  the  time,  and  one  of 
the  sons  of  Park  Haviland  bid  $3,500  on  the  property. 

This  sale  was  consummated  by  the  delivery  of  the  referee's 
deed  early  in  1852,  and  the  purchaser  entered  into  possession. 
These  facts  furnish  some  evidence  of  the  estimate  which  the  fam- 
ily put  upon  his  capacity  to  dispose  of  his  property,  and  suggest 
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the  manifest  propriety  of  requiring  of  the  Plaintiff,  before  he  can 
set  aside  the  conveyances  at  this  late  day,  the  most  Satisfactory 
evidence  of  his  fotiier's  insanity  when  the  conveyance  was  made. 

The  learned  Justice  who  tried  the  case  did  not  find  that 
the  deed  was  obtained  by  fraud  or  undue  influence,  and  it  is 
therefore  unnecessary  to  consider  that  question. 

The  judgment  of  the  General  Term  should  be  affirmed ;  but 
considering  the  nature  of  the  case,  it  should  be  without  costs. 

Reversed. 

JOEL  TIFFANY, 
State  Reporter. 
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FREDERICK  T.  CARRINGTON,  Respondent,  v.  LUCIUS 
B.  CROCKER,  Appellant. 

Joint  demand — Severance —  Consent  of  debtor — Statute  of  Limitations. 

Although,  as  a  general  rule,  a  demand  due  to  several  persons  jointly  cannot 
be  divided,  so  as  to  allow  the  individual  interests  to  be  recovered  in  separate 
actions,  yet  it  may  be  done  by  the  agreement  or  consent  of  the  debtor. 

Where  there  had  been  an  award  in  favor  of  two  copartners,  and  the  debtor 
had  paid  to  one  of  the  partners  a  certain  sum  in  consideration  that  said  part- 
ner had  released  one-half  of  said  award,  as  being  the  portion  coming  to  him, 
held,  that  the  other  partner  might  maintain  an  action  for  the  recovery  of  the 
amount  due  on  said  award. 

The  Respondent,  Carrington,  and  Myron  Pardee,  were  part- 
ners in  trade,  and  in  the  course  of  their  business  the  Appellant 
became  indebted  to  them,  as  they  claimed ;  and  differences  having 
arisen,  either  as  to  the  existence  of  the  indebtedness  or  its  amount, 
the  respective  parties  submitted  themselves  to  an  arbitration,  tlie 
result  of  which  was  an  award,  on  the  3d  day  of  December,  1852, 
in  favor  of  Carrington  and  Pardee,  against  Crocker,  for  the  sum 
of  $785.07. 

In  March,  1857,  Carrington  and  Pardee  brought  an  action  in 
the  Supreme  Court  against  Crocker,  to  recover  the  amount  thus 
awarded. 

Crocker's  defence  was — Ist,  the  Statute  of  Limitations ;  2d,  a 
release  to  him  by  Pardee  of  lialf  the  award  in  consideration  of 
$200 ;  and  3d,  that  Pai*dee  was  improperly  joined  with  Carring- 
ton as  a  Plaintiff. 

In  June,  1859,  the  cause  was  tried.  The  Plaintiffs  produced 
the  award  (which  the  Defendant  admitted  to  have  been  made, 
December  3d,  1852),  and  offered  to  show  that  a  payment  had  been 
made  on  it  within  six  years. 

The  Defendant  objected,  on  the  ground  that  such  proof  was  in- 
admissible under  the  complaint,  it  not  having  alleged  a  new 
promise  within  six  years. 

This  objection  was  overruled,  the  Justice  deciding  that  the 
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complaint  might  be  amended  according  to  the  facts.  A  receipt 
was  then  produced,  endorsed  upon  a  copy  of  the  award,  dated 
August  27,  1858,  which  receipt  is  quoted  in  the  opinion  below. 
This  was  the  Plaintiflfs  case. 

The  Defendant  introduced  a  release,  dated  April  8,  1859,  made 
by  Pardee  to  the  Defendant,  in  consideration  of  $200,  of  his  (Par- 
dee's) one-half  of  the  award,  and  insisted  on  the  objection  of  mis- 
joinder of  parties  ;  and  the  Court  held  that  the  objection  might 
be  remedied  by  striking  out  the  name  of  Pardee  as  Plaintiff. 

On  the  conclusion  of  the  trial,  the  Court  ordered  judgment  in 
favor  of  Carrington,  as  sole  Plaintiff,  for  one-half  of  the  award, 
and  interest  from  its  date,  with  costs. 

Judgment  was  entered  in  favor  of  Carrington,  from  which  the 
Defendant  appealed  to  the  General  Term,  where  the  judgment  was 
affirmed,  and  thereupon  the  Defendant  appealed  to  this  Court. 

A.  Perry  for  Appellant. 
Marsh  &  Webb  for  Respondent. 

FcLLERTON,  J. — Although,  as  a  general  rule,  a  demand  due  to 
several  persons  jointly,  cannot  be  divided  so  as  to  allow  the  in- 
dividual interests  to  be  recovered  in  separate  actions,  yet  it  maybe 
done  with  the  debtor's  consent.  The  reason  is,  that  the  contract 
of  the  debtor  is  to  pay  the  debt  as  an  entirety  to  his  joint  creditors, 
and  is  therefore  indivisible.  The  debtor,  however,  may,  by  a 
new  contract,  bind  himself  to  account  to  the  individual  creditors 
for  their  respective  interests  in  the  demand,  and  such  contracts 
are  susceptible  of  being  enforced. 

The  object  of  this  rule  is  to  protect  the  debtor  from  a  multipli- 
city of  actions,  and  the  consequent  increased  expense ;  but  if  he 
chooses  to  waive  the  protection  which  the  law  has  provided  him, 
no  legal  objection  can  be  urged  against  it.  The  first  question  in 
this  case,  then,  is  whether  Crocker  consented  to  sever  the  joint 
interest  of  his  creditors,  and  agreed  to  pay  each  of  them  a  moiety 
of  the  demand.  The  award  was  made  December  3d,  1852,  in 
favor  of  the  Plaintiff  and  Myron  Pardee,  who  at  the  time  were 
co-partners  in  trade.    On  the  27th  of  August,  1858,  the  Defendant 
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paid  Pardee  $200  on  account  of  the  award,  and  took  the  follow- 
ing receipt,  endorsed  on  the  award : 

"  Received,  Oswego,  August  27,  1858,  two  hundred  dollars,  in 
full  for  my  one-half  interest  in  the  above  award." 

The  terms  of  this  receipt  leave  no  doubt  as  to  the  intentions  of  the 
parties  to  split  the  demand;  but  they  did  not  effectuate  it  so  as  to 
make  it  binding  on  the  owners  of  the  claim.  The  payment,  and  the 
receipt  given  for  it,  did  not  operate  as  a  satisfaction  of  one-half  the 
claim,  for  the  reason  that  there  was  no  consideration  moving  be- 
tween the  parties  which  could  affect  the  claim  beyond  the  amount 
paid.  It  is  a  well-settled  rule  of  law,  though  it  is  seldom  applied, 
that  the  payment  of  a  smaller  sum  cannot  operate  as  a  satisfac- 
tion of  a  larger  (Cumber  v.  Wane,  1  Smith's  Leading  Cases,  p. 
301,  6th  Eng.  ed. ;  S.  C.  1  Strange,  426,  and  cases  there  cited). 

At  the  time  this  sum  of  $200  was  paid,  the  whole  award,  and 
the  interest  thereon,  was  due,  and  one-half  the  principal  sum  was 
far  more  than  that  amount. 

There  having  been  no  new  consideration  for  the  promise  to  sat- 
isfy any  part  of  this  demand  beyond  the  amount  paid,  and  there 
being  no  release  under  seal,  it  follows  that  the  whole  award,  T^-ith 
interest,  less  the  $200  paid,  was  a  valid  demand  against  the  De- 
fendant, in  favor  of  both  Carrington  and  Pardee. 

The  receipt,  therefore,  did  not  split  the  demand,  and  the  action 
was  properly  brought  in  their  joint  names,  and  could  have  been 
maintained,  had  it  not  been  for  the  release  of  the  8th  of  April, 
1859.  That  instrument,  under  seal,  and  expressing  a  new  con- 
sideration, consummated  the  agreement  between  Pardee  and 
Crocker,  which  before  that  had  remained  inchoate,  and  as  be- 
tween the  parties  to  it,  effectually  extinguished  one-half  the  whole 
demand,  leaving  Carrington  to  prosecute  his  action  for  his  half. 

That  this  was  the  intention  of  the  parties  to  the  receipt  and  re- 
lease, there  can  be  no  doubt.  When  Crocker  agreed  to  pay  Par- 
dee $200  as  and  for  his  one-half  of  the  award,  he  doubtless  meant 
that  the  other  half  should  become  the  property  of  the  Plaintiff. 

The  Defendant  himself  took  the  same  view  of  the  transaction ; 
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for  in  his  original  answer  to  the  complaint,  in  which  CamDgton 
and  Pardee  were  both  PlaintiflFs,  he  claims  as  a  defence,  that 
"  Pardee  was  improperly  joined  with  Carrington  as  a  party  Plain- 
tiff," because  he  had  "  released  his  interest  in  the  award."  The 
Defendant  appears  to  have  deliberately  agreed  that  the  interests 
of  his  creditors  should  be  separate,  and  he  cannot  complain  if  he  is 
held  to  his  contract. 

Even  if  this  were  not  so,  the  Defendant  could  not  avail  himself 
of  the  objection  that  there  was  a  defect  of  parties  Plaintiff  in  the 
amended  complaint,  after  the  name  of  Pardee  had  been  stricken 
out. 

This  defect,  if  any,  appeared  on  {hibfaoe  of  the  complaint^  and 
the  only  remedy  in  such  a  case  is  by  demurrer,  and  the  objection 
cannot  be  taken  by  cmswer  (vide  Depuy  and  Others  v.  Strong 
and  Others,  post.,  p.  239). 

Neither  can  it  be  maintained  that  the  release  of  Pardee,  of  his 
one-half  of  said  award,  operated  as  a  release  of  the  whole. 

It  was  not  so  intended  by  the  parties,  neither  is  that  its  legal 
effect. 

The  authorities  cited  to  show  that  a  release  by  one  of  several 
joint  creditors  of  a  debt  or  demand  will  bar  an  action  by  others, 
have  no  application  in  this  case. 

I  cannot  agree  with  the  learned  Judge,  who  delivered  the 
opinion  in  the  Court  below,  that  the  payment  of  the  $200  did  not 
take  the  case  out  of  the  Statute  of  Limitations.  The  reason  given 
in  support  of  that  view  of  the  matter  is,  that  this  action  is  for  one- 
half  of  the  demand,  and  upon  that  specific  half  nothing  had  been 
paid. 

That  proposition  is  true,  but  it  does  not  by  any  means  follow 
that  the  payment  was  not  made  on  the  demand  as  a  whole.  If 
the  demand  had  been  severed  by  a  valid  agreement  before  the 
payment  was  made,  then  the  payment  would  necessarily  have  ap- 
plied solely  to  the  extinguishment  of  Pardee's  interest. 

But  that  was  not  the  case. 

I  have  already  shown  that  the  payment  of  the  $200,  when  the 
receipt  was  given,  extinguished  the  demand  only  pro  tanto,  and 
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not  one-half  of  it,  and  that  Carrington  was  entirely  unaffected  by 
that  payment  and  receipt,  except  so  far  as  the  amount  paid  went 
to  satisfy  the  joint  demand  as  a  whole. 

He  had  given  no  consent  that  Pardee's  interest  should  be  sever- 
ed, and  without  such  consent  Pardee  could  not  appropriate  to  his 
exclusive  use  the  payment  made ;  because  Carrington  could  have 
compelled  Pardee  to  account  to  him  for  one-half  of  the  $200. 

Adopting  this  mode  of  reasoning,  which  seems  to  be  sound,  the 
payment  made  was  on  account  of  the  whole  demand,  and  not  on 
a  moiety  of  it,  and  consequently  the  Statute  of  Limitations  has 
not  run  against  it. 

The  fact  that  Carrington  assented  to  what  had  been  done,  by 
amending  his  complaint  on  the  trial,  and  claiming  to  recover  his 
half  of  the  award,  does  not  affect  the  application  of  this  rule  to 
the  case. 

The  assent  then  given  does  not  relate  back,  so  as  to  change  the 
character  or  effect  of  the  payment. 

It  was  still  a  payment  on  the  demand,  before  the  interests  of 
the  parties  were  severed,  and  affected  the  whole  claim. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Keporter. 
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JAMES  PATRICK  ato  ALEXANDER  MACDOUGAL, 
Appellant,  v.  BENJAMIN  F.  METCALF  and  SAMUEL 
DUNCAN,  Respondents. 

FreigM  Money — Charterers — Master  of  Vessel — Payment  to  one  of  two  Claimants 

—Effect  of  Trust. 

Where  two  claimants  for  the  same  service  apply  for  payment  to  the  party 
bound  to  pay  for  such  service,  and  one  party  is  recognized  as  being  entitled, 
and  is  paid,  the  other  party  does  not,  thereby,  acquire  any  claim  upon  the 
party  receiving  payment,  but  must  still  enforce  his  claim,  if  he  have  any, 
against  the  party  bound  to  pay  for  such  service. 

Parker,  J. — This  action  was  brought  in  the  Superior  Court  of 
the  City  of  New  York,  for  the  recovery  of  a  sum  of  money  re- 
ceived by  the  Defendants  from  officers  of  the  government  of  the 
United  States,  for  the  transportation  of  certain  government  stores 
from  New  York  to  the  Navy-yard  at  Mare's  Island,  California. 

The  PlaintiflFs  were  nonsuited  upon  the  trial,  and  the  General 
Term  sustained  the  ruling,  and  gave  judgment  for  the  Defend- 
ants. 

From  the  pleadings  and  evidence  it  appeared  that  the  firm  of 
Wells  &  Emanuel,  of  the  city  of  New  York,  had,  before  the  5th 
day  of  July,  1859,  chartered  and  hired  a  certain  vessel,  called  the 
"  B.  D.  Metcalf,"  for  a  voyage  to  be  made  from  New  York  to  San 
Francisco,  for  the  transportation  of  goods  and  merchandise.  That 
early  in  July,  1859,  said  firm  procured  from  the  United  States 
naval  storekeeper  at  New  York  the  freight  mentioned  in  a  bill  of 
lading  executed  "  for  the  captain,"  by  the  said  firm,  consisting  of 
government  stores,  to  be  transported  upon  said  vessel  to  Mare's  Isl- 
and, California,  at  a  specified  rate,  amounting  in  all  to  $1,882.84, 
payable  in  New  York,  upon  return  of  the  bill  of  ladiijg,  signed 
by  the  commanding  officer  at  Mare's  Island,  certifying  to  the  de- 
livery of  the  articles  named  therein.  That  on  the  21st  of  July, 
1859,  the  said  firm,  in  consideration  of  $1,500  paid  them  by  the 
Plaintiffs,  who  were  consignees  at  San  Francisco  of  said  freight, 
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endorsed  upon  said  bill  of  lading  an  order  to  pay  the  amount  of 
freight  to  the  Plaintiffs,  and  delivered  the  same,  so  endorsed,  to 
the  Plaintiffs.  That  the  said  stores  were  transported  in  said  ves- 
sel to  Mare's  Island,  and  delivered  to  the  commanding  oflScer  of 
the  United  States  Navy-yard  at  that  place,  who  certified  upon  the 
bill  of  lading  the  delivery  of  the  articles  therein  named,  in  good 
order,  except  a  few  articles  damaged  or  lost,  to  the  amount  of 
$32.87.  That  upon  the  return  of  the  bill  of  lading  to  New  York, 
the  naval  storekeeper  at  that  place  deducted  said  sum  from  the 
freight  bill,  and  certified  the  balance,  $1,849.97,  as  the  correct 
charge  for  said  freight,  which  was  approved  by  the  commandant 
bf  the  navy-yard,  on  which  freight  bill,  so  certified,  the  said  firm 
endorsed  an  order  to  pay  the  amount  of  freight  therein  mentioned 
to  the  Plaintiffs. 

That  subeequently  thereto,  the  Defendants,  on  behalf  and  in 
the  name  of  the  captain  of  the  vessel,  forbade  payment  for  the 
freight  to  the  Plaintiffs,  and  presented  to  the  naval  storekeeper 
at  New  York  a  bill  for  the  same  in  the  captain's  name,  as  paya- 
ble to  him.  This  bill  was  duly  certified  by  the  storekeeper  and 
approved  by  the  commandant,  and  upon  a  bond  of  indemnity 
being  executed  to  the  government,  was  paid  to  the  Defendants 
for  the  captain,  and  receipted  by  them  in  his  name.  This  claim, 
BO  made  by  the  Defendants,  was  based,  as  it  would  seem,  upon 
the  ground  that  Wells  &  JImanuel  were  not,  under  the  terms  of 
their  charter  party,  entitled  to  the  moneys  arising  from  this 
freight,  but  that  the  same  belonged  to  the  owners  of  the  vessel. 

I  am  not  able  to  see  how  the  facts  in  the  case  show  any  cause 
of  action  against  the  Defendants  in  favor  of  the  Plaintiffs. 

If  it  were  admitted  that  the  navy  agent  should  have  paid  the 
money  to  the  Plaintiffs,  and  not  to  the  Defendants,  still  there  is 
no  such  relationship  between  these  parties  as  entitles  the  Plaintiffs 
to  claim  of  the  Defendants  the  money  paid  to  them.  The  Plain- 
tifls'  counsel  suggests  that  the  money  paid  was  a  trust  fund  in 
favor  of  the  Plaintiffs,  of  which  the  Defendants  had  notice. 

Although  it  is  true  that  the  Defendants  had  notice  of  the 
Plaintiffs'  claim  to  be  paid  for  the  freight  in  question,  the  counsel 
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is  mistaken,  I  think,  in  regarding  the  money  paid  to  the  De- 
fendants as  a  tinist  fund.  The  proper  officers  of  the  government 
had  audited  the  Plaintiffs'  bill  for  the  freight,  but  that  was  not  an 
appropriation  of  the  money  paid  to  the  Defendants  to  tlie  pay- 
ment of  the  Plaintiffs'  bill.  There  is  nothing  to  show  any  such 
appropriation  of  a  particular  fund  for  tlie  Plaintiffis'  benefit,  as  to 
raise  a  trust  in  their  favor.  When  two  claimants  for  the  same 
service  apply  for  payment  to  the  party  bound  to  pay  for  the 
same,  one  of  whom  is  recognized  as  the  person  entitled  to  pay- 
ment, and  is  paid  to  the  exclusion  of  the  other,  who  is  in  fact  alone 
entitled  to  payment,  the  party  so  excluded  derives  no  right  from 
the  circumstances  to  the  money  paid  to  his  competitor.  It  is  not 
money  received  to  his  use,  for  the  payment  thus  made  does  not,  in 
any  respect,  affect  his  right  still  to  call  on  his  debtor  for  payment 
to  himself.  And  it  makes  no  difference  whether  SHch  debtor  is 
an  individual  or  the  government.  The  obligation  of  the  debtor 
to  him  still  remains  unaffected. 

The  case  of  Bradley  v.  Root  (5  Paige,  632)  is  relied  upon  by 
the  Plaintiffs'  coimsel  to  sustain  the  Plain tife' claim  to  the  money 
from  the  Defendants.  That  case  rests  upon  a  very  different  state 
of  facts  from  this,  and  well  shows  under  what  circumstances  a 
trust  may  be  held  to  arise  in  respect  to  money  paid  to  one  person, 
to  which  another  is  entitled.  In  that  case  the  holder  of  a  mail 
contract  from  the  Post-office  Department  assigned  it  to  the  Com- 
plainant, who  took  upon  himself  the  duty  to  carry  the  mail  accord- 
ing to  the  contract,  during  its  continuance,  and  was  to  receive 
therefor  all  the  moneys  which  should  become  payable  under  the 
contract,  according  to  the  teniis  thereof.  No  notice  of  this  assign- 
ment was  given  to  the  Postmaster-General.  Afterwards,  the  as- 
signor, who  was  insolvent,  gave  the  Defendant  an  order  upon  the 
Postmaster-General  for  the  moneys  which  might  become  payable 
on  the  contract,  to  indemnify  him  against  a  responsibility  which 
he  had  inciu'red  as  endorser  for  the  assignor.  The  Defendant  took 
the  order,  having  notice  of  the  assignment.  After  the  moneys 
had  been  earned  by  the  Complainant,  under  the  contract,  the  De- 
fendant presented  his  order  to  the  Postmaster-General,  and  re- 
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ceived  thereon  $430 ;  and  it  was  held  bj  the  Chancellor  that  he 
was  equitably  bound  to  pay  it  over  to  the  Complainant. 

These  were  the  elements  of  a  trust.  The  Defendant,  knowing 
that  the  Complainant  was  assignee  of  the  contract  upon  which 
the  money  was  payable  when  he  took  his  order,  and  that  the 
Complainant  had  himself  earned  the  money  by  performance  of 
the  contract  when  he  presented  the  order,  received  money  wliich, 
from  want  of  notice  to  the  Postmaster-General  of  the  assignment 
of  the  contract,  paid  for  the  services  rendered  by  the  Complain- 
ant, and  satisfied  the  contract  under  which  they  were  rendered. 
This  money,  which  thus  extinguished  the  Complainant's  claim 
upon  the  government  for  his  services,  and  which,  as  between  him 
and  the  Defendant,  belonged  to  the  Complainant,  was  in  equity 
his  money,  and  the  Defendant  thus  obtaining  it  while  cognizant 
of  the  Complainant's  equitable  right  to  it,  was  well  r^arded  as 
holding  it  in  trust  for  the  Complainant. 

In  the  case  at  bar,  the  Plaintiffs'  rights  being  in  no  respect 
affected  by  the  payment  made  to  the  Defendants,  the  money  paid 
cannot  be  regarded  as  Plaintiffs'.  There  is  no  ground  for  making 
Defendants  trustees  of  the  money  for  the  Plaintiffs,  nor  for  hold- 
ing that  it  is  money  received  to  the  Plain tiflfe'  use. 

The  judgment  appealed  from  is  right,  and  should  be  affirmed. 

All  concur. 

AflBrmed. 

JOEL  TIFFANY, 
State  Reporter. 
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THOMAS  R.   H.   DEPUY,  et  al.,  Appellants,  v.  AUSTLN" 
STRONG,  ET  AL.,  Respondents. 

Trespass — Tenants  in  common — Joinder  of  parties — Demurrer — Answ&r, 

In  an  action  to  recover  damages  for  an  injury  done  to  the  possession  of 
lands  held  by  tenants  in  common,  all  co-tenants  must  be  joined  as  parties 
Plaintiff,  &c. 

If  in  such  action  there  is  a  non-joinder  of  parties  Plaintiff,  which  appears 
upon  the  face  of  the  complaint,  advantage  thereof  can  only  be  taken  by  de- 
murrer. 

Where,  in  such  case,  a  demurrer  is  interposed,  and  is  overruled  by  the 
Court^  the  Defendant  should  appeal ;  if  he  answer,  he  abandons  his  demurrer 
and  cannot  afterward  have  the  benefit  of  it,  on  appeal. 

To  set  up  by  answer  a  defence  which  the  Code  requires  to  be  by  demurrer 
is  a  nullity  and  cannot  be  made  available. 

Action  to  recover  damages  for  entering  upon  lands,  cutting 
timber,  and  removing  therefrom  timber  and  bark. 

The  complaint  set  forth  that  Plaintiffs  owned  certain  individual 
interests  in  the  lands  in  question,  with  the  other  necessary  aver- 
ments, charging  the  Defendants  with  trespassing  thereon.  The 
Defendants  demurred  to  the  complaint,  on  the  ground  of  a  defect 
of  necessary  parties  as  Plaintiffs. 

The  demurrer  was  heard  at  Special  Term,  and  overruled,  with 
leave  to  Defendants  to  answer  upon  terms.  The  Defendants  an- 
swered the  complaint,  and,  among  other  defences,  insisted  upon 
the  non-joinder  of  parties  Plaintiff.  Upon  the  trial  of  the  issues 
it  was  shown  that  Plaintiffs  were  tenants  in  common  in  the  lands 
trespassed,  with  other  parties. 

Upon  this  ground  the  Plaintiffs  were  nonsuited ;  and  after  aflSrm- 
ance  of  the  judgment  by  the  General  Term,  sitting  in  the  Third 
District,  appealed  to  this  Court. 

James  Matthews  for  Appellants. 
Ni/ven  (&  Thompson  for  Respondents. 

Gboveb,  J. — The  law  in  this  State,  prior  to  the  enactment  of 
the  Code,  was  settled,  that  tenants  in  common  must  all  join  in  an 
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action  of  trespass  to  recover  damages  for  injuries  to  real  estate 
held  in  common  (Hill  v,  Gibbs,  and  cases  cited,  5  Hill,  56).  The 
rule  applied  to  personal,  and  not  to  real  actions.  It  was  founded 
upon  the  idea  that  it  was  an  injury  to  the  possession,  and  that  as 
the  possession  of  one  tenant  in  common  was  regarded  as  the  pos- 
session of  all,  the  injury  was  to  their  joint  right,  and  therefore  all 
must  join  in  prosecuting  the  remedy.  The  law  having  been  so 
determined  it  must  still  be  so  held,  unless  changed  by  the  Legisla- 
ture. It  is  claimed  that  section  111  of  the  Code  has  changed  the 
law  in  this  respect.  That  section  provides  that  every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  with  ex- 
ceptions not  applicable  to  the  present  case.  The  only  change  ef- 
fected by  this  provision  was,  to  enable  Courts  of  law  to  treat  as- 
signments of  certain  choses  in  action  as  transferring  the  legal  title 
which,  at  common  law,  transferred  only  the  equitJable.  The  rule 
at  the  common  law  was,  that  the  owner  of  the  legal  title  must  sue. 
Section  119  has,  I  think,  no  bearing  upon  the  question  in  this  case. 
That  provides  that  those  united  in  interest  must  be  joined  as  Plain- 
tiffs, or  Defendants ;  but  if  the  consent  of  any  one  who  should  have 
joined  as  Plaintiff  cannot  be  obtained,  he  may  be  made  a  De- 
fendant, the  reason  thereof  being  stated  in  the  complaint.  This 
clearly  does  not  authorize  the  omission  of  a  party  which  the  exist- 
ing law  required.  It  is  said  that  it  would  be  incongruous  to 
make  one  tenant  in  common  a  co-Defendant  with  a  trespasser 
upon  his  refusal,  to  join  as  Plaintiff.  This  is  so,  but  the  answer 
is,  that  that  is  the  only  remedy  provided  by  the  Code  for  a  case 
where,  before,  if  he  refused  to  join  as  Plaintiff,  his  co-tenant  could 
not  maintain  an  action  at  all,  imless  the  Court,  upon  the  special 
facts,  permitted  his  name  to  be  used  as  Plaintiff.  T  think  it  dear 
that  the  Code  has  not  changed  tlie  law  as  to  the  requisite  parties 
in  this  class  of  actions.  The  question  arises  as  to  the  mode  in 
which  the  Defendant  may  avail  himself  of  the  omission  to  join  a 
co-tenant  as  Plaintiff.  Previous  to  the  Code  this  could  only  be 
done  by  demurrer,  when  the  defect  appeared  upon  the  narr.,  or, 
in  case  it  did  not,  by  plea  in  abatement.  The  latter  plea  has  beeu 
abolished  by  the  Code,  the  only  mode  provided  for  presenting  a 
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defence  being  by  demurrer  or  answer.  Section  144,  among  other 
things,  provides  that  a  Defendant  may  demur  to  the  complaint, 
when  it  shall  appear  upon  the  face  thereof  that  there  is  a  defect 
of  parties  Plaintiff  or  Defendant.  In  the  present  case  the  defect 
of  parties  Plaintiff  did  appear  upon  the  face  of  the  complaint. 
The  Plaintiffs  alleged  that  they  owned  an  undivided  interest  in 
the  land. 

The  remaining  interest  must,  of  necessity,  have  been  owned  by 
others,  either  as  joint-tenants,  or  tenants  in  common  with  the 
Plaintiffs. 

In  either  case,  the  co-tenants  were  necessary  parties.  One 
mode  of  presenting  this  question,  provided  by  the  Code,  was  by 
demurring  to  the  complaint.  This  the  Defendants  interposed. 
The  Special  Term  erroneously  overruled  it,  and  gave  the  Defend- 
ants leave  to  answer.  The  Defendants  answered,  setting  up, 
among  other  defences,  the  defect  of  parties  Plaintiff.  This  was 
an  abandonment  of  the  demurrer,  and  placed  the  case  in  the  same 
position  as  though  none  had  been  interposed.  It  remains  to  in- 
quire whether,  in  case  the  defect  does  appear  upon  the  face  of  the 
complaint,  it  can  be  made  available  by  answer.  This  inquiry  is 
answered  by  section  147.  That  provides  that  when  any  of  the 
matters  enumerated  in  section  144  do  not  appear  upon  the  face 
of  the  complaint,  the  objection  may  be  taken  by  answer.  This 
clearly  implies  that  when  the  defect  appears  upon  the  face  of  the 
complaint,  it  is  available  only  by  a  demurrer  to  the  complaint. 
This  being  so,  setting  it  up  in  the  answer  is  a  mere  nullity. 

The  Defendants,  instead  of  answering,  should  have  appealed 
from  the  judgment  ordered  upon  the  demurrer.  It  has  been  re- 
peatedly held  by  this  Court  that  defects  of  this  description  must 
be  insisted  upon  in  the  mode  provided  by  the  Code,  or  they  are 
waived  (33  N.  Y.  43 ;  32  id.  685). 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial 
ordered.  If  the  Defendant  has  any  relief  under  the  peculiar  facts 
of  this  case,  it  is  by  obtaining  leave  in  the  Supreme  Court  to 
withdraw  his  answer,  and  that  judgment  be  entered  upon  the 
demurrer. 
16 
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FuLLERTON,  J. — The  action  was  brought  to  recover  damages 
for  trespass  on  lands.  The  Plaintiffs,  in  their  complaint,  claimed 
to  be  owners  in  fee  of  considerably  less  than  a  moiety  of  the 
lands  on  which  the  injury  was  committed.  The  Defendants  de- 
murred to  the  complaint  for  non-joinder  of  all  the  tenants  in  com- 
mon, either  as  Plaintiffs  or  Defendants.  The  demurrer  was  held 
bad,  and  the  Defendants  had  leave  to  answer,  of  which  leave  they 
availed  themselves.  The  issues  were  tried  before  Mr.  Justice 
Hogeboom  and  a  jury,  and  a  verdict  of  thirty  dollars  rendered  for 
the  Plaintiffs. 

The  Defendants  appealed  to  the  General  Term,  and  a  new  trial 
was  ordered,  the  verdict  of  the  jury  being  set  aside,  on  the  ground 
that  tenants  in  common  could  not  sever  in  an  action  for  trespass 
on  their  lands  so  held  in  common. 

The  cause  was  again  tried  before  the  same  Justice  and  a  jury, 
and  the  Defendants  moved  for  a  nonsuit,  on  the  ground  that  the 
Plaintiffs  had  failed  to  establish  title  to  the  premises ;  also  that 
the  testimony  shomng  that  there  were  other  persons,  owners,  as 
tenants  in  common  of  the  premises  in  question,  the  action  could 
not  be  maintained.  The  motion  for  nonsuit  was  granted,  upon 
the  ground  that  tenants  in  common  must  all  be  joined  as  par- 
ties in  actions  for  trespass  upon  lands  owned  in  common.  The 
Plaintiffs  appealed  to  the  General  Term,  where  a  new  trial  was 
denied,  and  from  that  decision  they  appeal  to  this  Court. 

It  must  be  conceded  that  before  the  Code  the  rule  in  this  State 
was,  that  tenants  in  common  must  join  in  actions  to  recover  for 
injuries  to  the  realty  (Austin  v.  Hall,  13  John.  286;  Low  v, 
Mumford,  14  John.  426 ;  Decker  v,  Livingston,  15  John.  479 ;  Hill 
v>  Gibbs,  5  Hill,  56,  note).  This  rule  has  not  been  altered  by  the 
Code.  The  only  change  it  has  made  is  in  the  mode  of  taking  ad- 
vantage of  a  defect  of  parties.  Under  the  old  system  the  only 
remedy  was  by  plea  in  abatement ;  and  if  that  were  not  inter- 
posed, a  tenant  in  common  could  still  recover.  The  Defendant 
could  show  on  the  trial  that  there  were  others  interested  in  the 
claim,  not  by  way  of  bar,  but  to  limit  the  Plaintiff's  recovery  to 
his  aliquot  part  of  the  damages  sustained.    Now,  the  Defendant 
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may  have  his  remedy  by  demurrer,  if  the  defect  appear  on  the  face 
of  the  complaint,  or  by  answer  if  it  does  not. 

Tlie  only  question  in  this  case,  as  I  view  it,  is  whether,  when 
the  defect  of  parties  appears  on  the  face  of  the  complaint,  the 
Defendant  can  omit  to  demur,  and  take  advantage  of  it  by  answer, 
and  this  point  seems  to  be  well  settled  by  authority  (Dennison  v, 
Dennison,  9  How.  Pr.  R.  247 ;  Osgood  v,  Whittlesey,  10  Abb. 
Pr.  E.  134;  Ingraham  v.  Baldwin,  12Barb.  18 ;  Baggott  v.  Boul- 
ger,  2  Duer,  169  ;  Zabriskie  v.  Smith,  3  Kernan,  336). 

In  tliis  last  case.  Judge  Denio,  in  discussing  the  question,  re- 
marks :  "  A  dilatory  defence,  which  a  plea  in  abatement  is  con- 
sidered to  be,  is  not  favored ;  but  he  that  is  entitled  to  avail  him- 
self of  it  must  interpose  it  promptly,  according  to  the  established 
forms.  Here  the  facts  were  fully  disclosed  by  the  complaint,  and 
the  Defendant  coitM  have  demxirred.  The  authority  to  object  by 
way  of  answer  is,  in  terms,  limited  to  cases  where  the  fact  does 
not  appear  in  the  prior  pleading.  When,  therefore,  the  last  sec- 
tion [148]  which  I  have  quoted  declares,  that  if  the  objection  is 
not  taken  by  demurrer  or  answer,  it  shall  be  considered  as  waived, 
it  means  that  if  it  be  not  taken  by  demurrer  where  that  mode  is 
proper,  or  by  answer,  in  cases  where  that  is  the  appropriate  method, 
it  is  waived.  This  construction  will  give  full  effect  to  all  the  lan- 
guage, and  will,  besides,  compel  the  Defendant  to  take  his  ground 
with  the  promptness  inculcated  by  the  rule  of  pleading  to  which  I 
have  referred." 

This  question  was  again  considered  in  this  Court  in  Merritt  v, 
Walsh  (32  N.  T.  690),  and  Zabriskie  v.  Smith  was  there  cited  as 
settling  the  rule.  The  question  is  therefore  no  longer  open  for 
consideration.  Where  a  demun-er  can  be  interposed  for  a  defect 
of  parties,  the  Defendant  is  confined  to  that  remedy  alone,  and  it 
is  only  where  evidence  is  necessary  to  make  the  defect  apparent 
that  an  answer  to  that  point  is  permitted. 

The  complaint  in  this  action  distinctly  alleges  that  each  of  the 
Plaintiffs  is  the  owner  in  fee  of  a  specified  fractional  part  of  the 
lands  on  which  the  trespasses  were  committed,  the  sum  of  which 
parts  is  much  less  than  the  whole  of  the  lands ;  thereby  admitting 
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that  there  were  other  parties  jointly  interested  with  the  Plaintiffs 
in  the  claim  sought  to  be  recovered,  and  thus  bringing  the  case 
directly  within  the  rule  established. 

The  Defendants  were  therefore  right,  in  the  first  instance,  in 
interposing  a  demurrer  to  the  complaint,  and  when  it  was  over- 
ruled, they  should  have  corrected  the  error  by  an  appeal.  Having 
omitted  to  do  so,  they  have  acquiesced  in  the  judgment,  and  are 
concluded  by  it.  If  the  merits  of  that  decision  were  before  us  in 
this  controversy,  we  should  correct  the  error,  but  they  are  not ; 
and  the  case  stands  precisely  as  if  no  demurrer  had  been  inter- 
posed. That  being  so,  and  holding  that  the  question  could  not  be 
raised  by  answer,  the  Plaintiffs  were  at  liberty  to  recover  their 
aliquot  proportion  of  the  damages  proved  on  the  trial. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed,  and  anew  trial  granted,  costs  to  abide  the  event. 

All  reverse. 

JOEL  TIFFAlfY, 
State  Reporter. 
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WILLIAM  BUSWELL,  Appellant,  2).  HOE  ACE  J.  PODfEER, 

Respondent. 

Parol  Evidence — ExplanaUon  or  Contradiction  of  Receipt — Payment  by  Note — 

Fratid. 

A  receipt  may  be  contradicted  or  explained  by  parol  evidence. 

S.  Hand  for  Appellant. 
W.  A.  Beach  for  Respondent. 

Davies,  Ch. J. — The  Plaintiff,  as  the  assignee  of  Buswell  & 
Son,  lumber  merchants  of  Troy,  brings  this  action  to  recover  the 
amomit  of  four  several  bills  of  lumber  sold  to  the  Defendant,  a 
resident  of  Newark,  New  Jersey,  in  the  summer  of  1856.  The  an- 
swer of  the  Defendant  admits  the  sale  and  delivery  of  the  lumber 
to  him,  as  stated  in  the  complaint,  but  sets  up  as  a  defence  that  the 
Defendant  paid  the  said  firm  of  Buswell  &  Son  in  full  for  each  of  said 
claims ;  that  such  payment  was  made  by  and  with  several  promis- 
sory notes  of  the  firm  of  Mann,  Kendrick  &  Co. ;  and  by  them  ac- 
cepted in  full  payment  and  satisfaction  of  each  of  said  claims,  and 
of  every  part  thereof.  The  only  issue,  therefore,  formed  by  the 
pleadings  was  the  fact  of  such  payment  in  the  manner  set  up  in 
the  answer. 

The  affirmative  of  this  issue  was  upon  the  Defendant.  He  ad- 
mitted the  purchase  by,  and  sale  and  delivery  to  him  of  the  prop- 
erty of  the  Plaintiff's  assignor,  and  he  sought  to  discharge  himself 
of  his  liabilities  to  pay  for  the  same  by  setting  up  payment.  To 
maintain  his  defence  he  put  in  proof  four  several  receipts  of 
the  Plaintiff's  assignor,  attached  to  the  said  four  bills  of  parcels, 
three  of  which  were  in  the  words  :  "  Received  payment,  by  note, 
3  months,"  and  the  last,  "  Received  payment  of  M.  K.  &  Co.'s 
note,  4  months."  It  appeared  in  proof  that  the  notes  so  given 
were  those  of  the  finn  of  Mann,  Kendrick  &  Co.  One  of  the 
firm  of  Mann,  Kendrick  &  Co.,  which  firm  was  located  at  and 
transacted  business  in  Troy,  testified  on  the  trial  that  the  Defendant 
usually  came  to  Troy  and  selected  such  lumber  as  he  wanted ;  "  the 
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bills  were  sent  to  us,  we  gave  our  notes,  and  charged  the  lumber 
to  him ;  usually,  the  next  time  he  came  up  he  gave  us  his  notes." 

The  Plaintiff  gave  parol  evidence  to  contradict  that  part  of  the 
receipt  given  by  Buswell  &  Son  which  states  that  the  notes  of 
Mann,  Kendrick  &  Co.  were  received  by  Buswell  &  Son  as  pay- 
ments. The  Defendant's  counsel  objected  to  such  evidence,  and 
the  Court  overruled  the  objections,  and  the  Defendant's  counsel 
excepted. 

The  Court  charged  the  jury  that  the  said  receipts  m  ight  be  explain- 
ed,by  parol  testimony,  and  to  this  part  of  the  charge  the  Defend- 
ant's counsel  also  excepted.  The  Defendant  also  excepted  to  that 
part  of  the  charge  which  held  and  decided,  that  if  the  Defendant 
offered  paper  which  he  knew,  or  had  good  reason  to  beUeve,  was 
not  good,  and  that  Buswell  &  Son  did  not  know  it,  and  they 
agreed  to  take  it  in  absolute  payment,  their  agreement  would  be 
avoided  by  the  fraud,  and  the  Defendant  would  remain  liable. 

The  jury  found  a  verdict  for  the  Plaintiff,  and  judgment  there- 
on was  reversed  at  the  General  Term,  and  a  new  trial  ordered. 

The  first  question  presented  for  consideration  is,  whether  the 
rulings  of  the  Judge,  in  admitting  parol  evidence  to  explain  the 
receipts,  were  correct.  We  think  the  authorities  in  this  State, 
and  the  decision  of  tliis  Court,  leave  no  room  for  further  question 
on  this  point.  Without  recurring  to  all  the  cases  in  the  books  on 
this  subject,  it  will  only  be  needful  to  call  attention  to  a  few  of 
the  most  leading. 

In  Tobey  v.  Barber  (6  Johns.  68),  a  receipt  had  been  given  and 
endorsed  on  the  counterpart  of  a  lease  for  $163,  "  and  in  full  for 
the  second  and  third  quarters'  rent." 

The  Plaintiff  offered  to  prove  that  the  Defendant  had  procured 
one  CoflSn  to  give  a  note,  payable  to  the  Plaintiff,  or  order,  for 
$115.68,  at  the  bank  of  Columbia,  in  four  months,  and  dated  the 
same  day  as  the  receipt,  and  that  it  formed  a  part  of  the  receipt ; 
that  CoflBn  failed  before  it  became  due,  and  took  the  benefit  of  the 
Insolvent  Act ;  and  that  the  note  had  not  been  paid.  This  evidence 
was  objected  to,  and  admitted.  The  Judge  charged  the  jury  that  a 
receipt  was  not  conclusive  evidence,  but  might  be  explained  by  parol 
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The  Court  held  that  a  receipt  is  an  exception  to  the  general  rnle, 
that  a  writing  cannot  be  explained  or  contradicted  by  pai'ol, 
citing  Ensign  v.  Webster  (1  Johns.  Cases,  145),  and  that  the  parol 
evidence  was  admissible.  The  Court  say:  "  The  parol  evidence 
was,  then,  admissible  in  this  case,  to  show  that  the  receipt  of  the 
24th  of  September,  1803,  though  purporting  to  be  in  full  for  two 
quarters'  rent,  was  founded  partly  on  a  note  given  by  one  Coffin 
to  the  Plaintiff,  by  the  procurement  of  the  Defendant ;  and  that 
Coffin  became  insolvent  before  the  note  fell  due,  by  which  means 
tl>e  note  was  not  paid.  The  taking  of  the  note  was  no  extin- 
guishment of  the  debt  due  for  the  rent.  It  is  a  rule  well  settled, 
and  repeatedly  recognized  in  this  Court,  that  taking  a  note  either 
of  a  debtor  or  of  a  third  person  for  a  pre-existing  debt  is  no  pay- 
ment, unless  it  be  expressly  agreed  to  take  the  note  as  payment, 
and  to  run  the  risk  of  its  being  paid."  The  Court  in  its  opinion 
refers  to  the  case  of  Murray  v.  Gouverneur  and  Kemble,  decided 
in  the  Court  of  Errgrs,  in  1800,  where  it  was  held  that  receipts 
were  explainable,  and  that  a  bill  was  not  a  discharge  of  a  precedent 
debt,  unless  by  express  agreement ;  and  that  a  receipt  of  a  bill  as 
cash  was  not  sufficient  evidence  that  the  bill  was  taken  aa  an  ab- 
solute payment.  This  case  is  cited  with  approval  in  Egleston  v, 
Knickerbacker  (6  Barb.  458) ;  and  in  that  case  it  was  decided 
that  the  paper  writing  sought  to  be  explained  b}^  parol  evidence 
was  the  agreement  between  the  parties,  and  not  a  receipt,  and  the 
head-note  is :  "  Parol  evidence  is  inadmissible  to  contradict  or  ex- 
plain a  written  agreement."  This  case  was  relied  upon  as  the 
basis  of  the  decision  of  Coon  v.  Knap  (4  Seld.  402).  There  it  was 
held  that  parol  evidence  was  not  admissible  to  explain  a  re- 
lease, and  that  the  paper  offered  in  that  case  was  not  a  simple  re- 
ceipt, which  it  was  conceded  could  be  explained  or  varied  by  parol 
evidence.  The  paper  writing  in  that  case  was  in  effect  a  release 
of  the  Defendant  from  all  liability  occasioned  by  that  transaction. 
In  Filkins  v.  Whyland  (24  K.  T.  338),  this  Court  had  occasion  to 
consider  the  question  whether  a  writing  in  this  form — "  F.  bought 
of  W.  one  horse,  $150 ;  received  payment,  W."— given  upon  the 
purchase  of  and  payment  for  the  horse,  was  a  mere  receipt,  and 
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held  that  the  same  was  a  mere  receipt,  and  not  a  contract  or  bill 
of  sale,  so  as  to  exclude  pai*ol  evidence  of  a  warranty  of  soundness 
of  the  liorse  by  the  vendor.  Judge  Wright,  in  his  opinion  in  this 
case,  says :  "  The  paper  in  this  case  is  to  be  construed  as  a  simple 
receipt,  delivered  and  accepted  as  evidence  of  payment,  and  not 
the  contract  by  which  the  title  to  the  horse  was  transferred.  The 
paper  cannot  be  read  as  a  present  agreement  of  sale.  It  contains 
no  stipulations  to  sell  or  to  buy,  nor  declares  any  present  under- 
taking by  either  party.  The  vendor  acknowledges  payment,  but 
he  does  not  profess,  by  the  writing,  to  sell.  The  vendee  does  not 
execute,  but  accepts  it.  It  recites  the  fact  of  a  past  sale.  It  ad- 
mits that  a  sale  has  been  had,  but  does  not  effect  one.  A  mer- 
chant's bill  of  items  of  goods  sold,  made  up  and  receipted  in  the 
same  form,  has  never  been  regarded  as  the  written  contract  of 
sale."  These  observations  are  pertinent  to  the  case  at  bar,  and 
conclusively  show  that  the  four  paper  wi'itings  relied  upon  by 
the  Defendant  to  sustain  the  defence  set  up  in  his  answer,  were 
neither  releases,  contracts  of  sale,  nor  agreements,  but  simply 
receipts  which,  upon  most  abundant  authority,  could  be  explained 
by  parol  evidence.  And  the  Court  properly  overruled  the  objection 
to  the  admission  of  such  evidence.  The  exception  to  the  charge 
of  the  Judge  that  such  receipts  might  be  explained  by  parol  testi- 
mony is  equally  untenable.  The  General  Term  of  the  Supreme 
Court  was  incoiTect  in  holding  that  there  was  error  in  those  par- 
ticulars, and  reversing  the  judgment,  and  ordering  a  new  trial. 
This  would  make  it  unnecessary  to  examine  the  exception  taken 
to  the  Judge's  charge  in  reference  to  the  alleged  fraud  of  the  De- 
fendant, in  transferring  the  notes  of  Mann,  Kendrick  &  Co., 
knowing  that  the  same  were  not  good,  and  would  not  be  paid. 
The  order  granting  a  new  trial  should  be  reversed,  and  tlie  judg- 
ment on  the  verdict  should  be  affirmed,  with  costs. 

All  concur,  except  Grover  and  Pabkbb,  JJ. 

Judgment  accordingly. 

JOEL  TIFFANY, 
State  Keporter. 
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JAMES  T.  HOWE,  Eespondent,  v,  THE  BUFFALO,  NEW 
YORK  &  ERIE  RAILROAD  CO.,  Appellant. 

Expulsion  of  Passenger  from  Cai^ — Principal  and  Agent — Obligation  to  Indem- 
nify— Former  Judgment  as  Evidence — Note  of  Surety  in  Satiifaction. 

When  the  conductor,  by  obeying  the  instructions  of  the  railroad  company, 
to  enforce  the  rules  and  regulations  of  the  company,  has  been  held  liable,  upon 
the  ground  that  the  company  had  no  authority  to  make  and  enforce  such  rule, 
he  may  recover  of  the  company  the  damage  he  may  have  sustained  in  conse- 
quence of  such  obedience. 

Appeal  from  the  Supreme  Court.  The  action  was  to  obtain 
indemnity  from  the  Defendant  for  damages  to  which  the  Plaintiff 
was  subjected,  as  a  conductor  of  the  company,  by  obeying  its 
order  in  expelling  a  passenger  from  its  cars  for  non-payment  of 
his  fare. 

The  cause  was  tried  at  the  Steuben  Circuit,  before/ Mr.  Justice 
Johnson,  without  a  jury,  who  rendered  judgment  in  favor  of  the 
Plaintiff  for  $356.68. 

The  facts  were  these :  The  Plaintiff  was  a  conductor  on  the 
Defendant's  road  in  January,  1858,  and  he  was  charged  with  the 
duty  of  collecting  and  receiving  fare  from  the  passengers.  He 
was  instructed  by  the  company  not  to  receive  or  accept  in  pay- 
ment of  fare  any  ticket  purporting  to  be  issued  by  another  cor- 
poration— ^the  New  York  &  Erie  Railroad  Co. — and  endorsed, 
"  Good  for  six  days  only,  from  date,"  after  the  time  so  limited ; 
and  he  was  required  to  exact  payment  of  fare  from  any  passengers 
presenting  such  tickets.  He  understood  and  believed  that  the 
Defendant  had  the  right  to  give  this  order,  and  that  he  was  bound 
to  obey  it.  On  the  27th  of  that  month  a  Mr.  Ilotchkin  presented 
to  the  Plaintiff  a  ticket  of  that  description,  more  than  six  days 
from  its  date,  as  evidence  of  the  payment  of  his  fare.  The  Plain- 
tiff refused  to  accept  it,  demanded  the  fare,  and  upon  the  refusal 
of  Hotchkin  to  pay  it,  stopped  the  train  and  put  him  off,  believ- 
ing he  had  the  right  to  do  so — using  no  more  force  than  was  ne- 
cessary. 
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Hotchkin  subsequently  brought  an  action  in  the  Supreme  Court 
for  the  injury  and  detention  occasioned  by  this  act  of  the  conduc- 
tor. The  Defendant  was  immediately  notified  of  the  suit,  and 
employed  and  paid  the  attorney,  and  counsel  who  defended  it. 
Hotchkin  recovered  judgment  for  $312.68,  which  was  docketed 
on  tlie  20th  of  May,  1859.  Execution  was  issued  against  the  body 
of  the  Plamtiff,  under  which  he  was  arrested  and  imprisoned. 
The  judgment  was  assigned  by  Hotchkin  to  Daniel  Ramsay,  to 
whom  the  Plaintiff  gave  his  note  for  the  amount,  with  interest, 
which  was  accepted  in  full  payment  and  satisfaction  by  Mr.  Ram- 
say. The  Plaintiff  was  thereupon  discharged  from  imprison- 
ment. 

Upon  these  facts  the  Judge  held  that  the  Defendant  was  liable 
to  the  Plaintiff  for  the  amount.  The  judgment  was  affirmed  on 
appeal,  the  opinion  of  the  Court  being  delivered  by  Mr.  Justice 
Welles.     The  case  is  reported  in  38  Barb.  125. 

A.  P.  Laning  for  Appellant. 
David  Ruvuey  for  Respondent. 

Porter,  J. — The  Plaintiff  acted  in  good  faith,  and  in  obedience 
to  the  Defendant's  instructions.  He  supposed  the  company  to  pos- 
sess the  authority  it  assumed,  and  he  found  himself  involved  in  a 
serious  liability  by  fidelity  in  the  discharge  of  a  duty  imposed  by 
his  principal,  where  he  was  wholly  free  from  intentional  wrong. 
Under  these  circumstances  the  company  very  properly  assumed 
the  burden  of  defending  his  act.  Whether  the  judgment  recov- 
ered against  him  was  right  or  wrong,  is  a  question  that  does  not 
arise  on  the  present  appeal.  If  it  was  right,  the  Defendant  should 
have  paid  it  without  exposing  him  to  imprisonment  for  an  act 
done  in  good  faith  in  the  interest  and  by  the  order  of  the  company. 
If  it  was  wrong,  the  error  should  have  been  corrected  by  a  review 
of  the  judgment.  The  Appellant  chose  to  abandon  the  defence, 
and  permit  him  to  be  the  sufferer.  The  Court  below  was  right 
in  holding  that  the  Plaintiff  was  entitled  to  redress.  There  is  an 
implied  obligation  on  the  part  of  the  principal  to  indemnify  an 
innocent  agent  for  obeying  his  order,  where  the  act  would  have 
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been  lawful  in  respect  to  both,  if  the  principal  really  had  the  au- 
thority which  he  claimed  (Adamson  v.  Jarvis,  4  Bingham,  66 ; 
Coventry  v.  Barton,  17  Johns.  142;  Powell  v.  Trustees  of  New- 
btirgh,  19  id.  284,  289;  Story  on  Agency,  §§  339,  340). 

The  record  of  the  judgment  recovered  by  Hotchkin  was  pro- 
perly admitted  in  evidence  (Kip  v.  Brigham,  6  Johns.  158 ;  Bias- 
dale  V,  Babcock,  1  id.  517).  There  was  no  error  in  permit- 
ting proof  of  the  fact  that  PlaintiflF  used  no  more  force  than  was 
necessary  in  removing  Hotchkin  from  the  cai\  It  appeared,  pre- 
sumptively, from  the  record,  that  the  judgment  was  rendered  on 
the  ground  that  the  removal  itself  was  unlawful,  and  not  on 
the  ground  of  excessive  force  in  the  exercise  of  a  legal  right ;  but 
it  could  not  prejudice  the  Defendant  to  exclude  the  possible  con- 
clusion that  the  latter  was  the  ground  of  recovery  (Dunckel  v. 
Wiles,  1  Keman,  420 ;  Gai*dner  v.  Buckbee,  3  Cowen,  120). 

There  is  no  force  in  the  object^ion  that  the  assignee  of  the  judg- 
ment accepted  the  note  of  the  Plaintiff  in  lieu  of  actual  payment. 
In  respect  to  the  right  of  the  latter's  indemnity,  he  stood  to  the 
Defendant  in  the  relation  of  a  surety ;  and  it  is  well  settled  that 
in  such  a  case,  the  acceptance  by  the  creditor  of  the  note  of  the 
surety  in  satisfaction  of  the  demand  is  equivalent  to  actual  pay- 
ment (Chace  V.  Hinman,  8  Wend.  456 ;  New  York  State  Bank  v. 
Fletcher,  5  id.  85 ;  Barclay  v.  Gooch,  2  Espinasse's  R.  571 ;  Clark 
t?.  Pinney,  6  Cowen,  297 ;  Wetherby  v.  Mann,  11  Johns.  518). 

Other  points  were  urged  in  behalf  of  the  Appellant,  but  we 
think  them  plainly  untenable. 

The  judgment  should  be  aflirmed. 

All  the  Judges  concurring,  except  Bookes,  J.,  who  took  no  part 
in  the  decision. 

Judgment  aflSrmed. 

JOEL  TIFFANY, 
State  Eeporter. 
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WILLIAM  MILTON  v.  HUDSON  RIYER  STEAMBOAT 

COMPANY. 

Breach  of  Contract — Contributory  Negligence — Mecuure  of  Damages, 

Where  a  steamboat  company  contracted  to  tow  a  canal-boat  loaded  with 
staves,  &c.,  to  New  York,  and  to  give  the  boat  a  particular  position  in  the  tow, 
but  instead  gave  it  a  different  and  more  dangerous  position,  in  consequence  of 
which  a  portion  of  the  cargo  was  lost,  but  which  loss  would  not  have  hap- 
pened had  the  captain  and  crew  of  the  canal-boat  not  been  guilty  of  negli- 
gence and  unskilfulness  in  the  management  of  the  same,  the  Court  held  that 
notwithstanding  the  breach  of  contract  on  the  part  of  the  steamboat  company, 
the  owner  of  the  cargo,  &c.,  could  not  recover,  because  of  the  negligent  and 
unskilful  conduct  of  his  servants  and  agents  in  the  management  of  the  canal- 
boat. 

This  action  was  brought  by  the  Plaintiff  to  recover  damages 
for  the  loss  of  a  portion  of  the  cargo  of  the  canal-boat  Caloric, 
which  was  washed  overboard  and  lost  on  the  voyage  from  Albany 
to  New  York. 

The  referee  found  "  that  in  the  month  of  October,  1860,  the 
Plaintiff  chartered  and  hired  the  canal-boat  Caloric,  for  the  pur- 
pose of  transferring  a  cargo  of  staves  and  headings  from  Onondaga 
county  to  New  York,  paying  the  captain  a  price  per  day  for  his 
own  and  his  crew's  services;  that  the  boat  was  several  years  old; 
was  open,  without  combings  on  her  sides  to  protect  her  from  tlie 
running  waves,  and  was  not  strong ;  that  the  Defendants  did  con- 
tract to  tow  the  boat  from  Albany  to  New  York,  and  that  she 
should  be  placed  between  two  other  boats ;  that  in  locating  the 
boat  in  the  tow,  the  Defendants  did  not  place  her  between  two 
otlier  boats,  but  placed  her  on  the  outside  of  a  tier  of  five  boats, 
being  on  the  right  or  westerly  side  going  down  the  river ;  that  an 
easterly  wind  was  prevailing,  and  by  the  waves  and  storms  a  por- 
tion of  the  cargo  was  washed  away  and  lost,  and  that  certain 
amounts  were  expended  in  preserving  other  portions  of  the  cargo." 

The  referee  further  finds  "  that  the  crew  of  the  Caloric  did  not 
exercise  proper  care  over  the  boat  in  the  position  in  which  it  was 
placed."    He  further  finds  "  that  if  the  Caloric  had  been  placed 
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and  fastened  between  two  deck  boats  in  the  tier  in  which  she  was 
towed,  notwithstanding  the  want  of  care  in  trimming  the  boat, 
and  notwithstanding  the  want  of  skill  or  otherwise  on  the  part  of 
her  crew,  the  loss  of  property  would  not  have  occurred,  and  the 
Plaintiff  would  not  have  sustained  the  injury  complained  of." 

The  referee  reported  in  favor  of  the  Plaintiff,  and  the  judgment 
upon  his  report  was  aflSrmed  by  the  General  Term  of  the  Fifth 
District. 

The  Defendants  now  appeal  to  this  Court. 

George  P.  Comstock  for  Appellant. 
Daniel  Pratt  for  Kespondents. 

Hunt,  J. — The  Defendants  contracted  to  tow  the  Plaintiff's 
boat,  with  her  cargo,  from  Albany  to  New  York,  and  to  use  care 
and  diligence  in  the  performance  of  this  undertaking.  The  former 
portion  of  this  agreement  was  express.  The  latter  was  implied. 
The  Defendants  made  a  further  express  agreement  that  the  boat 
should  be  placed  in  a  particular  position  in  the  fleet  of  boats  of 
which  she  formed  a  part. 

The  boat  was  towed  to  her  destination,  but  was  placed  in  a  dif- 
ferent position  from  that  agreed  to  be  assigned  to  her. 

Her  cargo  was  lost  and  damaged  by  the  waves  and  storms  upon 
the  river  while  in  this  transit. 

This  injury  would  not  have  occurred  had  the  boat  been  placed 
in  the  position  agreed  upon. 

Here  is  an  agreement  duly  made,  a  breach,  and  an  injury  result- 
ing from  such  breach.  Stopping  here,  the  Plaintiff's  cause  of  ac- 
tion is  perfect. 

The  Defendants  now  answer  to  the  claim  thus  made  upon 
them,  that  it  is  true  the  contract  was  made  as  alleged,  and  the 
loss  occurred  as  stated,  and  that  it  would  not  have  occurred  had 
the  boat  been  located  as  agreed  upon ;  but  they  say  further,  that 
no  loss  would  have  occurred  to  the  boat  or  her  cargo,  even  as  she 
was  placed,  if  proper  care  had  been  exercised  by  those  in  charge 
of  her.  The  question  is  thus  presented  whether  the  Defendants' 
failure  to  perform  the  contract  as  agreed  on  their  part  relieved 
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the  Plaintiff  from  the  necessity  of  care  and  attention  on  his  part. 
The  referee's  finding  of  facts  is  conclusive  upon  us,  and  is  to  Ixj 
justly  and  fairly  construed. 

I  construe  it  to  mean  that  the  Caloric  was  not  perfectly  trim- 
med by  those  in  charge  of  her  ;  that  there  was  a  want  of  skill  and 
a  want  of  care  in  her  mai^agement  which  caused  the  loss  in 
question. 

The  referee  does  not  say  this  in  precise  words,  but  his  language 
is  fairly  and  justly  open  to  this  interpretation  and  to  none  other. 

"  1  find  that  the  crew  of  the  Caloric  did  not  exercise  proper 
care  over  the  boat  in  the  position  in  whitjh  it  was  placed.  I  fur- 
ther find  that  if  the  Caloric  had  been^placed  and  fastened  between 
two  deck  boats,  in  the  tier  of  boats  in  which  she  was  placed,  not- 
withstanding the  want  of  care  in  trimming  the  boat,  and  notwith- 
standing tlie  want  of  skill  or  otherwise  on  the  part  of  her  crew, 
the  loss  of  property  would  not  have  occurred,"  &c. 

Want  of  care  in  trimming  the  boat,  and  want  of  skill  in  her 
management,  are  here  clearly  stated;  and  the  implication  is 
strong  that  they  caused  the  loss,  as  the  referee  says  that  notwith- 
standing this,  the  loss  would  not  have  occurred  if  she  had  l)een 
placed  between  two  other  boats. 

While  the  general  rule  is  too  familiar  for  discussion,  that  a  party 
cannot  recover  for  the  loss  of  his  property,  or  from  injury  to  his 
person,  when  his  own  negligence  has  to  any  extent  contributed  to 
the  result,  it  is  insisted  that  the  principle  does  not  apply  to  a  case 
like  the  present. 

(Mackay  v.  New  York  Central  E.  E.  Co,,  35  N.  T.  75 ;  Ernst 
V.  Hudson  E.  E.  E.,  id.  9 ;  Deyo  v,  N.  Y.  Central  E.  E.  Co.,  U 
N.  Y.  9  ;  Brown  v.  Same,  id.  404 ;  Tonawanda  E.  E.  Co.  v.  Hun- 
ger, 4  N.  Y.  349 ;  S.  C.  5  Denio,  255 ;  Eailroad  Co.  v.  A^pell,  23 
Penn.E.  147.) 

It  is  said  that  the  Plaintiff  may  have  known  his  crew  to  have 
been  careless  or  ignorant,  and  may  have  intended  to  guard  him- 
self in  this  respect  by  securmg  an  inside  position  for  his  boat. 

Had  the  present  been  an  action  upon  a  policy  of  insurance,  this 
argument  would  have  been  quite  satisfactory.     In  such  a  case, 
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negligence  of  servants  or  agents  is  one  of  the  perik  insured 
against,  and  this  is  well  understood  by  both  parties  to  the  eon- 
tract.  The  Defendants  did  not  undertake  such  a  risk  in  the  con- 
tract in  question;  but  they  had  a  right^as  in  all  similar  contracts, 
to  look  for  reasonable  care  and  attention  on  the  part  of  the  Plain- 
tiff in  the  management  of  his  property. 

The  Plaintiff  could  only  have  obtained  the  benefit  of  such  an 
argument  by  an  express  agreement  with  the  Defendants  that  they 
would  be  liable  for  damages,  notwithstanding  the  occurrence  of 
any  negligence  on  the  part  of  the  Plaintiff  and  his  agents  during 
the  voyage.  Doubtless  if  was  competent  to  the  Defendants  to 
make  such  a  bargain,  but  tUfy  do  not  appear  to  have  done  so  in 
the  present  instance.  They  were  not  insured  against  the  waves  and 
storms.  They  are  not  common  carriers  (3  Hill,  9 ;  7  id.  533 ;  2 
Coms.  204;  4  Seld.  375), 

We  are  to  look,  then,  at  the  actual  cause  of  the  loss,  to  deter- 
mine the  liability  and  its  extent. 

Wilson  V.  The  Newport  Dock  Company  (1  Law  Eeports,  Court 
of  Exchequer,  177,  191)  is  strongly  in  point. 

In  that  case  it  appeared  that  the  Defendants  were  the  proprie- 
tors of  a  dock  on  the  river  Usk,  connecting  nearly  with  the  ocean, 
which  was  used  for  the  reception  of  ships  inside  the  dock  for  the 
purpose  of  repair.  On  a  day  and  a  time  named  they  agreed  with 
the  Plaintiff  to  receive  and  repair  his  ship.  The  ship  was  towed 
down  to  the  dock  at  the  time  appointed,  but  owing  to  a  breaking 
of  the  gate-chains  of  the  dock  the  Defendants  could  not  receive 
her. 

A  discussion  arose  between  the  pilot  and  the  captain  as  to  what 
should  be  done  with  the  vessel ;  whether  she  should  be  taken  up 
the  river  to  where  she  came  from,  or  to  a  place  called  West  Point, 
or  into  deep  water,  or  remain  where  she  was.  Eventually  the 
anchor  was  cast,  and  the  ship  remained  where  she  was,  outside  of 
the  dock.  In  a  few  hours  she  grounded  on  a  sand  bank,  and  broke 
her  back.  The  action  was  to  recover  for  the  damages  occasioned 
by  the  injury.  The  jury  found  aflBrmatively  that  neither  the 
captain  nor  the  pilot  was  guilty  of  negligence,  but  were  unable  to 
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agree  upon  an  answer  to  the  question,  what  ought  to  have  been 
done  with  the  ship.  On  that  finding  a  verdict  was  directed  to 
be  entered  for  the  Plaintiff.  On  appeal  to  the  Court  of  Exche- 
quer, it  was  held  that  the  finding  of  the  jury  was  not  sufficient  to 
enable  the  Court  to  draw  any  conclusion  s&  to  whether  the  loss 
was  occasioned  under  circumstances  rendering  the  Defendants 
liable  for  the  damage  to  the  ship,  as  a  consequence  of  their  breach 
of  contract,  and  a  new  trial  was  ordered.  Notwithstanding  the 
admitted  breach  of  a  precise  contract,  and  notwithstanding  the 
affirmative  finding  that  neither  the  captain  nor  the  pilot  was  in 
fault.  Pollock,  C.  B.,  says :  "  If  there  was  any  place  of  safety  to 
which  the  vessel  might  have  been  taken,  and  could  have  been 
taken,  we  think  the  Plaintiff  is  not  entitled  to  recover.  The 
jury  could  not  agree  on  an  answer  to  this  question.  K  they  had 
found  this  question  in  the  affirmative,  we  think  the  Plaintiff  was 
clearly  not  entitled  to  recover,  and  we  presume  the  Judge  would 
have  directed  a  verdict  for  the  Defendants."  If  it  had  been  con- 
ceded, as  in  the  case  before  us,  that  the  captain  had  been  negli- 
gent or  in  fault,  it  is  manifest  that  a  verdict  would  have  been 
ordered  for  the  Defendant 

The  question  is  essentially  one  of  damages.  The  Defendants 
were  guilty  of  a  breach  of  their  contract,  and  therefore  liable  at 
least  to  nominal  damages.  When  a  claim  to  further  damages  is 
preferred,  the  question  at  once  arises,  did  the  damage  claimed  flow 
directly  from  a  breach  of  the  contract,  or  was  it  a  remote  result ; 
or  was  it  caused  or  aggravated  by  the  conduct  of  the  Plaintiff}  If 
within  the  latter  suggestion,  although  it  may  have  been  prox- 
imate, the  Plaintiff  cannot  recover.  The  question  of  proximate 
or  remote  damages  was  learnedly  discussed  in  the  case  of  Wilson 
V,  The  Newport  Dock  Co.  (sup.),  and  in  Hadley  v.  Baxendale 
(9  Exch.  K.  341) ;  and  in  Boyd  v.  Fitt  (14  Irish  Com.  Law  Eep. 
43),  and  has  been  examined  in  this  Court  in  Griffin  v.  Colver  (16 
N.  Y.  K.  494) ;  and  in  Hamilton  v.  McPherson  (28  N.  Y.  R.  72). 

The  rule  is  established  by  these  cases  that  the  damages  to  be 
recovered  are  those  that  flow  naturally  and  directly  from  the 
breach  of  the  contract;  that  they  do  not  embrace  speculative 
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profits,  nor  damages  which  could  have  been  avoided  by  the  rea- 
sonable exertions  of  the  party  injured;  and  that  if  such  damages 
are  enhanced  by  his  negligence  or  wilfulness,  the  increased  loss 
justly  falls  on  him. 

This  principle  is  applicable  to  the  present  case.  The  Defend- 
ants are  liable  to  pay  all  damages  which  the  Plaintiff  has  sustain- 
ed by  a  failure  to  locate  his  boat  between  two  other  boats ;  but 
the  damages  must  have  been  the  immediate  result  of  such  failui'e 
to  locate,  and  not  have  been  caused  or  aggravated  by  the  Plain- 
tiff's own  negligence.  It  appears  expressly,  however,  that  if  his 
servants  and  agents  had  made  reasonable  exertions  to  protect  his 
property,  the  loss  in  question  would  not  have  occurred.  He  can- 
not, therefore,  call  upon  the  Defend^ts  to  respond. 

It  is  urged  by  the  Plaintiff's  coimsel  that  this  principle  of  con- 
tributory negligence  does  not  apply  in  cases  of  contract,  but  only 
to  cases  where  the  action  is  founded  on  tort.  Many  of  the  cases 
above  recited  were  upon  contract.  The  case  of  Hamilton  v, 
McPherson  (sup.),  was  that  of  a  contract  to  transport  oats  from 
Perth,  in  Canada,  to  Oswego,  within  a  given  time.  In  conse- 
quence of  failure  to  transport  them  within  the  appointed  time,  the 
oats  became  heated  and  mouldy.  Here  was  a  case  of  contract, 
and  where  the  damages  resulted  directly  from  the  breach ;  and 
leaving  the  transaction  as  I  have  thus  far  stated  it,  the  Plaintiff 
was  entitled  to  recover  the  damages  to  the  oats. 

"When,  however,  it  further  appeared  that,  notwithstanding  the 
breach  as  to  time,  tlie  oats  would  not  have  been  injured  if  they 
had  been  handled  End  stirred,  it  was  held  that  the  damage  result- 
ed as  well  from  a  failure  to  bestow  the  required  care  upon  them 
as  from  the  delay  in  transportation,  and  that  the  Plaintiff  could 
not  recover.  In  many  of  the  raih'oad  cases  abeady  cited,  and  tlie 
others  with  which  our  reports  abound,  the  action  is  based  upon  an 
express  contract  safely  to  carry  the  Plaintiff  or  his  property,  and 
an  alleged  breach  of  this  contract ;  and  it  is  in  such  cases  that  the 
principle  of  contributory  negligence  is  laid  down. 

The  case  of  Davis  v.  Garrett  (6  Bingh.  E.  716),  cited  by  the 

Plaintiff,  is  an  authority  on  the  point  of  the  neai'ness  of  the 
17 
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damages  caused  by  the  Defendant's  breach  of  contract.  In  that 
case  the  Plaintiff  put  on  board  the  Defendant's  barge,  lime,  to  be 
transported  fi'om  the  Medway  to  London.  The  master  unneces- 
sarily deviated  from  the  usual  course,  and  during  the  deviation  a 
tempest  wet  the  lime,  and  the  barge  taking  fire  thereby,  the 
whole  was  lost. 

It  was  objected  that  the  damage  was  not  sufficiently  proximate, 
inasmuch  as  the  loss  might  have  occurred  by  the  same  tempest  if 
the  barge  had  proceeded  in  her  direct  course.  The  Court  held 
against  the  objection,  and  that  the  Defendant  could  not  set  up 
against  his  own  wrongful  act  the  bare  possibility  of  a  loss,  if  his 
wrongful  act  had  not  been  committed.  The  question  is  not  pre- 
sented of  how  the  matter  would  stand  upon  such  a  claim  for 
damages,  if  the  Plaintiff's  own  wrongful  or  negligent  act  had  con- 
tributed to  the  result. 

The  case  of  Parmalee  v.  Wilks  (22  Barb.  539),  affirmed  in  this 
Court,  presents  a  similar  principle. 

The  Defendant  there  contracted  to  transfer  a  raft  of  logs  from 
Port  Maitland,  in  Canada,  to  Black  Bock,  near  Buffalo,  and  to 
start  at  a  given  hour  in  the  morning.  He  did  not  start  till  seve- 
ral hours  after  the  time  agreed  upon,  and  by  the  occurrence  of  a 
stonn  the  raft  was  broken  up  and  all  the  logs  scattered  over  the 
lake.  The  jury  found  that  the  accident  would  not  have  occurred 
if  the  Defendant  had  commenced  the  voyage  at  the  time  agreed 
upon.  The  Court  held  that  the  Plaintiff  had  the  right  to  make 
the  time  of  departure  an  essential  part  of  his  contract,  that  he  had 
done  so  in  the  case  under  consideration ;  and  it  was  found  that 
the  loss  occurred  in  consequence  of  the  Defendant's  failure  to  com- 
ply with  his  contract  in  that  respect,  and  that  he  must  respond  in 
damages. 

Like  the  case  last  cited,  it  was  a  question  of  proximateness  or 
remoteness  of  damage  simply. 

These  cases  are  authorities  to  show,  if  no  question  of  his  own 
negligence  or  that  of  his  servants  had  intervened,  that  the  loss  of 
the  headings  and  the  staves  from  the  Caloric  was  sufficiently  prox- 
imate, and  that  it  did  not  lie  in  the  Defendants'  mouth  to  say  that 
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perhaps  the  same  loss  would  have  occurred  if  the  boat  had  been 
placed  where  the  Defendants  had  agreed  to  place  her. 

I  think  the  principle  of  contributory  negligence  is  applicable 
here,  and  that  the  Plaintiff  cannot  recover  from  this  finding  of 
facts. 

The  judgment  upon  the  report  of  the  referee,  and  the  judgment 
of  the  General  Term,  should  be  reversed,  and  judgment  ordered 
for  the  Defendants,  with  costs. 

Grover,  J.— The  findings  of  the  referee  must  be  assumed  as 
the  facts  of  the  case.  Such  findings  cannot  be  reviewed  in  this 
Court  upon  the  weight  of  evidence. 

It  must  therefore  be  assumed  that  the  Defendant  agreed  with 
the  Plaintiff  to  tow  his  boat  fi'om  Albany  to  New  York,  placed 
between  two  deck  boats  in  the  tow ;  that  instead  of  so  placing  the 
boat,  he  put  it  upon  the  outside  of  the  tow,  on  the  west  side ;  that 
the  boat  was  somewhat  careened  when  placed  in  the  tow,  and  on 
its  passage  careened  still  more,  so  as  to  take  in  water  over  the  side, 
causing  the  boat  to  sink  to  such  an  extent  that  a  portion  of  the 
cargo,  consisting  of  staves  and  headings,  washed  off  from  the  boat 
and  was  lost.  That  if  the  boat  had  been  placed  in  the  tow  as 
agreed,  such  loss  would  not  have  happened,  notwithstanding  the 
negligence  of  the  crew  of  the  Plaintiff's  boat.  That  there  was  a 
master  and  crew  on  board  the  Plaintiff's  boat  during  the  passage ; 
that  they  did  not  exercise  proper  care  of  the  boat  in  the  situation 
in  which  she  was  in  fact  placed. 

The  particulars  showing  want  of  care  are  not  expressly  found, 
but  are  perfectly  obvious  from  the  finding.  Fii*st,  in  not  prevent- 
ing the  careening  of  the  boat,  by  shifting  a  portion  of  the  cargo 
upon  the  boat  to  the  opposite  side.  Second,  in  not  giving  notice 
of  the  situation  of  the  boat  to  the  steamer  having  it  in  tow.  The 
referee  does  not  expressly  find  that  the  loss  would  not  have  hap- 
pened in  the  situation  in  which  the  boat  was  placed  had  proper 
care  been  exercised  by  the  captain  and  crew,  but  that  such  was 
his  conclusion  appeal's  from  his  findings  of  fact,  taken  in  connec- 
tion with  the  legal  conclusion  found,  that  a  want  of  skill  or  care 
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on  the  part  of  the  crew,  which  would  not  have  resulted  in  a  lees 
to  the  Plaintiff  if  the  Defendant  had  towed  his  boat  in  the  man- 
ner agreed,  does  not  exempt  the  Defendants  from  the  obligations 
of  the  contract. 

This  legal  conclusion,  and  the  finding  of  want  of  care  in  the 
master  of  tlie  boat  and  crew,  are  wholly  superfluous  upon  any 
other  hypothesis. 

The  question  comes  to  this — ^whether  the  Defendant,  having 
agreed  to  tow  the  Plaintiff's  boat  in  a  particular  position,  where  loss 
would  not  have  occurred,  and  in  violation  of  his  agreement  places 
the  boat  in  a  different  position,  where  a  loss  does  occur,  but  which 
would  not  but  for  the  negligence  of  the  master  and  crew  in 
charge  of  the  boat,  is  liable  for  such  loss  ? 

The  Defendant  was  not  a  common  carrier,  or  liable  as  such 
(Wells  V.  Steam  Nav.  Co.,  2  Coms.  204). 

He  is  liable  for  a  breach  of  his  contract,  but  only  for  such 
damages  as  the  opposite  party,  by  reasonable  care  and  diligence, 
could  not  guard  against  (Miller  v.  Mariner's  Church,  7  Greenleaf, 
51).  Indeed  the  principle  may  be  regarded  as  elementary,  and 
founded  not  only  in  reasons  of  public  policy,  but  conunon 
honesty. 

It  follows  that  the  Defendant  is  not  liable  for  the  damages  re- 
covered in  this  action. 

Cases  upon  contracts  of  insurance  have  no  analogy  to  the  pre- 
sent case. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial 
ordered. 

All  concur. 

Reversed. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  PEOPLE  EX  rel.  WM.  B.  STEPHENS,  Supervisor  of 
THE  Town  of  Fremont,  Eespondent,  v.  PETER  HALSEY, 
Treasurer  of  Steuben  County,  Appellant. 

Board  of  Assessors —  County  Treasurer — Judicial  and  Ministerial  Officers — As- 
sessment Rolls — Mandamus — Relator. 

The  duty  of  assessors  in  determining  the  amount  to  be  entered  upon  the  tax 
roll  is  fi  judicial  one.  The  duty  of  the  County  Treasurer  to  issue  his  warrant 
for  the  collection  of  such  tax  is  ministerial. 

The  determination  of  the  assessors  is  conclusive  until  set  aside  by  a  proceed- 
ing legally  instituted  for  such  purpose,  and  it  is  not  within  the  authority  of  the 
County  Treasurer  to  disregard  such  determination  and  refuse  to  issue  the 
proper  warrant  for  the  collection  of  the  tax. 

The  writ  of  mandamus  may  in  a  proper  case  issue  against  the  County 
Treasurer,  requiring  him  to  issue  his  warrant,  Ac,  on  the  relation  6f  a  private 
citizen  who  has  an  interest  in  having  such  tax  collected. 

This  is  an  appeal  from  an  order  entered  at  the  General  Term 
of  the  Supreme  Court,  in  the  Seventh  District,  on  the  28th  of 
May,  1867,  affirming  an  order  of  the  Special  Term,  directing  a 
mandamus  to  issue  to  compel  the  Treasurer  of  Steuben  county  to 
issue  his  warrant  for  the  collection  of  a  certain  tax. 

A  certain  B.  F.  Young,  agent  in  the  county  of  Steuben  for 
William,  Earl  of  Craven,  Alexander  Oswald,  and  Edmund  B. 
Estcourt,  non-residents  of  the  State,  made  out  and  delivered  to 
the  Defendant,  as  County  Treasurer,  a  sworn  statement  of  the 
debts  due  to  them,  in  twenty-five  difierent  towns  in  Steuben 
county,  as  required  by  section  2  of  the  laws  of  1851  (p.  722). 
This  statement  purported  to  be  ^*  the  true  account  of  all  debts 
owing  "  to  said  Craven,  Oswald  and  Estcourt,  "  which  are  liable  to 
taxation  under  said  act." 

In  that  statement  the  amount  of  debts  due  from  persons  in  the 
town  of  Fremont  was  stated  at  $6,505. 

This  statement  was  delivered  by  the  Treasurer  to  the  assessors 
of  the  said  town,  and  they,  within  the  time  in  which  they  were 
required  by  law  to  complete  their  assessment-roll  for  the  year 
1865,  entered  on  said  roll  the  names  of  the  said  non-residents,  and 
the  sum  of  $50,000  as  being  the  aggregate  amount  due  them  in  the 
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town  of  Fremont.  In  regard  to  this  valuation  of  the  indebtedness, 
the  affidavit  of  Daniel  Brownell,  one  of  the  assessors  of  the  town 
of  Fremont,  states  that  the  amount  so  entered  on  said  roll  was 
the  amount  of  debts  owing  to  these  non-residents,  according  to 
the  best  information  which  the  assessors  could  obtain  ;  that  such 
information  was  derjved  partly  from  the  personal  inquiries  of  the 
deponent,  and  that  the  assessors,  in  making  said  assessment,  design- 
ed to  enter  on  the  roll  such  an  aggregate  amount  (although  some- 
what less  than  the  actual  amount),  as  would  be  a  fair  valuation, 
compared  with  the  assessment  of  other  personal  and  real  proper- 
ty liable  to  assessment  in  said  town. 

The  tax  upon  this  assessment  of  $50,000,  amounting  to  the  sum 
of  $2,126.98,  not  having  been  paid,  the  County  Treasurer  de- 
clined to  issue  his  warrant  for  its  collection,  upon  tlie  ground,  as 
stated  by  him  in  his  affidavit,  that  "  it  appeared  that  said  tax  was 
levied  on  an  assessment  of  $50,000,  instead  of  upon  $6,505,  which 
was  the  amount  returned  by  the  agent  to  deponent,  and  by  depo- 
nent to  said  assessors." 

An  application  was  accordingly  made  to  the  Supreme  Court,  by 
William  B.  Stephens,  the  Supervisor  of  the  town  of  Fremont,  that 
a  writ  of  mandamus  issue  directed  to  Peter  Halsey,  the  said 
Treasurer,  commanding  him  to  issue  his  warrant  to  the  SheriflF  of 
Steuben  county,  or  any  county  of  this  State  where  any  debtor  of 
such  non-residents  resides,  commanding  him  to  make  of  the  goods 
and  chattels  and  real  estate  of  such  non-residents  the  amount  of 
such  taxes  required  by  law. 

This  application  was  granted  by  the  Special  Term,  by  an  order 
entered  July  28th,  1866,  which  order  was  affirmed  by  the  General 
Term,  from  which  decision  the  appeal  is  taken  to  this  Court. 

Hakes  &  Stevens  for  Respondent. 

George  S,  Jones  for  Appellant. 

FuLLEETON,  J. — The  statement  furnished  by  the  agent  Young, 
in  compliance  with  the  "  act  to  subject  certain  debts  owing  to 
non-residents  to  taxation  "  (Laws  of  1851,  chap.  371,  p.  721),  was 
not  conclusive  on  the  assessor,  and  it  was  their  right,  and,  if  they 
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Buspected  its  accuracy,  their  duty,  to  go  beyond  it,  and  ascertain 
by  means  of  other  agencies  the  amount  of  the  debts  subject  to 
taxation,  under  the  provisions  of  the  law  referred  to. 

By  that  act  the  agent  was  required  to  return  "  all  debts  owing 
by  inhabitants  to  persons  not  residing  within  the  United  States." 

Instead  of  this,  however,  the  statement  furnished  purported  to 
be  "  a  true  account  of  all  debts  owing,  which  are  IvMe  to  taxation 
under  said  act."  This  was  a  palpable  evasion  of  the  statute.  It 
was  not  for  the  agent  to  constitute  himself  the  judge  of  what  debts 
were  liable  to  taxation,  and,  in  so  doing,  he  made  it  necessary  for 
the  assessors  to  seek  elsewhere  for  the  information  he  had  with- 
held. Whether  the  amount  which  they  taxed  was  in  excess  of 
the  amount  actually  due,  is  a  question  not  before  the  Court. 

In  determining  that  amount,  the  assessors  acted  judicially  (Yan- 
Eensselaer  r.  Witbeck,  7  Barb.  133 ;  same  v.  Cottrell,  ib.  129 ; 
Bloom  V.  Burdick,  1  Hill,  130) ;  and  their  assessment  was  conclu- 
sive, until  set  aside  by  a  proceeding  instituted  for  that  purpose. 
At  all  events  it  was  not  in  the  power  of  the  County  Treasurer  to 
question  its  accuracy  or  legality,  when  called  upon  to  issue  his 
warrant  for  its  collection.  His  duty  was  purely  ministerial  in  its 
character,  and  could  not  be  mistaken. 

His  disregard  of  the  judicial  determination  of  a  body  consti- 
tuted for  that  purpose,  and  his  attempt  to  substitute  for  it  his  own 
unauthorized  judgment,  are  highly  reprehensible,  and  should  not 
pass  without  rebuke.  Such  conduct  is  subversive  of  good  order, 
and  detrimental  to  the  public  interests.  The  writ  of  manda- 
mus may,  in  a  proper  case,  and  in  the  absence  of  an  adequate  re- 
medy by  action^  issue  on  the  relation  of  a  private  individual,  to 
redress  a  wrong  personal  to  himself,  or  on  the  relation  of  one  who, 
in  common  with  all  other  citizens,  is  interested  in  having  some 
act  done,  of  a  general  public  nature,  devolving  as  a  duty  upon  a 
public  officer  or  body  who  refuse  to  perform  it. 

The  collection  of  a  tax  legally  assessed,  in  which  all  the  inhabi- 
tants of  any  political  division  of  the  State  have  a  common  inte- 
rest, is  an  instance  of  this  character,  and  such  collection  may  be 
enforced  by  any  one  of  such  citizens.     It  follows,  therefore,  that 
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Stephens,  being  a  citizen  and  tax-payer  of  the  county  of  Steuben, 
was  properly  made  a  debtor  in  this  case.  This  rule  was  adopted 
in  the  case  of  the  People  v.  Collins  (19  Wend.  56)— a  well-consid- 
ered case— and  has  since  been  frequently  followed. 

(The  People  v.  Boai-d  of  Supervisors,  18  How.  Pr.  K.  463; 
same  v.  Tracy,  1  id.  186 ;  same  v.  Supervisors  of  Niagara  County, 
4Hill,  20  ;  same  v.  Supervisors  of  Chenango  County,  8  K^.  Y.  317.) 

Prior  to  the  case  of  The  People  v.  Collins  (supra),  there  was  no 
settled  practice  in  thi&  State  on  this  subject;  and  the  rule  there 
adopted,  though  differing  from  that  which  prevails  in  many  of  the 
other  States,  seems  to  be  a  reasonable  one,  and  in  many  instances  ac- 
tually necessary  to  obtain  speedy  redress  for  wrongs  affecting  the 
public  interests. 

It  might  with  propriety  be  said  in  this  case  that  the  county,  as 
the  trustee  of  the  people,  and  as  such  trustee  entitled  to  the  mon- 
ey in  question,  was  the  sufferer ;  and  that,  inasmuch  as  by  sta- 
tute, ''  all  acts  and  proceedings  by  or  against  a  county,  in  its  cor- 
porate, capacity,  shall  be  in  the  name  of  the  Board  of  Supervisors 
of  such  county  "  (1 E.  S.  846,  §  3),  that,  therefore,  that  body  should 
have  been  the  Relator  in  a  proceeding  by  mandamus  to  compel 
the  collection  of  the  taxes  assessed  for  its  benefit.  That  the  coim- 
ty,  through  its  Supervisors,  might  have  properly  acted  in  that  ca- 
pacity, is  not  denied ;  yet,  to  adopt  the  rule  that  no  citizen  could 
so  act,  would  be  imposing  an  unnecessary  burden  on  the  county, 
and  involve  unnecessary  delay  in  redressing  its  wrongs.  To  con- 
vene so  large  a  body  as  a  Board  of  Supervisors,  for  extraordinary 
pm^oses,  would  be  attended  with  great  inconvenience  to  indivi- 
dual officers,  and  entail  a  large  expense  npon  the  people.  Inas- 
much as  the  people  themselves  are  the  Plaintiffs  in  a  proceeding 
by  mandamus,  it  is  not  of  vital  importance  who  the  Helator  should 
be,  so  long  as  he  does  not  officially  intermeddle  in  a  matter  with 
which  he  has  no  concern. 

The  office  which  a  Relator  performs  is  merely  the  instituting  a 
proceeding  in  the  name  of  the  people,  and  for  the  general  benefit. 
The  rule,  therefore,  as  it  is  sometimes  stated,  that  a  Relator,  in  a 
writ  of  mandamus,  must  show  an  individual  right  to  the  thing 
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asked  for,  must  be  taken  to  apply  to  cases  where  an  individual  inter- 
est is  alone  involved,  and  not  to  cases  where  the  intei-est  is  com- 
mon to  the  whole  community.  This  is  the  rule  adopted  in  many 
of  the  States  (Hamilton '17.  The  State,  3  Ind.  452;  S.  C.  10  id.  8 ;  State 
V.  County  Judge,  7  Iowa,  186  ;  State  v,  Bailey,  ib.  390 ;  Conirs.  of 
Pike  County  v.  State,  11  111.  202).  The  rule  is  different  in  other 
States  (Heffner  v.  The  Conmionwealth,  28  Penn.  State  Kep.  108 ; 
The  People  v.  the  Regents  of  the  University,  4  Mich.  98 ;  The 
People  V.  The  Inspectora  of  State  Prisons,,  ib.  187 ;  Arberry  v. 
Beavers,^  6  Texas,  457 ;  Sanger  v.  Commissioners  of  Kennebec, 
25  Maine,  291).  But  the  practice  which  has  so  long  prevailed 
here,  though  never,  so  far  as  I  can  discover,  passed  upon  directly 
by  the  Court  of  last  resort,  where  the  objection  was  raised,  seems 
to  be  a  reasonable  and  convenient  one,  and  ought  now  to  be  con- 
sidered as  settled. 

This  in  no  way  conflicts  with  the  decision  of  this  Court  in  the 
case  of  Doolittle  v.  The  Supervisors  of  Broome  County  (18  N.  Y. 
155),  where  it  was  held  that  an  action  could  not  be  maintained  by 
a  person  having  no  interest  otlier  than  that  which  was  common  to 
all  the  freeholders  of  a  town,  to  have  the  act  of  a  Board  of  Super- 
visors, in  erecting  a  new  town,  declared  void. 

That  case  was  properly  so  decided.  The  difference  between  a 
case  where  an  individual  acts  as  Relator,  or  representative  of  the 
people,  to  redress  a  public  wrong  by  mandamus,  and  one  where 
it  is  sought  to  accomplish  the  same  result  by  an  individual,  in  an 
action  brought  in  his  own  name,  is  strikingly  apparent. 

The  order  should  be  aflSrmed,  with  costs. 

The  Court  were  unanimous  in  approving  the  order,  but  they 
did  not  pass  upon  the  question  whether  the  statement  furnished 
by  the  agent  to  the  assessors  was  conclusive  as  to  the  amount  to 
be  taxed. 

All  concur. 

AflSrmed. 

JOEL  TIFFANY, 
State  Reporter. 
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CHAKLES    PITT    and    WILLIAM    PITT,   Appellants,    v. 
ERASTUS  DAVISON,  Impleaded,  &c.,  Eespondent. 

Specific  Performance — Judgment — Contempt — Order  to  show  cause — Service. 

In  an  action  to  compel  a  specific  performance  of  an  agreement,  when  an  order 
has  been  made  requiring  the  party,  at  a  certain  time  and  place,  to  make  out 
the  necessary  conveyance,  &c.,  and  the  party  has  failed  to  comply  with  such 
order,  a  further  order  to  such  party,  to  appear  and  show  cause  why  he  should 
not  be  proceeded  against  as  for  a  contempt,  is  a  proceeding  in  such  action ;  and 
service  of  such  order  is  well  made  upon  the  attorney  of  such  party  in  such 
actions. 

There  is  a  distinction  between  proceedings  against  a  party  for  a  criminal 
contempt,  and  proceedings  as  for  a  contempt  for  the  purpose  of  enforcing  any 
civil  right  or  remedy. 

Parkee,  J. — This  is  an  appeal  from  an  order  of  the  General 
Term  of  the  Supreme  Court,  reversing  an  order  of  the  Special 
Term,  which  denied  Defendant's  motion  to  set  aside  a  previous 
Special  Term  order  adjudging  the  Defendant  guilty  of  a  contempt 
of  Court,  and  committing  him  therefor. 

The  action  was  for  the  specific  performance  of  a  contract,  by 
which  Joseph  Davison  agreed  to  convey  certain  premises  to  tlie 
Plaintiffs.  Judgment  was  rendered  adjudging  the  Plaintiffs  en- 
titled to  a  specific  performance  of  the  contract,  and  directing  this 
Defendant  (to  whom  Joseph  Davison  had  fraudulently,  as  against 
the  Plaintiffs,  conveyed  the  premises)  to  convey  them  to  the 
Plaintiffii  free  from  any  incumbrance  which  he  had  put  upon  them. 

A  certified  copy  of  the  judgment  was  served  upon  the  Defend- 
ant personally,  and  he  was  required  to  appear  before  the  referee 
named  in  the  judgment,  at  a  specified  time  and  place,  and  make 
the  conveyance  under  his  direction. 

The  Defendant  did  not  appear  before  the  referee,  but,  at  the 
time  and  place  specified,  his  counsel  appeared  and  offfered  to  read 
an  affidavit  of  the  Defendant  in  excuse  of  his  non-compliance  with 
that  part  of  the  judgment  which  required  him  to  convey,  showing 
that,  subsequently  to  the  contract  of  sale  to  the  Plaintiflfs,  but 
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prior  to  the  commencement  of  this  suit,  he  mortgaged  the  prem- 
ises for  $5000,  which  mortgage,  prior  to  the  said  judgment,  was 
foreclosed,  and  the  premises  sold  ;  for  which  reason  the  Defendant 
was  unable  to  convey  the  premises  to  the  Plaintiffs.  The  referee 
refused  to  receive  the  affidavit  as  an  excuse,  and  demanded  a  com- 
pliance with  the  judgment,  which  was  refused.  He  then  made 
his  report  to  the  Court,  showing  the  non-compliance  of  the  De- 
fendant with  the  requirements  of  the  judgment,  and  the  reasons 
therefor,  set  forth  in  said  affidavit.  Afterwards  the  Plaintiffs  ob- 
tained from  a  Justice  of  the  Court,  at  Chambers,  an  order  requir- 
ing the  Defendant  to  show  caxtse^  at  a  Special  Term,  "  why  an  at- 
tachment should  not  be  issued  against  him,  and  he  be  punished" 
for  his  alleged  contempt  and  misconduct  in  not  having  conveyed, 
&c.  This  order  was  founded  upon  the  judgment  entered  in  the 
action,  the  summons  and  underwriting  of  the  referee  requiring 
the  Defendant  to  appear  before  him  and  convey,  the  affidavit  of 
service  thereof,  with  a  certified  copy  of  the  judgment,  and  the 
report  of  the  referee ;  and  it  contained  a  direction  that  it  be  served 
on  the  Defendant's  attorney.  It  was  so  served,  but  no  service  was 
made  on  the  Defendant  personally.  At  the  Special  Term  at 
which  the  order  was  returnable,  upon  reading  the  judgment  roll 
in  the  action,  together  with  the  said  papers  on  which  the  order  to 
show  cause  was  granted,  and  the  order  to  show  cause,  with  the 
admission  of  service  of  the  same  upon  the  Defendant's  attorney, 
and  after  hearing  counsel  for  the  respective  parties,  the  Court  ad- 
judged the  Defendant  guilty  of  a  contempt  of  Court,  in  wilfully 
neglecting  and  refusing  to  comply  with  the  terms  and  provisions 
of  the  judgment,  and  ordered  that  he  be  committed  to  the  com- 
mon jail  of  the  city  and  county  of  New  York,  and  there  be  close- 
ly confined  and  kept  until  he  should  comply  with  the  require- 
ments of  the  judgment.  The  Defendant  was  subsequently  arrest- 
ed upon  a  precept  issued  pursuant  to  the  order,  and  committed  to 
jail. 

He  then  made  a  motion  to  set  aside  the  order  under  which  h© 
was  committed,  and  to  be  discharged  from  imprisonment ;  which 
motion  was  founded  upon  the  papers  on  which  that  order  was 
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based,  together  with  affidavits  showing  that  he  had  no  present 
knowledge  of  the  order  to  show  cause  above  mentioned,  until 
after  the  granting  of  the  order  directing  his  imprisonment.  In 
opposition  to  the  motion,  affidavits  were  read  on  the  part  of  the 
Plaintiffs,  showing  that,  after  the  referee  had  reported,  and  some 
nine  months  before  the  granting  of  the  said  order  to  show  cause, 
a  similar  order  to  show  cause  had  been  made  without  any  direc- 
tion as  to  its  service,  and  that  after  diligent  search  the  Plain  tife 
were  unable  to  make  personal  service  thereof;  also  controverting 
the  fact  stated  in  Defendant's  affidavit,  of  his  want  of  knowledge 
of  the  last  order  to  show  cause. 

This  motion  was  denied  at  the  Special  Term.  The  General 
Term,  on  appeal,  reversed  the  order  denying  the  motion,  and  dis- 
charged the  Defendant  from  imprisonment.  It  is  from  the  order 
of  the  Greneral  Term,  thus  made,  that  this  appeal  is  taken. 

Was  there  any  such  irregularity  or  defect  in  the  granting  of  the 
order  under  which  the  Defendant  was  arrested  and  imprisoned,  as 
to  require  that  it  be  set  aside? 

By  the  Ist  section  of  title  13,  chap.  8,  part  3  of  the  Revised 
Statutes,  entitled,  "  Of  proceedings,  as  for  contempts,  to  enforce 
civil  remedies,  and  to  protect  the  rights  of  partioi  in  civil  actions" 
(2  Rev.  Stat.  534,  Ist  ed.),  provision  is  made  that  every  Court  of 
Record  shall  have  power  to  punish,  by  fine  and  imprisonment,  or 
either,  parties  to  suits,  and  other&  for  any  disobedience  to  any  Jaw- 
fvl  order^  decree,  or  process  of  such  Court,  whereby  the  rights  or 
remedies  of  a  party  in  a  cause  or  matter  depending  in  such  Court 
may  be  defeated,  impaired,  impeded  or  prejudiced.  And  by  sec- 
tion 285  of  the  Code,  it  is  provided  that  when  a  judgment  requires 
the  performance  of  any  other  act  than  the  payment  of  money,  "  a 
certified  copy  of  the  judgment  may  be  served  upon  the  party 
against  whom  it  is  given,  or  the  person  or  officer  who  is  required 
thereby,  or  by  law,  to  obey  the  same,  and  his  obedience  thereto 
enforced.  If  he  refuse  he  may  be  punished  by  the  Court,  as  for  a 
contempt."  It  is  plain,  then,  that  the  Defendant,  upon  refusing 
to  obey  the  judgment,  was  guilty  of  misconduct  which  made  him 
liable  to  be  proceeded  against  as  for  contempt. 
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Two  methods  of  proceeding  against  a  party  for  such  misconduct 
are  provided  for  by  section  5  of  the  statute  in  relation  to  con- 
tempts, above  referred  to,  which  are  as  follows :      * 

"  The  Court  shall  either  grant  an  order  on  the  accused  party, 
to  show  cause  at  some  reasonable  time  to  be  therein  specified,  why 
he  should  not  be  punished  for  the  alleged  misconduct,  or  shall 
issue  an  attachment  to  arrest  such  party,  and  to  bring  him  before 
such  Court,  to  answer  for  such  misconduct." 

If  the  proceeding  by  attachment  is  adopted,  the  party  accused 
is  to  be  arrested  and  brought  personally  before  the  Court,  unless 
he  gives  a  bond,  with  sureties,  to  appear  on  the  return  of  the  at- 
tachment, and  abide  the  order  and  judgment  of  the  Court  there- 
upon (§  12) ;  and  when  he  is  brought  into  Court  upon  the  attach- 
ment, the  Court  must  cause  interrogatories  to  be  filed,  specifying 
the  facts  and  circumstances  alleged  against  him,  and  requiring  his 
answer  thereto  (§  19).  Under  this  mode  of  proceeding,  no  grder 
for  punishment  for  the  misconduct  by  fine  or  imprisonment  can 
be  made,  unless  the  party  accused  shall  have  been  brought  per- 
sonally into  Court,  upon  the  attachment,  or  shall  have  voluntarily 
appeared  therein ;  but  in  default  of  his  being  so  brought  in,  or  so 
appearing,  the  Court  either  awainis  another  attachment,  or  orders 
the  bond  taken  on  his  arrest  to  be  prosecuted. 

If  the  other  mode  of  proceeding  is  adopted,  there  is  no  specific 
direction  in  the  statute  in  regard  to  the  manner  in  which  the  order 
to  show  cause  shall  be  served,  or  as  to  the  course  of  proceeding 
after  service,  except  that  section  3  provides  that  when  the  miscon- 
duct is  not  conamitted  in  the  inunediate  view  or  presence  of  the 
Court,  the  Court  shall  be  satisfied  by  due  proof  by  affidavit  of  the 
facts  charged,  "  and  shall  cause  a  copy  of  such  affidavits  to  be 
served  on  the  pa/rty  aoaused,  a  reasonable  time  to  enable  him  to 
make  his  defence." 

The  mode  of  proceeding  adopted  in  the  case  at  bar,  was  by  the 
order  to  show  cause,  and  the  question  is,  whether  personal  service 
upon  the  Defendant,  of  the  order  to  show  cause,  with  the  affida- 
vits upon  which  it  was  granted,  was  necessary. 

The  learned  Judge  who  gave  the  opinion  of  the  General  Term 
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in  the  Court  below,  held  that  pereonal  service  in  such  cases 
is  indispensable,  basing  his  opinion  on  the  well  settled  principle 
of  the  common  law,  that  no  person  shall  be  condemned  un- 
heard. 

If  we  keep  in  mind  the  distinction  between  proceedings  to  pun- 
ish criminal  contempts,  and  proceedings  as  for  contempts  to  en- 
force civil  remedies,  we  shall  see  the  reason  why  pei*sonal  noti- 
fication of  the  accusation  is,  under  the  principle  invoked  bv  the 
learned  Judge,  indispensable  in  the  one  case,  while  it  may  not  be 
in  the  other.  Where  the  proceeding  is  to  enforce  a  civil  remedy, 
the  party  in  default  has  already  had  the  opportunity  of  contesting 
his  liability  to  perform  what  the  proceeding  seeks  to  compel  him 
to  perform,  and  such  proceeding  is,  in  eflfect,  but  an  execution  of 
the  judgment  or  order  against  him.  There  is  in  the  nature  of  the 
proceeding,  as  carried  out  in  this  case,  no  more  reason  for  denoun- 
cing it  as  an  infraction  of  the  principle  that  no  person  shall  be 
condemned  unheard,  than  in  every  other  case  where  an  execution 
may  issue  upon  a  judgment  against  the  person  of  the  Defendant. 
Judgment  in  an  action  for  tort,  for  example,  is  obtained  against  a  De- 
fendant, whereby  he  is  condemned  to  pay  the  Plaintiff  a  specific 
sum  of  money.  In  order  to  compel  him  to  pay  the  money  he  is 
liable  to  arrest  and  imprisonment,  and  this  without  any  opportu- 
nity to  show  cause  against  it.  It  is  the  consequence  of  his  non- 
payment of  the  money,  which,  after  personal  notice  and  the  op- 
portunity to  contest  the  claim,  he  has  been  adjudged  to  pay.  He, 
therefore,  is  not  condemned  unheard.  The  execution  against  his 
person  is  in  pureuance  of  the  judgment  which  has  been  rendered 
against  him  by  the  Court,  after  personal  notice  of  the  claim,  and 
full  opportunity  to  be  heard  against  it. 

In  reference  to  the  right  to  be  heard,  the  Defendant,  in  the  case 
at  bar,  occupies  a  shnilar  position.  His  obligation  specifically  to 
perform  the  contract  in  question  in  the  action,  has  been  establish- 
ed by  the  judgment,  in  regard  to  which  he  has  been  heard; 
and  this  proceeding  is  merely  to  enforce  his  fulfilment  of  that  ob- 
ligation. He  can  no  more  impugn  the  proceeding  upon  the 
ground  of  its  contravention  of  the  great  principle  alluded  to,  than 
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if  he  were  Defendant  in  an  execution  against  Lis  pei^son  in  an  ac- 
tion for  toil;. 

As  has  already  been  observed,  the  statute  under  which  this  pro- 
ceeding was  instituted,  does  not  specify  in  what  way  the  order  to 
show  cause,  with  the  affidavits  on  which  it  was  founded,  shall  be 
served  upon  the  party  accused.  When  the  proceeding  is  insti- 
tuted by  one  party  to  an  action  against  another,  to  enforce  the 
performance  of  an  order  or  decree,  it  is  to  be  deemed,  I  think, 
a  proceeding  in  the  action,  and  all  the  papers  are  entitled  in  the 
action  (Stafford  v.  Brown,  4  Paige,  360 ;  Brown  v.  Andrews,  1 
Barb.  S.  C.  Rep.  227).  Hence  it  was,  doubtless,  that  the  Chan- 
cellor, in  Albany  City  Bank  v.  Schermerhom  (9  Paige,  372),  said : 
"  Where  the  party  proceeds  by  an  order  to  show  cause,  copies  of 
the  order,  and  of  the  affidavits  and  other  papers  on  which  it  is 
founded,  must  be  served  on  the  accused,  or  his  solicitor,"  &c.  In 
Watson  V.  Fitzsimraons  (5  Duer,  629),  the  Plaintiff  obtained  an 
order  to  show  cause  why  the  Defendant  should  not  be  punished 
for  his  misconduct  in  refusing  to  deliver  his  property  to  a  re- 
ceiver. Upon  the  return  of  the  order,  the  Defendant  appeared 
and  denied  the  alleged  contempt,  and  the  Court  made  a  further 
order,  referring  it  to  a  referee  to  take  testimony  and  report  whe- 
ther the  Defendant  was  guilty  of  a  contempt.  The  referee  re- 
ported the  Defendant  guilty,  and  upon  his  report,  and  all  the 
prior  proceedings,  the  Plaintiff  moved  the  Court  for  an  order  ad- 
judging the  Defendant  guilty  of  the  contempt.  On  the  part  of 
the  Defendant  it  was  insisted  that  the  Court  had  no  power  to 
make  the  order  of  reference.  The  Cornet,  however,  said  :  "  This 
proceeding  is  one  had  in  the  action  in  which  the  judgment  was 
recovered,  and  §  271,  sub.  3  [of  the  Code],  authorizes  a  reference 
in  such  a  case."  And  after  adverting  to  the  two  modes  of  proce- 
dure, by  order  to  show  cause,  and  by  attachment,  the  Court  fur- 
ther said :  "  The  statute  is  silent,  when  the  mode  first  named  is 
adopted,  as  to  the  course  to  be  thereafter  pursued,  whether  the 
Defendant  appears  or  fails  to  appear.  It  may,  therefore,  be  such 
as  conforms  to  the  general  practice  of  the  Court,  upon  any  order 
to  show  cause  why  relief  should  not  be  granted."     The  proceed- 


Digitized  by  VjOOQ IC 


272  PITT  V.  DAVISON.  [Sept., 

Opinion  by  Pabkkb,  J. 

ing  was  held  regular,  and  the  decision  was  affirmed  by  tlie  Gen- 
eral Term,  and,  as  appears  by  a  statement  in  10  Bosw.  K.  697,  was 
subsequently  affirmed  in  this  Court. 

In  the  case  at  bar  it  is  correct,  I  think,  to  say  that  the  proceed- 
ing was  one  taken  in  the  action.  The  judgment  remained  unex- 
ecuted, and  the  Court  was  proceeding  in  the  mode  prescribed  by 
the  statute,  to  execute  its  judgment  The  order  to  show  cause 
provided  for  by  the  statute,  in  the  absence  of  any  statutory  provi- 
sion to  the  contrary,  was,  then,  governed  by  the  practice  of  the 
Court  in  regard  to  orders  to  show  cause,  both  in  respect  to  its  ser- 
vice and  the  further  proceedings  upon  it  That  according  to  such 
practice,  an  order  to  show  cause  may  be  served  upon  the  attorney 
of  the  party,  will  not  be  denied.  Indeed,  that  is  the  mode  of  ser- 
vice of  all  papers  in  the  action,  prescribed  by  the  Code,  except  the 
simimons,  or  other  process,  or  any  paper  to  bring  a  party  into 
contempt  (Code,  §§  417,  418).  The  papers  in  this  case,  which 
brought  the  party  into  contempt,  were  the  certified  copy  of  the 
judgment  and  the  summons,  and  the  underwriting  of  the  referee, 
requiring  the  Defendant  to  appear  before  him  and  make  the  con- 
veyance. These  were  personally  served,  and  the  Defendant,  by 
his  refusal  to  comply  with  them,  was  brought  into  contempt 

The  learned  Judge  who  gave  the  opinion  in  the  Court  below 
has  referred,  in  support  of  his  position— that  personal  service  of  the 
order  is  indispensable  to  the  provision  of  the  statute  on  the  subject 
of  criminal  contempt— to  2  R.  S.  278,  §  12  (1st  ed.),  requiring  person- 
al service,  as  follows  :  "  Contempts  committed  in  the  immediate 
view  and  presence  of  the  Court  may  be  punished  summarily ;  in 
other  cases,  the  party  charged  shall  he  notified  of  the  accudattony 
and  have  a  reasonable  time  to  make  his  defence."  But  the  suc- 
ceeding 14th  section  is  as  follows :  "  Nothing  contained  in  the 
preceding  sections  shall  be  construed  to  extend  to  any  proceed- 
ing against  parties  or  officers,  as  for  a  contempt,  for  the  purpose 
of  enforcing  any  civil  right  or  remedy." 

The  order  to  show  cause  is,  in  effect,  but  a  notice  of  motion,  and 
according  to  the  practice  of  the  Court  may  ordinarily  be  served 
on  the  attorney  of  the  adverse  party.    Although  in  this  case  the 
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judgment  was  entered  in  May,  1856,  and  the  order  to  show  canse 
was  made  and  served  on  the  Defendant's  attorney  on  the  9th  of 
December,  1857,  yet,  inasmueli  as  it  appears  that  the  Defendant 
had  avoided  the  service  of  a  prior  order  to  show  cause,  and  that 
after  service  of  the  second  order,  by  the  direction  of  the  Court, 
upon  the  attorney,  and  before  the  granting  of  the  order  on  which 
the  Defendant  was  arrested  and  imprisoned,  he  consulted  his  said 
attorney,  and  has  not  denied  that  the  attorney  was  authorized* to 
appear  for  him,  and  oppose  the  granting  of  the  order  for  his  arrest 
and  imprisonment,  and  as  he  did  appear,  it  must  be  clear  that  the 
attorney  is  to  be  regarded  as  the  Defendant's  attorney,  when  the 
service  was  made,  and  that  the  service  of  the  order  to  show  cause 
was  in  all  respects  sufficient  (Drury  v.  Russell,  27  How.  P.  E.  130). 

Another  ground  stated  in  the  opinion  of  the  Court  below  for 
the  reversal  of  the  order  of  the  Special  Term  was,  that  in  the  order 
to  show  cause  the  Defendant  was  required  to  show  cause  "  why  an 
attachment  should  not  be  issued  against  him,  and  he  be  punished 
for  his  alleged  contempt  and  misconduct  in  not  having  conveyed," 
&c.,  while  the  statute  does  not  authorize  an  order  to  show  cause 
why  an  attachment  should  not  issue,  but  only  "  why  he  should  not 
be  punished  for  the  alleged  misconduct."  If  the  order  required 
of  the  Defendant  more  than  the  statute  allowed,  that  would  not 
make  it  void,  as  to  the  requirements  which  the  statute  does  allow  ; 
and  the  suggestion  that  it  might  have  misled  the  Defendant  to 
suppose  that  only  an  attachment  would  be  applied  for,  and  that 
he  would  have  an  opportunity,  when  brought  into  Court  upon  the 
attachment,  to  answer  the  accusation  made  against  him  upon  in- 
terrogatories, is  one  which,  I  think,  is  insufficient  to  justify  a  re- 
versal of  the  order  of  the  Special  Term,  since  there  is  no  pretence 
by  the  Defendant  that  he  was  so  misled. 

As  another  ground  for  its  order  of  reversal,  the  General  Term 
is  inclined  to  the  opinion  that,  even  in  this  case,  it  was  necessary 
to  file  interrogatories,  and  that  the  order  of  commitment  was  not 
warranted  until  the  Defendant  had  been  given  the  opportunity, 
upon  interrogatories,  to  purge  his  contempt.  The  statutes  cited, 
and  what  has  already  been  said  in  regard  to  them,  show,  I  think, 
18 
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that  when  the  proceeding  is  by  an  order  to  show  cause,  no  inter- 
rogatories are  necessary.  And  such  was  the  opinion  of  this  Court 
in  Brush  v.  Lee  (decided  June  Term,  1867). 

A  further  ground  for  the  decision  of  the  General  Term,  put 
forth  in  the  opinion,  is,  that  inasmuch  as  the  Defendant  was 
never  personally  before  the  Court  in  this  matter,  the  Court  had 
no  jurisdiction  of  his  person,  and,  therefore,  the  order  for  his 
arrest  and  imprisonment  was  unauthorized  and  void. 

If  the  proceeding  is  to  be  regarded  as  one  in  the  action,  as  1 
have  endeavored  to  show  it  is,  then  clearly  this  ground  is  not  well 
taken.  The  Court  having  obtained  jurisdiction  of  the  person 
of  the  Defendant,  in  the  action,  retains  that  jurisdiction  for  all 
purposes  of  enforcing  the  judgment,  until  its  requirements  are 
fully  performed  and  executed. 

It  is  obvious,  also,  that  the  excuse  for  non-performance  of  the 
requirements  of  the  judgment,  could  not  be  regarded  by  the  Court 
as  an  excuse,  for  that  would  be  permitting  the  party  to  set  up  as 
such  excuse  what  he  should  have  set  up  against  the  rendering  of 
the  judgment.  After  judgment  has  passed  against  him,  no  mat- 
ter which  would  have  constituted  a  defence  to  the  judgment,  and, 
if  in  due  time  and  manner  brought  before  the  Court,  prevented  it, 
can  be  allowed  as  a  reason  why  it  should  not  be  enforced. 

I  am  of  the  opinion  that  the  order  of  the  General  Term,  re- 
versing the  order  of  the  Special  Term,  is  erroneous,  and  should  be 
reversed. 

Reversed. 

PoBTEB  and  BocKES,  JJ.,  dissenting. 

JOEL  TIFFANY, 

State  Reporter. 
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MALINDA   J.    McCLUEE,    Respondent,   v.    BOARD    OF 
SUPERVISORS  OF  NLA.GARA  COUNTY,  Appellanto. 

Practice — Adjustment   of    Costs — Non-appealahle     Order — Judgments    against 
Municipal  Corporations — Statute  in  relation  to  Costs, 

An  appeal  does  not  lie  to  this  court  from  an  order  of  the  Supreme  Court  ad- 
judicating costs. 

The  law  of  1859  (ch.  262,  §  2),  providing  that  no  costs,  fees,  disbursements,  or 
allowance  sliall  be  recovered  or  inserted  in  any  judgment  against  municipal  cor- 
porations, unless  the  claim  upon  which  such  judgment  is  founded  shall  have 
been  presented  for  payment  to  the  chief  fiscal  officer  of  such  corporation  before 
the  commencement  of  an  action  thereon,  does  not  apply  to  a  cause  of  action 
arising  ex  delicto. 

G.  J).  Lamont  for  Appellants. 
P.  Z.  Ely  for  Respondent. 

Daties,  Ch.  J. — ^In  the  Supreme  Court  the  Plaintiff  recovered 
judgment  against  the  Defendants,  and  the  costs  were  adjusted  by 
the  clerk  at  the  sum  of  $206.77. 

The  Defendants  appealed  therefrom  to  the  Special  Term,  where 
such  allowance  and  adjustment  were  affirmed,  and  that  order  was 
affirmed  at  the  General  Term.  From  this  order  the  Defendants 
appeal  to  this  Court. 

The  Defendants  claim  that  the  Plaintiff  is  not  entitled  to  costs, 
by  reason  of  the  provisions  of  the  second  section  of  chapter  262 
of  the  Laws  of  1859.  That  section  declares,  that  "  no  costs,  fees, 
disbursements,  or  allowance  shall  be  recovered  or  inserted  in  any 
judgment  against  municipal  corporations,  unless  the  claim  upon 
which  such  judgment  is  founded,  shall  have  been  presented  for 
payment  to  the  chief  fiscal  officer  of  such  corporation,  before  the 
commencement  of  an  action  thereon." 

The  suit  is  brought  for  damages  sustained  by  the  Plaintiff  for 
the  destruction  of  her  property  by  a  mob  or  riot,  and  to  enforce 
the  liability  of  the  county  therefor,  under  the  428th  chapter  of 
the  Laws  of  1855. 

The  claim  upon  which  the  action  was  founded  was  not  present- 
ed for  payment  to  the  County  Treasurer  of  Niagara  county,  nor 
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to  any  officer  of  the  county,  nor  to  the  Board  of  Supervisors  of 
said  county,  before  the  commencement  of  the  action  thereon. 

The  order  is  clearly  not  appealable  to  this  Court.  It  is  not  a 
final  order  affecting  a  substantial  right  in  an  action  after  the  judg- 
ment. It  is  part  of  the  judgment  itself;  and  if  appealable  at 
all,  is  reviewable  by  this  Court  only  upon  an  appeal  from  the 
judgment. 

It  is  not  an  order  which  in  effect  determines  the  action  and 
prevents  a  judgment.  The  case  of  Clarke  v.  The  City  of  Ko- 
chester  (34  N.  Y.  365)  is  quite  decisive  of  this  view,  and  the  ap- 
peal should  therefore  be  dismissed,  with  costs.  I  think  that  upon 
the  merits  the  order  should  be  affirmed.  The  provision  in  the 
act  of  1859  was  clearly  intended  to  protect  municipal  corpora- 
tions from  the  payment  of  costs  for  demands  which  in  their 
nature  were  capable  of  audit,  and  which  the  authorities  were 
authorized  to  pay  on  presentation  and  adjustment. 

The  intent  of  the  statute  is  plain.  It  could  never  have  con- 
templated that  claims  sounding  in  damages,  the  amount  of  which 
could  only  be  ascertained  by  an  investigation  and  the  examina- 
tion of  witnesses,  should  have  been  presented  for  payment,  before 
suit  brought. 

Two  questions  would  always  immediately  arise :  1,  The  corpo- 
rate liability ;  and  2,  The  amount  of  damages.  A  claim  of  the 
character  like  that  in  controversy  in  this  action  is  not  within  the 
meaning  and  intent  of  the  second  section  of  the  act  of  1859.  Such 
were  the  views  of  this  Court  in  the  case  of  Howell  v.  The  City  of 
Buffalo  (15  N.  Y.  512).  The  charter  of  that  city  contained  a 
similar  provision  to  that  found  in  the  second  section  of  the  act  of 
1859.  The  Plaintiff  sued  the  corporation  of  Buffalo  for  taking 
and  conveying  away  and  converting  to  its  own  use  certain  bank 
notes,  of  the  value  of  $355,  the  property  of  the  Plaintiff. 

The  provision  in  the  charter  was :  "  It  shall  be  a  sufficient  bar. 
and  answer  to  any  action  or  proceeding  in  any  Court,  for  the  col- 
lection of  any  demand  or  claim,  that  it  has  never  been  presented 
to  the  council  for  audit  or  allowance.''  It  appeared  that  the  de- 
mand or  claim  of  the  Plaintiff  had  never  been  presented  to  the 
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council  for  audit  and  allowance,  and  the  corporation  claimed  that 
consequently  the  Plaintiff  was  not  entitled  to  recover. 

The  Court  held  that  claims  ai'ising  ex  delicto  were  not  required, 
by  this  section  of  the  charter,  to  be  submitted  for  examination  and 
audit  to  the  Common  Council  before  action  brought. 

We  are  cited  to  a  decision  of  the  General  Term  of  the  Second 
District  (36  Barb.  226),  holding  a  contrary  doctrine.  That  Court 
was  of  the  opinion  that  the  provisions  of  the  2d  section  of  the  act 
of  1859  were  applicable  to  claims  for  damages  on  account  of  the 
negligence  or  niisconduct  of  the  city  authorities,  as  well  as  to  de- 
mands upon  contract. 

This  learned  Court  does  not  seem  to  have  had  its  attention  call- 
ed to  the  case  of  Howell  v.  The  City  of  Buffalo  (supra).  If  it  had, 
we  are  to  assume  its  decision  would  have  been  conformed  to  it. 

We  cannot  regard  this  case  as  an  authority  for  depai'ting  from 
the  principle  enunciated  by  this  Court  in  Howell  v.  City  of  Buf- 
falo ;  and  if  we  were  called  upon  to  pass  upon  the  merits  of  the 
order  appealed  from,  we  should  have  no  hesitation  in  standing  by 
the  doctrine  there  laid  down,  and  holding  that  this  second  section 
of  the  act  of  1859  does  not  apply  to  a  claim  of  the  character  pre- 
sented in  this  action. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Dismissed. 

JOEL  TIFFANY, 

State  Reporter. 
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JOB  BROOKFIELD  v.  GEOEGE  EEMSEK 

Execution — Sheriff^ s  Liability  for  Non-return, 

A  Sheriff  neglecting  to  return  an  execution  within  the  time  required  by  law 
is  prima  facie  liable  for  the  amount  called  for  on  the  execution.  If  he  would 
avoid  such  liabihty  in  any  degree  he  must  show  that  the  Defendant  in  execution 
had  not  sufficient  personal  property  whereon  to  levy  the  same,  or  some  evidence 
in  mitigation  of  damage.  FaiUng  to  do  so,  it  is  not  error  for  the  Judge  to  direct 
a  verdict  against  him. 

A,  P.  Whitehead  for  Respondent. 
iT.  F.  Waging  for  Appellant. 

Gkover,  J. — A  Sheriff  neglecting  to  return  an  execution  within 
the  time  required  by  law,  is  liable  to  the  owner,  prima  facie,  for 
the  amount  (3d  Selden,  550).  It  may  be  shown  on  the  part  of  the 
Sheriff,  in  mitigation  of  such  liability,  that  the  Defendant  had  not 
sufficient  personal  property  out  of  which  the  whole,  or  any  part 
of  the  execution,  could  be  collected.  In  the  present  case,  it  was 
shown  that  the  execution  was  not  returned  within  the  sixty  days 
required  by  law.     Hence  it  appeared  that  the  Sheriff  was  liable. 

Showing  that  the  execution  was  returned  a  few  days  thereafter 
did  not  discharge  such  liability,  or  in  any  way  affect  it.  The  De- 
fendant made  no  request  to  the  Court,  to  submit  any  question  in 
regard  to  the  Defendant's  personal  property  to  the  jin-y,  nor  was 
there  any  direct  evidence  that  the  execution  could  not  have  been 
collected  out  of  such  property  in  its  life.  The  Judge  did  not  eiT 
in  directing  a  verdict  for  the  Plaintiff  for  its  amount.  No  ground 
for  objecting  to  the  introduction  in  evidence  of  the  clerk's  certifi- 
cate was  stated.  Thus  the  exception  raises  no  question  for  con- 
sideration in  this  Court. 

The  judgment  appealed  from  must  be  affirmed. 

All  concur. 

Affirmed, 

JOEL  TIFFANY, 

State  Eeporter. 
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MOSES   TAYLOR  and  Others,  Appellants,  v.   THE  AT- 
LANTIC MUTUAL  INSURANCE  COMPANY,  Respond- 

ENT8. 

Wharfage — Abandonment  of  Wrecked  Vessel  to  Insurers — Liability — Damages 
for  Obstructing  Wharves  and  Piers, 

When  a  vessel,  lying  at  a  wharf  in  the  city  of  New  York,  takes  fire  and  sinks 
to  the  bottom,  and  is  then  and  there  abandoned  to  the  insurers,  who  accept  the 
abandonment,  they  do  not  thereby  incur  any  responsibility  for  the  obstruction 
occasioned  by  the  sinking  of  such  vessel,  nor  are  they  under  any  obligation  to 
the  public  to  remove  the  same. 

No  action  can  be  maintained  by  a  lessee  of  the  corporation  entitled  to 
wharfage  or  shippage  against  the  underwriters  for  damages  occasioned  by  such 
obstruction  by  the  sinking  of  the  vessel. 

Charles  Tracy  for  Appellants. 
D.  Lord  for  Respondent. 

Davies,  Ch.  J. — This  action  was  prosecuted  to  recover  from  the 
Defendants  certain  moneys  claimed  to  be  due  from  them  to  the 
Plaintiffs,  as  wharfage  or  shippage,  in  respect  to  a  certain  ship 
called  the  Joseph  Walker;  or  the  damages  which  the  Plaintiffs 
claimed  they  had  sustained  by  tlie  loss  of  such  wharfage  or  sliip- 
page,  by  reason  of  the  wrongful  and  negligent  acts  of  the  Defend- 
ants, and  their  agents  and  employees. 

The  ship  Joseph  Walker,  of  about  1300  tons  burthen,  while 
lying  on  the  west  side  of  the  pier  No.  29,  East  River,  at  the  port 
of  New  York,  taking  in  cargo,  took  fire  on  the  26th  of  December, 
1853,  and  sank  to  the  bottom  of  the  river,  in  about  thirty  feet  of 
water. 

She  had  on  board  about  300  or  400  barrels  of  resin,  about  300 
bales  of  cotton,  and  about  20,000  bushels  of  wheat,  all  of  which 
were  submerged. 

The  Defendants,  The  Atlantic  Mutual  Insurance  Company, 
were  insurers  of  ^  parts  of  the  ship. 

Other  insurance  companies  who  are  also  parties  Defendants,. 
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were  insurers  of  the  interest  of  other  owners,  only  -^  parts  being 
uninsured ;  and  the  owners  of  those  parts  are  also  Defendants. 

The  sunken  wreck  was  not  removed  from  the  slip  until  the 
25th  or  26th  of  October,  1855. 

•  The  insured  owners  of  the  vessel  abandoned  her,  after  she  was 
burned  and  sunk,  as  a  total  loss,  and  tlie  insurance  companies  ac- 
cepted the  abandonment. 

The  Plaintiff,  Moses  Taylor,  as  lessee  of  the  corporation  of  New 
York,  was  entitled  to  demand  and  receive  the  wharfage  of  the 
bulkhead  on  the  easterly  half  of  the  slip,  and  to  the  wharfage  or 
shippage  arising  from  the  westerly  half  of  the  pier. 

When  the  case  was  first  before  the  Superior  Court  of  New 
York,  for  consideration  upon  a  demurrer  to  the  complaint,  that 
Court  held  that  the  Plaintiffi  could  not  recover  without  showing 
that  the  Defendants,  by  due  care  and  attention,  could  have  re- 
moved the  wreck,  or  at  least  have  shifted  its  position,  so  as  to  pre- 
vent its  being  a  cause  of  injury  ;  and  by  showing  that  they  were 
in  default  for  not  doing  so. 

That  Court  also  held  that  the  Defendants,  having  insured  an 
undivided  interest  in  the  ship,  and  having  accepted  an  abandon- 
ment, made  by  such  insured  owners,  after  the  vessel  was  so  burned 
and  sunk,  were  not  liable  for  loss  of  shippage  or  wharfage  caused 
by  such  obstruction,  it  not  being  alleged  that  by  due  care  and  at- 
tention it  could  have  been  removed. 

And  also  held  that  such  piers  and  bulkheads  are  open  to  the 
common  use  of  the  public  for  any  purposes  connected  with  the 
loading,  unloading,  or  repairing  of  vessels,  and  secm'ing  their  car- 
goes, whether  in  vessels  afloat  or  sunk,  not  prohibited  by  statute 
or  the  lawful  ordinances  of  the  Common  Council ;  and  that  such 
use,  when  it  neither  encumbers  the  bulkhead  or  pier,  so  as  to  in- 
.commode  the  loading  or  unloading  of  vessels,  or  the  passing  or  re- 
passing of  carts,  nor  in  any  way  injures  the  structure  itself,  gives 
DO  right  of  action  to  the  party  entitled  to  shippage  or  wharfage. 

Held  also,  that  a  use  of  a  slip,  in  attempting  to  raise  a  vessel, 
and  recover  the  property  in  it,  especially  as  such  attempt  was  made 
jat  the  request  of  the  Plaintiffs,  created  no  liability  to  make  com- 
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pensation  for  such  use,  as  no  facts  were  stated  showing  such  use 
to  be  wrongful,  or  an  invasion  of  the  Plaintifls'  right,  or  a  viola- 
tion of  any  duty  which  the  Defendants  owed  to  them. 

The  demurrer  to  the  complaint  was  sustained,  and  judgment 
given  for  the  Defendants,  with  leave  to  Plaintiffs  to  amend  (2  Bos.- 
Rep.  100). 

The  complaint  was  amended,  and  as  thus  amended  did  allege : 
"  That  the  said  wreck  (ship  Joseph  Walker)  could  have  been  re- 
moved with  reasonable  care,  skill,  and  diligence  in  a  short  space  of 
time ;  to  wit :  in  the  space  of  sixty  days  from  the  time  when  so  sunk." 

"  That  the  Defendants,  having  control  and  possession  of  the  said 
ship,  have  conducted  themselves  so  negligently,  unskilfully,  and 
carelessly  in  and  about  their  attempts  at  the  removal  of  said  ship, 
which  they  undertook  to  do,  and  as  was  their  duty  to  do  ;  and  in 
and  about  the  bringing  into  said  slip  and  sinking,  or  suffering  to 
be  sunk  and  left  there,  the  said  other  vessels  or  hulks,  and  in  va- 
rious other  acts  of  negligence,  unskilfulness,  and  carelessness  in 
respect  thereto,  that  the  Plaintiffs  have  suffered  great  and  lasting 
injury." 

That  "  by  means  of  all  which  premises,  and  by  the  said  several 
acts  of  negligence  and  unskilfulness,  and  by  said  other  obstruc- 
tions, brought  into  said  slip  by  the  Defendants,  and  left  there,  and 
by  injury  to  the  said  wharf  and  pier  as  aforesaid,  and  by  the  said 
piles  driven  and  left  remaining  in  said  slip,  as  aforesaid,  and  by 
said  obstructions  to  the  passing  and  repassing  of  carts  upon  and 
over  said  pier  and  wharf,  ^  aforesaid,  and  by  preventing  the  en- 
tering and  loading  and  unloading  of  vessels  into  and  alongside  of 
said  slip,  pier,  and  wharf,  and  by  their  unnecessary  use  and  occu- 
pation of  said  premises  as  aforesaid,  the  said  pier,  wharf,  slip  or 
basin  has  been  greatly  interfered  with,  and  the  Plaintiffs  greatly 
damaged." 

On  the  second  trial,  upon  this  amended  complaint,  the  Plain- 
tiffs adduced  their  testimony,  and  rested. 

And  it  was  admitted  that  the  fire  in  the  Joseph  Walker  was 
accidental ;  that  it  did  not  originate  on  board,  and  that  the  pro- 
prietors were  not  in  fault  in  regard  to  the  fire. 
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The  counsel  for  the  Defendants  asked  the  Court  to  charge  the 
jury  to  find  a  verdict  for  the  Defendants,  on  the  ground  : 

1.  That  the  wharfage  was  proved  to  have  been  paid  by  the 
owners  up  to  December  27,  1853,  when  the  vessel  was  snnk,  and 
the  obligation  to  pay  wharfage  after  that  ceased.  When  she 
ceased  to  be  a  floating  ship,  without  the  fault  of  the  proprietor, 
by  an  accident  which,  as  to  the  owner,  was  a  destruction  of  his 
property,  that  common  loss  and  calamity  were  so  far  shared  by 
the  pier  owners. 

2.  That  in  no  view  that  could  be  taken  of  an  express  or  implied 
contract,  was  there  any  ground  for  implying  a  contract  to  pay 
wharfage  by  the  abandonees  of  a  ship  sunk  to  the  bottom,  and 
which  could  not  be  removed  by  any  of  the  ordinary  appliances 
belonging  to  a  ship. 

3.  As  to  the  idea  of  obstructing  wharfage,  it  was  decided  in 
this  case  that,  under  the  circumstances  of  this  very  accident,  no 
wharfage  could  be  claimed  for  the  materials  that  were  necessary 
for  relieving  the  pier  and  slip  from  the  obstructions  that  had  sunk 
there. 

4.  That  the  vessel  being  sunk  in  a  public  water,  it  was  the  duty 
of  the  Plaintiffs,  or  of  the  city  authorities,  to  remove  the  obstruc- 
tion. The  city  made  the  Plaintiff's  grantees  of  the  tolls,  and  it 
was  the  duty  of  the  Plaintiffs  to  remove  the  obstructions,  in  con- 
sideration of  being  entitled  to  such  tolls;  and  they  could  make  no 
claim  upon  any  one  for  the  continuance  of  that  obstruction,  which 
it  was  their  duty,  as  receivers  of  the  wharfage  and  tolls,  to  remove. 

5.  It  was  tlie  duty  of  those  having  the  tolls  to  clear  the  obstruc- 
tion, and  then,  if  any  one  was  in  fault,  to  throw  the  expenses  upon 
those  in  fault. 

6.  The  insurers  by  abandonment  do  not  acquire  an  actual  mov- 
able possession ;  they  are  not  the  parties  in  actual  possession,  and 
are  not  chargeable  with  the  removal  of  the  ship  ;  they  were  mere- 
ly owners  of  what  should  be  saved. 

7.  Further,  if  there  was  an  obligation  on  the  owners  to  remove 
the  vessel,  there  could  be  no  other  obligation  than  to  use  reason- 
able diligence  for  such  removal ;  and  the  Defendants  could  not  be 
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liable,  inasmuch  as  the  evidence  was  undisputed  that  they  had 
used  due  diligence. 

8.  The  sunken  ship  was  an  obstruction  in  a  public  water,  with- 
out any  fault  of  the  Defendants,  or  original  liability  against  them ; 
and  the  engagement  of  salvors,  by  contractors  having  possession 
and  conducting  the  work,  did  not  render  them  servants  of  the  in- 
surers, or  the  insurers  responsible  for  their  acts. 

The  counsel  for  the  Plaintiffs  contended  that  the  Defendants 
had  accepted  the  abandonment,  and  considered  the  wreck  of 
value,  and  made  a  contract  looking  to  recover  something  from  the 
proceeds.  That  by  this  act  of  theirs,  and  the  transfer  to  them, 
they  became  owners. 

That  the  wreck  was  regarded  as  removable,  and  the  Defend- 
ants, if  they  chose  to  bring  vessels  and  the  like  there  in  getting 
her  out,  should  pay  wharfage. 

The  Court  charged  the  jury,  that  upon  the  evidence  adduced  by 
the  Plaintiffs,  as  matter  of  law,  the  Defendants  were  entitled  to 
their  verdict.  To  this  direction,  that  the  jury  should  find  for  the 
Defendants,  the  Plaintiffs'  counsel  demanded  to  go  to  the  jury. 
This  was  denied,  and  the  Plaintiffs  excepted. 

The  jury  then  found  a  verdict  for  the  Defendants,  and  judg^ 
ment  thereon  was  affirmed  at  the  General  Term  of  tlie  Superior 
Court  of  New  York,  and  the  Plaintiffs  now  appeal  to  this  Court. 

It  will  be  convenient  to  consider,  in  the  first  place,  the  ground 
of  recovery,  and  the  only  ground  upon  which  the  Plaintiffs  claimed, 
at  the  trial,  they  were  entitled  to  recover,  viz. :  that  under  the 
circumstances  detailed  the  Defendants  were  liable  to  pay  wharfage. 

The  Plaintiff's  claimed  that  they  were  entitled  to  the  wharfage 
of  the  bulkhead  or  wharf  forming  the  extremity  or  water  side  of 
South  street,  between  piers  Nos.  28  and  29,  on  the  East  River, 
and  were  also  entitled  to  the  wharfage  of  the  westerly  half  of  pier 
No.  29. 

Such  right  could  only  have  been  acquired  by  leases  or  grants, 
made  by  The  Mayor,  Aldermen,  and  Commonalty  of  the  city  of 
New  York,  and  such  a  lease  had  been  so  granted  to  Plaintiffs. 

The  corporation  of  the  city  of  New  York  were  originally  the 
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owners  of  the  land  between  high  and  low  water  mark  on  the  East 
Eiver,  and  four  hundred  feet  beyond  low-water  mark,  extending 
into  said  river.     • 

At  an  early  day  the  said  corporation  commenced  making  grants 
of  said  lands  to  the  owners  or  proprietors  of  the  adjacent  upland, 
extending  the  street  through  the  same,  and  requiring  the  persons 
taking  out  such  grants  to  fill  in  the  intermediate  spaces  between 
said  streets,  and  to  construct  and  maintain  the  same. 

By  section  220  of  chapter  86  of  the  Eevised  Laws  of  1813,  it 
was  enacted  that  it  should  be  lawful  for  the  said  the  Mayor,  Alder- 
men, and  Commonalty,  to  lay  out,  according  to  the  plan  agreed 
upon  for  that  pui'pose,  regular  streets  or  wharves,  of  the  width  of 
seventy  feet,  in  front  of  those  parts  of  the  said  city  which  adjoin 
the  East  Kiver  or  Sound,  and  to  tlie  North  or  Hudson  Eiver,  and 
to  such  extent  along  those  rivers,  respectively,  as  they  might  think 
proper ;  and  they  had  power  to  lengthen  and  extend,  from  time  to 
time,  said  streets  or  wharves.  Section  221  declares  that  the  said 
streets  or  wharves  shall  be  made  and  completed  according  to  said 
plan,  by  and  at  the  expense  of  the  proprietors  of  land  adjoining  or 
nearest  and  opposite  to  the  said  streets  or  wharves,  to  the  breadth 
of  their  several  lots ;  and  said  respective  proprietors  were  to  fill  up 
and  level  at  their  own  expense,  according  to  such  plan,  the  spaces 
lying  between  their  said  several  lots,  and  the  said  streets  and 
wharves ;  and  should  upon  so  filling  up  and  levelling  the  same  be 
entitled  respectively  to  become  the  owners  of  the  said  interme- 
diate spaces  of  ground  in  fee  simple. 

In  pursuance  of  these  provisions  South  street,  the  exterior 
street  on  the  East  Eiver,  was  made  and  constructed  of  the  width 
of  seventy  feet,  by  the  Plaintiffs  or  their  grantors. 

The  224th  section  of  this  act  authorizes  the  corporation  to  di- 
rect piers  to  be  sunk  and  completed,  at  such  distances  and  in  such 
manner  as  it  may  think  proper,  in  front  of  said  streets  or  wharves 
so  adjoining  and  extending  along  the  said  rivers;  and  the  said 
piers  to  be  connected  with  the  said  streets  or  wharves  by  bridges, 
at  the  expense  of  the  said  proprietors ;  and  if  they  should  neglect 
or  refuse  to  make  the  same  according  to  such  directions,  then  it 
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was  made  lawful  for  the  said  corporation  to  sink  and  make  said 
piers  and  bridges,  at  its  own  expense,  and  to  receive  to  its  own 
use  wharfage  for  all  vessels  that  might  at  any  time  lie  or  be  fast- 
ened to  said  piers  or  bridges  which  they  might  make. 

Or  it  might  be  lawful  for  the  said  corporation  to  grant  the  right 
of  making  such  piers  and  bridges,  and  the  right  of  receiving  the 
profits  thereof. 

The  233d,  234th,  and  235th  sections  of  said  act  contain  prohibi- 
tions upon  all  persons  throwing  or  placing  any  obstructions  in  any 
dock,  or  upon  any  wharf  in  said  city,  and  impose  penalties  therefor. 

And  section  236  declares,  that  it  may  be  lawful  for  the  said  cor- 
poration to  make  such  by-laws  and  ordinances,  as  they  should  from 
time  to  time  think  proper,  for  regulating  the  wharves,  piers,  and 
slips  in  said  city. 

We  thus  see,  by  these  provisions  of  the  statutes,  that  the 
wharves  on  that  side  of  the  exterior  streets  of  the  city  front  and 
adjoin  the  East  or  North  River ;  that  the  piers  are  projections  ex- 
tending from  said  wharves  out  and  into  said  rivers ;  and  that  the 
spaces  lying  between  said  piers  are  called  and  known  as  slips. 

Section  212  of  this  act  fixes  the  rates  of  wharfage  for  all  ships 
and  vessels  tcsinff  the  wharves  in  said  city,  to  be  charged  and  re- 
ceived by  the  owners  thereof  respectively ;  the  rates  therein  spe- 
cified to  be  paid  "  for  every  day  such  ship  or  vessel  shall  use  or  be 
made  fast  to  any  of  the  said  wharves." 

And  section  215  declares  that  every  ship  or  other  vessel  which 
shall  make  fast  to  any  other  ship  or  vessel  that  shall  be  fastened 
to  any  wharf,  and  being  so  fastened  shall  load,  unload,  or  careen, 
shall  pay  the  one-half  of  the  rate  of  wharfage  such  ship  or  vessel 
would  have  been  liable  to  pay  if  fastened  to  such  wharf,  and  there 
loaded,  unloaded,  or  careened. 

And  section  216  declares  that  the  master  or  owner  of  any  ship 
or  other  vessel,  or,  in  their  absence,  the  factor  or  agent  to  whom 
such  ship  or  vessel  shall  be  consigned,  shall  be  liable  to  pay  the 
wharfage  due  for  such  ship  or  vessel.  Provided,  however,  that 
such  factor  or  agent  shall  not  be  liable  for  the  same,  unless  an 
account  of  the  wharfage  due  shall  be  delivered  to  such  factor  or 
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agent,  or  if  absent,  left  at  his  usual  place  of  abode,  and  the  money 
there  demanded,  before  the  departure  of  such  ship  or  vessel  from 
the  port. 

It  is,  therefore,  very  clear,  from  these  provisions  of  the  statutes, 
that  wharfage  is  only  demandable  for  the  it8e  of  the  wharf  or  pier, 
and  the  statutes  define  in  what  that  use  is  to  consist,  or  rather  what 
is  the  evidence  of  such  use. 

It  is,  that  the  ship  or  vessel  should  be  made  fast  to  such  wharf 
or  pier ;  or  if  made  fast  to  any  other  ship  or  vessel  which  shall  itself 
be  fastened  to  any  wharf  or  pier. 

The  statutes  do  not  require  the  payment  of  wharfage  by  any 
ship  or  vessel,  unless  such  ship  or  vessel  is  made  fast  to  some 
wharf  or  pier,  or  is  fastened  to  another  ship  or  vessel  which  is 
already  made  fast  to  any  such  wharf  or  pier. 

This  construction  is  confirmed  by  the  act  of  1860  (chap.  254  of 
Laws  of  1860),  the  first  section  of  which  act  declares  that  it  shall 
be  lawful  to  charge  and  receive  wharfage  or  dockage  at  the  follow- 
ing rates : 

"  From  every  vessel  that  uses  or  makes  fast  to  any  pier,  wharf, 
or  bulkhead  within  the  cities  of  New  York  or  Brooklyn,  for  every 
day  or  part  of  a  day's  use  of  the  same,  viz. :  From  every  vessel  of 
two  hundred  tons  burden  or  under,  one  cent  per  ton ;  and  for 
every  vessel  over  two  hundred  tons,  one  cent  per  ton  for  each  of 
the  first  two  himdred  tons,  and  for  every  additional  ton  burden, 
one-fourth  of  one  cent  per  ton ;  and  from  every  vessel  making 
fast  to  another  vessel  lying  at  any  pier,  whart",  or  bulkhead,  and 
for  every  vessel  lying  at  anchor  within  any  slip  or  basin,  one-half 
of  the  above  rates." 

The  Joseph  Walker,  after  December  27,  1853,  up  to  which 
time  the  accustomed  wharfage  was  paid,  did  not,  after  that  date, 
make  use  of  the  Plaintiffs'  wharf  or  pier,  or  make  fast  to  any  such 
wharf  or  pier ;  nor  was  it  made  fast  to  any  other  vessel  or  ship 
which  was  fastened  to  such  wharf  or  pier. 

The  Plaintiffs  therefore  had  no  legal  claim  for  wharfage,  in  re- 
spect to  said  vessel,  aft;er  her  partial  destniction  by  fire  and  sink- 
ing in  thirty  feet  of  water,  on  the  night  of  December  26,  1853. 
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As  this  was  the  only  claim  the  Plaintiffs  made  at  the  conclusion 
of  the  trial,  and  as  the  statutes  of  the  State  did  not  authorize  them 
to  demand  and  receive  wharfage,  in  respect  to  a  ship  sunk  thirty 
feet  under  water,  the  Judge  rightfully  decided  that  the  Plaintiffs 
tvere  not  entitled  to  receive  such  whai-fage,  and  properly  directed 
the  jury  to  find  a  verdict  for  the  Defendants. 

We  do  not  think  the  exception  taken  to  the  refusal  of  the  Judge 
to  the  demand  of  the  Plaintiflfe'  counsel  to  go  to  the  jury,  is  avail- 
able on  this  appeal.  If  such  demand  is  to  be  understood  to  mean 
that  the  Plaintiffs  demanded  to  go  to  the  jury  on  the  question  as 
to  their  right  to  recover  wharfage,  then  it  was  properly  refused, 
as  such  right  was,  upon  the  conceded  facts,  a  question  of  law  sole- 
ly, and,  as  it  has  been  shown,  was  properly  decided  adverse  to  the 
Plaintiffs,  by  the  Judge  at  the  trial. 

If,  however,  the  Plaintiffs'  counsel  desired  to  go  to  the  jury  on 
other  questions,  it  was  incumbent  on  him  to  point  out  specifical- 
ly the  particular  question  he  desired  to  be  submitted  to  the 

This  point  was  distinctly  ruled  in  Winchell  v.  Hicks  (18  N.  Y. 
658) ;  and  the  doctrine  of  that  case  has  received  the  frequent  ap- 
proval of  this  Court. 

If  the  Plaintiffs  had  desired  any  questions  of  fact  to  be  submit- 
ted to  the  jury,  they  should  have  distinctly  stated  them,  and  made 
their  request  accordingly,  and,  if  refused,  taken  an  exception. 

There  is  certainly  no  ground  of  liability  on  the  part  of  the  De- 
fendants to  compensate  the  Plaintiffs  for  the  use  of  a  wharf  or 
pier,  in  going  to  and  coming  from  the  wreck,  or  the  vessels  afloat 
on  the  waters  of  the  East  River,  employed  in  raising  it. 

These  waters  are  part  of  the  arm  of  the  sea,  and  are  a  public 
highway,  and  navigable  to  all. 

The  Plaintiffs  have  no  right  to  claim  compensation  for  their 
use.  The  act  of  1860,  already  quoted,  was  the  first  authority 
given  by  the  State,  to  the  owners  of  the  adjacent  wharves  or  bulk- 
heads and  piers,  to  charge  for  any  vessel  lying  at  anchor  witliin 
any  slip  or  basin,  and  then  only  half  the  usual  wharfage. 

The  Plaintiffs  can  claim  nothing  by  virtue  of  this  act,  as  it  was 
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not  in  force  nntil  years  after  the  removal  of  the  \vreck  of  this 
vessel. 

Equally  untenable  is  the  claim  that  the  Plaintiffs  are  entitled 
to  compensation  from  the  Defendants  for  the  use,  by  their  agents 
and  servants,  in  passing  and  repassing,  of  the  wharf  and  pier  of 
the  Plaintiffs,  in  going  to  and  coming  from  the  wreck  of  said  ship, 
and  the  vessels  employed  in  raising  her. 

These  wharves  and  piers  are  streets  of  the  city  of  New  York, 
for  the  free  passage  of  all  citizens,  and  are  so  declared  by  statute. 
The  only  revenues  authorized  to  be  derived  therefrom  are  the 
wharfage  already  referred  to,  and  the  charge  authorized  to  be  made 
by  the  third  section  of  the  act  of  1860  already  adverted  to. 

Tliis  section  makes  it  lawful  for  the  owner  or  lessee  of  any  bulk- 
head, pier  or  basin  in  the  port  of  New  York,  to  charge  and  re- 
ceive the  sum  of  five  cents  per  ton  on  all  goods,  wares  or  mer- 
chandise remaining  on  the  bulkhead  or  pier  owned  or  leased  by 
him,  for  every  day  after  the  expiration  of  forty-eight  hours  from 
the  time  such  goods,  &c.,  shall  have  been  left  or  deposited  on  such 
pier  or  bulkhead. 

Obviously,  this  section  furnishes  no  ground  of  liability  on  the 
part  of  these  Defendants,  even  if  it  had  been  in  existence  at  the 
time  of  the  happening  of  this  accident. 

It  is  now  contended  that  these  Defendants  were  in  fault  in  re- 
spect to  the  sinking  of  the  Joseph  Walker. 

And  the  main  ground  upon  which  it  is  now  argued  that  they 
are  liable  to  the  Plaintiffs  is,  that  they  so  negligently,  careless- 
ly and  unskilfully  managed  the  raising  of  said  wreck,  and  the  re- 
moval thereof,  that  the  Plaintiffs  sustained  great  damage  thereby. 
A  conclusive  answer  to  this  position  is,  that  the  Plaintiffs  did 
not  request  any  such  question  to  be  submitted  to  the  jury,  and  to 
be  passed  upon  by  them. 

But  upon  the  evidence  adduced  on  this  trial,  the  jury  would  not 
have  been  warranted  in  finding  that  the  Defendants  had  careless- 
ly, unskilfully,  or  negligently  managed  the  raising  and  removal 
of  said  wreck,  or  that  they  had  unreasonably  delayed  the  same. 

Tlie  place  where  said  wreck  was  sunk  was  a  part  of  an  ann  of 
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the  sea,  and  embraced  a  portion  of  the  navigable  waters  of  the 
State. 

%  It  might  be  very  doubtful  whether  the  Defendants  were  under 
any  obligation  to  remove  said  wreck. 

The  current  of  authority  would  seem  to  show  that  they  were 
not. 

Thus,  in  King  v.  Watts  (2  Esp.  675)  it  was  held,  that  from  an 
unavoidable  accident  producing  the  wreck  of  a  vessel,  no  duty 
arises  to  the  owner  to  take  any  precautions,  or  to  remove  the  im- 
pediments to  the  navigation  which  were  created,  and  that  there 
was  no  reason  for  throwing  upon  the  owner  any  special  care,  in 
consequence  of  what  may  be  considered  as  a  misfortune  both  to 
him  and  to  the  public 

In  Browne  v.  Mallett  (5  M.  G.  &  Scott,  613),  Maule,  J.,  in  his 
elaborate  opinion,  says :  "  It  is  the  duty  of  a  person  using  a 
public  navigable  river  with  a  vessel  of  which  he  is  possessed,  and 
has  the  control  and  management,  to  use  reasonable  skill  and  care 
to  prevent  mischief  to  others."  And  he  adds :  "  His  liability  is  the 
same,  whether  his  vessel  be  in  motion  or  stationary,  floating  or 
aground,  under  water  or  above  it ; "  for  in  "  all  these  cases,"  he 
says,  "  the  vessel  may  continue  to  be  in  his  possession,  and  under 
his  control  and  management." 

Baron  Alderson,  in  his  judgment  in  White  v.  Crisp  (26  Eng. 
Law  &  Eq.  Rep.  632),  referring  to  these  observations  of  Jus- 
tice Maule,  remarks :  "  This  duty  arises  out  of  the  possession  and 
control  of  the  vessel  being  in  him,  and  it  is  clearly,  also,  laid 
down  in  the  same  judgment,  that  this  liability  may  be  transferred 
with  the  transfer  of  the  possession  and  control,  to  another  person ; 
and  further,  that  on  the  abandonment  of  such  possession,  control 
and  management,  the  liability  also  ceases."  He  further  says : 
"  If  we  apply  these  principles  to  this  declaration,  we  find  a  dis- 
tinct averment,  that  up  to  and  at  the  time  of  the  injury  to  the 
PlaintifTs  vessel,  the  Defendants,  to  whom  the  sunken  ship  had 
been  transferred,  exercised  the  possession,  control,  management 
and  direction  thereof.  Now,  we  understand  by  this  that  the  De- 
fendants had  it  in  their  power,  by  due  care  and  exertion,  to  have 
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altogether  removed  this  vessel,  or  to  have  shifted,  at  least,  its  posi- 
tion, and  so  might  reasonably  have  been  able  to  have  prevented 
the  injury.  *  *  *  It  is  clear  that  either  the  original  owner  or 
the  transferee  of  the  wreck  may  abandon  it,  and  so  put  an  end  to 
his  liability." 

The  head-notes  to  this  case  state  accurately  the  principle  de- 
cided :  "  The  owner  of  a  vessel  which  has  been  sunk  in  a  naviga- 
ble river  is  bound  to  use  proper  care  to  prevent  accidents  to  other 
vessels,  so  long  as  he  has  the  possession,  control,  and  management 
of  the  vessel — ^that  is,  so  long  as  by  due  care  afid  exertion  he 
can  either  remove  the  vessel,  or  so  far  shift  its  position  as  to  pre- 
vent such  injury.  This  duty  attaches  to  the  ownership  for  the 
time  being,  and  will  be  transferred  to  a  purchaser  of  the  sunken 
vessel ;  and  it  makes  no  difference  that  the  vessel  lies  in  a  part 
of  the  channel  not  ordinarily  used  for  navigation,  but  the  duty 
ceases  on  the  abandonment  of  the  possession  of  the  vessel." 

If  these  views  are  sound,  and  it  is  believed  that  they  are  emi- 
nently so,  it  is  not  perceived  that  in  any  aspect  in  which  tlie  facts 
developed  on  this  trial  are  regarded,  can  these  Defendants  be 
held  to  any  liability  to  these  Plaintiffs,  in  respect  to  any  of  the 
matters  set  forth  in  the  complaint  in  this  action. 

The  judgment  of  the  Superior  Court  of  New  York  was  correct, 
and  should  be  affirmed,  with  costs. 

All  concur. 

Affirmed. 

JOEL  TIFFAKY, 

State  Reporter. 
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GARRIT   S.   MOTT,  Appellant,  v.  THE  UNION  BANK 
OF  THE  CITY  OF  NEW  YORK,  Respondbot. 

Provisional  Remedies — Arrest — Judgment  defined. 

An  order  of  arrest  in  a  proper  case  may  be  made  during  the  progress  of  a 
trial,  and  before  a  final  judgment  settling  the  rights  of  the  parties  thereto. 
But  a  judgment  so  modified  as  that  an  execution  cannot  be  issued  to  enforce  it, 
until  after  further  adjudication,  is  not  such  a  judgment  as  will  prevent  the 
making  the  order  'of  arrest  as  one  of  the  provisional  remedies  which  may  be 
necessary  for  the  security  of  the  Plaintiff. 

Where  a  judgment  had  been  entered  on  the  default  of  one  of  the  Defendants, 
and  such  Defendant  subsequently  appeared  by  attorney  and  procured  an  order 
for  him  to  serve  Plaintiffs  with  an  answer  within  ten  days,  and  the  judgment 
by  default  to  stand  as  security,  held,  that  the  judgment  so  modified  was  not  such 
a  judgment  as  to  prevent  the  granting  of  an  order  for  the  arrest  of  Defendant 
pending  the  trial  upon  the  issue  raised  by  his  answer. 

Pabker,  J. — ^This  action  was  brought  in  the  Superior  Court  of 
the  city  of  New  York,  for  an  alleged  false  imprisonment  of  the 
Plaintiff.  The  Defendant  justified  under  an  order  of  arrest  made 
on  the  8th  day  of  December,  1858,  by  a  Justice  of  the  Supreme 
Court,  in  an  action  commenced  in  that  Court  by  this  Defendant 
against  this  Plaintiff  and  Jacob  H.  Mott,  for  fraud. 

An  order  of  arrest  was  obtained  at  the  commencement  of  that 
action,  under  which  Jacob  H.  Mott  was  arrested  and  held  to  bail, 
but  this  Plaintiff  was  not  found.  He  subsequently  appeared  in 
the  action  by  attorney,  but  put  in  no  answer  to  the  complaint ; 
and  on  the  5th  day  of  November,  1858,  judgment  was  taken 
against  him  by  default.  After  this,  and  on  the  11th  day  of  No- 
vember, 1858,  he  moved  the  Court  to  set  aside  the  default  and 
judgment,  whereupon  the  following  order  was  made :  "  It  is 
ordered,  that  the  said  Defendant  have  leave  to  serve  his  answer  to 
the  complaint  herein  within  ten  days  from  the  date  of  the  entry 
of  this  order,  and  to  proceed  with  his  defence  in  this  action,  upon 
payment  to  the  Plaintiff's  attorney  of  $22.50,  being  costs  of 
default  and  of  this  motion,  and  also  the  fees  and  charges  of  the 
Sheriff  upon  the  execution  issued  in  this  action.     And  it  is  further 
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ordered,  that  said  judgment  stand  as  security  for  the  alleged  in- 
debtedness of  the  said  Defendant  to  the  Plaintiff."  lie  accord- 
ingly paid  the  costs,  fees,  and  charges  mentioned  in  the  order,  and 
served  his  answer  to  the  complaint  On  the  8th  of  Decem- 
ber following,  the  order  of  arrest  upon  which  he  was  arrested  and 
held  to  bail,  and  under  which  the  Defendant  justifies,  was  ob- 
tained, and  the  Plaintiff  was  arrested,  and,  in  default  of  bail, 
committed  to  jail.  For  that  arrest  and  imprisonment  this  action 
is  brought 

Upon  the  trial  the  Court  held  that  the  Defendaht  was  justified 
by  the  order,  and  dismissed  the  complaint,  to  which  the  Plain- 
tiff excepted.  The  Court  ordered  the  exceptions  to  be  heard  in 
the  first  instance  at  the  General  Term,  and  that,  in  the  meantime, 
judgment  be  suspended.  On  hearing  the  exceptions  the  GrenenJ 
Term  denied  a  new  trial,  and  gave  judgment  for  the  Defendant, 
from  which  judgment  this  appeal  is  brought. 

Unless  the  order  of  arrest  upon  which  the  Plaintiff  waa  arrested 
and  imprisoned  was  void,  the  judgment  is  manifestly  right  The 
only  question,  then,  is,  was  the  order  of  arrest  unauthorized  and 
void? 

The  only  ground  upon  which  it  is  claimed  by  the  Plaintiff  to  be 
void,  is,  that  it  was  made  after  judgment 

Section  183  of  the  Code  provides,  in  reference  to  the  making  of 
the  order  by  the  Judge  by  whom  it  was  granted,  that  "  the  order 
may  be  made  to  accompany  the  summons,  or  at  any  time  after- 
wards, hefore  jvdgmefnt^^ 

It  is  clear  that  this  language  is  a  clear  prohibition  of  the  mak- 
ing of  the  order  after  judgment,  and  the  reason  obviously  is,  that 
after  judgment  the  need  and  oftice  of  the  provisiaiial  remedy 
ceases.  If  the  action  is  one  in  which  an  order  of  arrest  may  bo 
granted,  upon  the  perfecting  of  judgment  therein,  an  execution 
may  issue  against  the  person  of  the  Defendant  There  can  be, 
therefore,  no  further  need  of  the  order  of  arrest.  This  reason  helps 
to  construe  the  provision,  and  show  what  is  intended  by  the  word 
"judgment,"  as  it  occurs  in  the  section.  The  Court  below,  I  think, 
gave  it  the  correct  meaning  when  it  held  that  it  meant  in  §  183, 
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what  it  is  defined  to  mean  in  §  245,  to  wit :  "  the  final  determi- 
nation of  the  rights  of  the  paities  in  the  action."  Until  such  a 
judgment  is  obtained — one  which  may  be  carried  into  effect  by 
execution — ^the  point  has  not  been  reached  where  the  provisional 
remedy  is  no  longer  necessarj^ ;  and  for  this  reason,  as  well  as  for 
those  assigned  by  the  Court  below  (8  Bosw.  591),  the  granting 
of  the  order  should  be  held  to  be  limited  only  by  such  a  judg- 
ment. 

The  judgment  which  was  obtained  by  default,  was  undoubtedly 
such  a  judgme'nt,  until  it  was  modified  by  the  order  letting  the 
present  Plaintiff  in  to  answer  and  litigate  the  claim  set  up  in  the 
complaint,  and  at  the  same  time  directing  that  the  judgment 
"  stand  as  secnrity  for  the  alleged  indebtedness  of  the  Defend- 
ant to  the  Plaintiff."  The  Court  has  authority,  under  its  general 
powers,  as  well  as  under  §  174  of  the  Code,  in  its  discretion,  and 
upon  such  terms  as  it  conceives  to  be  just,  to  "  relieve  a  party 
from  a  judgment,"  and  "  allow  an  answer  to  be  made."  In  pursu- 
ance of  this  authority  it  may  modify  the  judgment  by  depriving 
it  of  its  ordinary  character,  as  a  res  judicata,  and  leaving  it  in 
full  force  as  a  lien  or  collateral  security  (6  Cow.  390 ;  7  Cow. 
477;  2  J.  Cas.  286;  9  How.  442).  That  it  clearly  did  in  this 
case.  I  agree  entirely  with  the  Court  below,  that,  "  in  substance 
and  in  form  (the  judgment  and  order  of  the  11th  of  November 
being  read  together),  the  judgment  is  one  which  neither  acknow- 
ledges nor  establishes  any  indebtedness  of  G.  S.  Mott  to  the 
bank,  but  is  a  judgment  given  as  security  for  the  payment  of  any 
sum  that  the  bank  should  establish  that  Mott  was  liable  to  pay, 
and  given  in  order  to  vacate  the  judgment  in  all  respects,  except 
to  exist  merely  as  such  security.  It  was  to  perform  the  same 
precise  ofiice  as  a  judgment  confessed  without  action,  for  the  same 
purpose,  and  no  other." 

The  order  places  the  parties  back  where  they  were  before  the 
judgment  was  entered,  sets  aside  the  default,  and  pro^ades  for  the 
litigation  of  their  rights  in  the  action.  The  execution  of  the 
judgment  would  be  plainly  inconsistent  with  the  right  to  litigate 
thus  conferred.    The  judgment,  then,  thus  modified,  and  standing 


Digitized  by  VjOOQ IC 


294  MOTT  V.  THE  UNION  BANK.  [Sept., 

Opinion  by  Faxkxr,  J. 

only  as  a  lien  or  secnritj,  and  not  as  the  final  detennination  of 
the  rights  of  the  parties,  was  no  legal  obstacle  in  the  way  of  a 
valid  order  of  arrest. 

It  follows,  if  this  view  is  correct,  that  the  judgment  appealed 
from  is  right,  and  should  be  affirmed. 

Concurring,  Wright,  Geover,  Hunt,  and  Davies,  JJ. 
Affirmed. 

JOEL  TIFFANY, 

State  Keporter. 
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WILLIAM   H.    VAN   KLEEK   v.   PHILIP    LEEOT    and 
WILLIAM  H.  DEYO. 

FraitdtUent  Representations — Third  Party — Evidence  of  Intent  to  Defraud, 

Upon  the  question  of  intent  to  commit  a  fraud  by  the  purchase  of  goods 
upon  credit,  it  is  competent  to  prove  that  the  same  party  made  fraudulent  pur- 
chases from  other  parties,  about  the  same  time:  such  evidence  is  deemed 
proper  for  the  purpose  of  establishing  the  intent  with  which  the  purchase  in 
question  was  made. 

This  action  was  brought  to  recover  certain  goods  on  the  alleged 
ground  that  they  had  been  purchased  by  William  F.  Leroy,  under 
fraudulent  representations  as  to  his  circumstances  and  responsibi- 
lity. 

A  few  weeks  after  the  purchase,  Leroy  made  an  assignment  for 
the  benefit  of  his  creditors  to  the  Defendants.  The  property, 
which  consisted  of  groceries,  &c.,  was  replevied  from  the  Defend- 
ants shortly  after  the  assignment. 

It  appeared  on  the  trial  that  William  F.  Leroy  had  for 
some  time  been  dealing  with  the  Plaintiff,  and  purchasing  on  cred- 
it. That  on  the  5th  December,  1860,  he  purchased  the  goods  in 
question.  That,  at  the  time  of  the  purchase,  Leroy  remarked  to 
the  Plaintiff,  that  he  was  responsible  for  all  the  goods  he  would 
buy,  and  was  good  enough  for  it. 

The  Plaintiff  made  inquiries  of  others  about  him.  Among  them 
was  Mr.  Ken  worthy.  Before  he  sold  him  the  goods,  Leroy  had  been 
inquiredof  by  Kenworthy,  with  reference  to  a  bill  he  (Ken worthy) 
was  about  to  sell  him,  and  Leroy  informed  him  that  he  was  worth 
$2,000  or  $3,000,  and  was  perfectly  good. 

The  jury  found  a  verdict  for  the  Defendants.  The  only  excep- 
tion was  to  the  charge  of  the  Court,  respecting  the  representations 
to  Kenworthy.     The  Judge  charged  as  follows: 

1.  That  the  action  was  brought  to  test  the  title  to  the  property 
replevied. 

2.  If  the  goods  were  procured  from  the  Plaintiff  upon  false  and 
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fraudulent  representations  by  Leroy,  of  his  solvency,  no  title  pass- 
ed, and  the  Plaintiff  was  entitled  to  recover. 

3.  That  if  the  Plaintiff  made,  or  was  influenced  to  make  the 
sale,  upon  the  strength  of  the  representations  made  to  Ken- 
worthy,  the  sale  was  not  for  that  reason  fraudulent,  unless  the 
jury  further  believed  that  the  representations  were  made  to  Ken- 
worthy  with  intent  that  the  same  should  be  communicated  to  her 
Plaintiff,  and  should  influence  his  conduct. 

To  the  latter  part  of  the  third  item  of  the  charge  the  Plaintiff 
excepted.  The  General  Term  of  the  Third  District  affirmed  the 
judgment  at  the  Circuit,  and  the  Plaintiff  now  appeals  to  this 
Court. 

M,  Schoonmaker  for  Appellant. 
Erastus  Cooke  for  Respondents. 

Hunt,  J. — ^The  general  principles  involved  in  the  question  now 
before  us  are  well  settled.  A  purchase  of  goods  upon  fraudulent 
representations  of  the  situation  of  the  buyer,  gives  no  title  to  the 
fraudulent  vendee.  A  purchase  of  goods,  with  the  preconceived 
design  not  to  pay  for  them,  is  a  fraudulent  purchase,  subject  to 
the  same  consequences.  An  actual  insolvency  at  the  time  of  the 
purchase,  but  accompanied  with  an  honest  expectation,  on  the 
part  of  the  purchaser,  that  he  will  be  able  to  retrieve  his  for- 
tunes, and  where  no  representation  is  made,  does  not  necessa- 
rily create  a  fraud  (Hall  v.  IS^aylor,  18  N.  Y.  R  588 ;  Nichols  v. 
Pinner,  id.  295 ;  Hennequin  v.  Naylor,  24  N.  Y.  R.  139 ;  Cary 
V,  Hotailing,  1  Hill,  311). 

It  has  been  repeatedly  decided  in  this  State  that,  in  such  cases, 
evidence  of  fraudulent  purchases  from  parties,  other  than  the 
Plaintiff,  might  be  proved  on  the  trial,  to  establish  the  purpose 
and  intent  with  which  the  purchase  in  question  was  made. 

Thus,  in  Cary  v,  Hotailing  (supra).  Judge  Cowen  said  (p.  316) : 
"  On  questions  of  intent  to  defraud,  other  acts  similar  to  the  of- 
fence charged,  done  at  or  about  the  same  time,  or  when  the  same 
motive  to  offend  may  reasonably  be  supposed  to  have  existed,  as 
that  which  is  in  issue,  are  admissible  with  a  view  to  the  quo 
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animo.  The  case  of  fraud  is  among  the  few  exceptions  to  the 
general  rule,  that  other  offences  of  the  accused  are  not  relevant  to 
establish  the  main  charge." 

In  Hall  V.  Naylor  (sup.),  Judge  Comstock  says :  "  On  the  trial 
of  such  an  issue  the  quo  animo  of  the  transaction  is  the  fact  to  be 
arrived  at ;  and  it  is,  therefore,  competent  to  show  that  the  party 
accused  was  engaged  in  other  similar  frauds,  at  or  about  the  same 
time.  The  transactions  must  be  connected  in  point  of  time,  and 
so  similar  in  their  other  relations  that  the  same  motive  may  rea- 
sonably be  imputed  to  them  all." 

It  was  accordingly  held  that  a  representation  made  to  a  former 
seller,  who  had  become  alarmed,  but  where  debt  was  not  due,  was 
not  competent  evidence. 

In  Hennequin  v.  Naylor  (sup.),  after  laying  down  the  general 
rule.  Judge  James  says :  "  In  cases  where  there  is  no  overt  act  of 
fraud,  it  is  often  very  difficult  to  prove  a  dishonest  purpose.  In 
all  such  cases,  instead  of  proving  false  representations,  or  other 
fraudulent  practices,  resort  is  had  to  various  incidents  and  circum- 
stances which  are  calculated  to  exhibit  the  hidden  purposes  of  the 
actor's  mind.  So  in  this  case :  Kerr  and  Adams  wei'e  not  guilty 
of  any  overt  act  of  fraud  in  the  purchase  of  the  goods  sought  to 
be  recovered ;  nor  did  they  make  any  representations  as  to  their 
pecuniary  condition,  and  hence  proof  was  made  of  their  pecunia- 
ry situation,  the  facts  and  circumstances  connected  therewith,  and 
their  acts  and  conduct  in  relation  to  their  other  purchases,  and  as 
to  this  purchase,  in  order  to  determine  the  motive  and  intent  with 
which  it  was  made." 

In  each  case,  as  it  is  presented  in  Court,  a  substantial  cause  of 
action  must  be  established  by  the  Plaintiff.  He  must  prove  a 
purchase  and  a  fraudulent  intent  existing  in  the  mind  of  the  pur- 
chaser, when  he  purchased  the  goods,  to  obtain  the  property  with- 
out paying  for  it.  This  may  be  done  by  proof  of  direct  state- 
ments, which  are  shown  to  be  untrue,  or  by  proof  of  circumstan- 
ces tending  to  the  same  result.  In  the  case  before  us,  the  pur- 
chaser made  a  direct  representation,  as  testified  to  by  the  Plain- 
tiff, which  would  have  justified  the  jury  in  finding  that  the  pur- 
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chase  was  fraudulent.  The  Judge  charged,  in  relation  to  this  point, 
that  if  the  goods  were  purchased  by  statements  which  were  false, 
and  known  to  be  so  by  the  purchaser,  no  title  passed. 

This  was  a  sound  exposition  of  the  law,  and  was  all  that  either 
party  had  a  right  to  ask. 

It  was  said,  however,  that  the  purchaser  had  made  a  fraudulent 
representation  to  Mr.  Kenworthy,  upon  making  a  purchase  from 
him,  at  about  the  same  time.  Proof  of  this  fact  was  made,  and 
it  would  have  been  erroneous  to  have  excluded  it.  It  was  com- 
petent evidence  of  a  distinct  offence,  to  establish  the  quo  animo 
in  the  case  in  hand. 

It  was  not,  however,  of  itself  competent  to  establish  the  Plain- 
tiff's cause  of  action.  On  the  trial  of  a  prisoner  charged  with 
passing  counterfeit  money,  it  is  competent  to  prove  that  the  ac- 
cused offered  similar  money  at  about  the  same  time  to  other  per- 
sons, but  upon  the  question  of  intent  only.  Proof  that  he  at- 
tempted to  pass  his  spurious  money  upon  a  dozen  other  persons 
would  afford  no  legal  evidence  that  he  had  passed  it  to  the  prose- 
cutor, or  that  it  was  spurious.  These  are  the  points  in  issue  to  be 
first  established  by  independent  evidence,  and  when  established 
the  intent  may  be  aided  by  the  extrinsic  transactions.  There  is  no 
legal  connection  between  an  attempt  to  cheat  one  person  and  an 
attempt  to  cheat  another.  Nor  is  there  any  legal  objection  to  the 
idea  that  a  counterfeiter  or  a  purchaser  may  intend  to  cheat  one 
person,  and  not  wish  or  intend  to  cheat  another. 

The  fraud  upon  the  Plaintiff  here  must  be  established  by  com- 
petent proof.  An  attempt  to  defraud  Kenworthy  affords  no  l^al 
evidence  that  the  same  man  attempted  to  defiraud  Van  Kleek.  An 
undisciplined  mind  might  say  that  if  Leroy  would  cheat  one  man, 
he  would  cheat  another ;  and  it  appearing  that  he  cheated  Ken- 
worthy,  I  will  assume  that  he  cheated  the  Plaintiff.  This,  how- 
ever, is  neither  law  nor  logic. 

The  authorities  I  have  cited  show  that  this  fact  was  competent  to 
be  proved,  as  bearing  upon  the  motive  and  intent  of  Leroy  in  mak- 
ing the  purchase.  It  was  a  balanced  case.  The  Plaintiff  proved 
representations,  as  well  as  numerous  facts  and  circumstances,  tend- 
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ing  to  show  that  Leroy  intended  to  defraud  him  in  making  the 
purchase. 

The  Defendants  showed  various  facts  and  circumstances  tend- 
ing to  re-establish  the  good  faith  of  the  purchase.  That  being  the 
precise  point  in  controversy,  it  became  quite  important  to  es- 
tablish the  fraudulent  representation  to  Kenworthy. 

If  he  had  attempted  to  cheat  him,  the  jury  could  give  such  ef- 
fect to  that  fact  as  they  thought  proper,  in  determining  the  ques- 
tion of  good  or  bad  faith  then  before  them.  This  fact  the  jury 
had,  and  this  was  all  they  were  entitled  to. 

To  hold  that  the  fraud  upon  Kenworthy,  which  was  not  com- 
mitted upon  the  Plaintiff,  and  the  statement  upon  which  it  was 
based,  was  intended  by  the  purchaser  to  be  communicated  to 
him,  established  the  Plaintiff's  cause  of  action,  would  be  going 
beyond  any  reported  case,  and  beyond  all  sound  principle  (Allen 
V,  Addington,  7  Wend.  9). 

The  representations  must  be  made  to  the  seller  (when  represen- 
tation is  the  mode  of  fraud  resorted  to),  or  must  have  been 
intended  to  be  commimicated  to  him.  Statements  to  a  stranger, 
not  intended  for  the  Plaintiff,  cannot  give  a  ground  of  action. 
Each  case  depends  on  its  own  circumstances,  and  must  be  decided 
upon  its  own  facts. 

Judgment  should  be  affirmed. 
All  affirm,  except  Gbover,  J. 

Groveb,  J.  (dissenting). — ^The  question  for  the  determination 
of  the  jury  in  this  case  was,  whether  Leroy  purchased  the  goods 
in  question  with  the  fraudulent  intent  of  not  paying  therefor,  and 
thus  of  defrauding  the  Plaintiff  of  then*  value.  The  Plaintiff, 
among  other  things,  gave  evidence  tending  to  show  that  Leroy, 
at  about  the  time  of  the  purchase  in  question,  purchased  goods  of 
one  Kenworthy,  and,  as  an  inducement  to  Kenworthy  to  make 
the  sale,  made  false  and  fraudulent  statements  as  to  his  pecuniary 
circumstances  and  ability  to  pay  for  the  goods  so  purchased, 
which  statements  were  communicated  by  Kenworthy  to  the 
Plaintiff  before  the  sale  to  him. 
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The  Judge  charged  the  jury,  that  if  the  goods  were  purchased 
by  Leroy  of  the  Plaintiif,  upon  false  and  fraudulent  statements  to 
him  by  Leroy,  he  knowing  them  to  be  false,  and  that  he  procured 
the  goods  upon  such  false  representations,  no  title  passed. 

The  Judge  further  charged,  that  if  the  goods  were  sold  by 
the  Plaintiff  to  Leroy,  upon  the  strength  of  the  representations 
made  by  Leroy  to  Kenworthy,  or  the  Plaintiff  was  influenced 
to  make  the  sale  by  such  representations  to  Kenworthy,  the  sale 
is  not  for  that  reason  fraudulent,  unless  the  jury  further  believe 
that  such  representations  to  Kenworthy  were  made  by  Leroy  to 
be  communicated  to  the  Plaintiff,  and  with  the  intent  to  influence 
the  Plaintiff  to  give  him  (Leroy)  credit. 

The  Plaintiff's  counsel  excepted  to  this  latter  portion  of  the 
charge.  Had  the  action  been  to  recover  damages  of  Leroy  for 
inducing  the  Plaintiff  to  sell  him  goods  upon  credit,  by  false  and 
fraudulent  statements,  this  portion  of  the  charge  would  doubtless 
have  been  correct.  In  such  a  case,  the  statements  must  be  made 
to  the  Plaintiff,  either  by  the  Defendant  himself,  or  by  his 
authority.  But  this  was  an  entirely  different  case.  The  question 
in  this  case  was  whether  the  Defendant  made  the  purchase  in 
question  with  the  fraudulent  intention  of  cheating  the  Plaintiff 
out  of  his  goods,  by  not  paying  therefor. 

In  this  class  of  cases,  other  purchases  made  fraudulently  so  near 
the  time  of  the  one  in  question  tliat  the  purchaser  may  be  pre- 
sumed to  have  acted  upon  the  same  design,  may  be  given  in 
evidence  to  show  the  intention  with  which  the  one  in  question 
was  made,  or,  at  least,  as  reflecting  some  light  as  to  such  inten- 
tion (Hall  V.  Naylor,  18  N.  Y.  588,  and  cases  cited).  For  this 
purpose  it  is  immaterial  whether  the  statements  made  upon  the 
other  purchases  were  communicated  to  the  vendor  pre^aous  to 
the  sale  or  not.  True,  if  made  with  the  design  of  their  being 
communicated,  it  might  add  somewhat  to  the  force  of  the  e\d- 
dence;  but  even  this  might  depend  upon  other  circumstances. 
In  the  present  case,  from  that  portion  of  the  charge  not  excepted 
to,  taken  in  connection  with  that  excepted  to,  the  idea  conveyed 
to  the  jury  was,  that  the  fraudulent  statements  made  to  Ken- 
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worthy,  upon  the  purchase  from  him,  were  not  material,  unless 
communicated  to  the  Plaintiff,  by  the  authority  of  Leroy,  previous 
to  the  purchase  from  him.     This  was  error. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 
Affirmed, 

JOEL  TIFFANY, 
State  Reporter. 
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THE  FAKMERS  &  MECHANICS'  BANK  OF  GENESEE, 
Respondent,  v.  JASON  PARKER,  Impleaded  with  JOHN 
STEVENS  AND  HARRY  CHASE,  Appellant. 

BUI  of  Exchange —  Usury — Acceptance  hy  Drawee —  CustoTnary  Rate  of  Discount 

The  drawee  for  whose  benefit  a  drafl  is  drawn  and  procured  to  be  discounted, 
and  the  proceeds  of  which  are  paid  over  to  him,  is  a  substantial  party  to  such 
draft,  and  liable,  independent  of  any  question  of  acceptance  of  said  drafts 

Appeal  from  the  Superior  Court  of  the  City  of  Buffalo.  The 
action  was  upon  a  bill  of  exchange  for  $3,500,  drawn  on  the  7th 
of  Nov.,  1860,  at  Toledo,  Ohio,  by  Stevens  ife  Chase,  of  that 
place,  discounted  by  the  Marine  Bank  at  Toledo  for  the  drawers, 
and  after  acceptance  by  the  Defendant,  to  whom  it  was  addressed, 
rediscounted  by  the  Plaintiff,  a  bank  at  Buffalo. 

The  defence  alleged  in  the  answer  was,  that  before  it  was  ac- 
cepted by  the  Defendant,  the  draft  had  been  discounted  for  the 
drawers  by  the  Marine  Bank  of  Toledo,  at  a  usurious  rate  of 
interest,  in  violation  of  the  laws  of  Ohio ;  that  the  Defendant 
accepted  it  without  further  consideration,  and  that  the  Plaintiffs 
afterwards  took  the  paper  with  notice  of  these  facts. 

The  cause  was  tried  before  Judge  Clinton,  without  a  jury ;  and 
the  following  is  a  statement,  in  substance,  of  the  material  find- 
ings: 

The  statute  of  Ohio  on  which  the  Appellant  relies,  is  entitled : 
"  An  Act  to  authorize  the  business  of  banking."  The  Marine 
Bank  was  organized  under  the  Act,  and  the  Defendant  claims 
that  the  loan  to  the  drawers  was  in  violation  of  the  24:th  section, 
and  that  the  draft  was,  therefore,  usurious  and  void.  That  sec- 
tion is  as  follows  :  "  Every  banking  company  deriving  any  of  its 
powers  and  privileges  from  this  act,  may  take,  reserve,  receive 
and  charge,  on  any  loan  or  discount  made,  or  upon  any  note  or 
bill  of  exchange,  or  other  evidence  of  debt,  at  the  rate  of  six  per 
centum  per  annum  on  the  amount  of  any  such  note,  bill  of  ex- 
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change,  or  other  evidence  of  debt,  so  discounted,  and  no  more; 
provided,  however,  that  interest  may  be  reserved,  or  taken  in 
advance,  at  the  time  of  making  the  loan  or  discount,  according  to 
the  usual  rules  of  banking,  or  as  calculated  in  Hewlett's  tables ; 
and  the  knowingly  taking,  reserving,  or  charging,  on  any  debt  or 
demand  payable  to  such  company,  of  a  rate  of  interest  greater 
than  that  allowed  by  this  section,  shall  be  held  and  adjudged  a 
forfeiture  of  such  debt  or  demand  ;  but  the  purchase,  discount,  or 
sale  of  a  bill  of  exchange  payable  at  another  place  than  the  place 
of  such  purchase,  discount,  or  sale,  at  the  current  (Uscount  or  pre- 
mium^  shall  not  be  considered  a  taking,  reserving,  or  receiving 
interest,  provided  no  agreement  or  understanding  shall  be  made 
that  the  same  shall  he  paid  at  any  other  place  than  that  at  which 
it  is  made  payable"  (1  Swan's  R.  S.  of  Ohio,  p.  139,  §  61). 

The  bill  in  question  was  made  payable  to  the  order  of  Wni. 
Hitchcock,  the  cashier  of  the  Marine  Bank,  who  made  the  usual 
cashier's  endorsement  in  behalf  of  the  bank.  On  the  day,  or  the 
day  before  the  draft  was  made,  Stevens  and  Chase  made  applica- 
tion for  the  discount  of  a  draft,  payable  in  the  city  of  New  York. 
They  refused  this,  but  proposed  to  discount  two  drafts  of  $3,600 
each,  drawn  on  the  Defendant,  at  Buffalo  ;  the  officers  stating  aft 
a  reason,  that  the  bank  was  short  of  currency,  and  they  would 
have  to  charge  one-half  of  one  per  cent,  to  procure  a  rediscount, 
and  that  the  bankxjould  make  more  if  the  drafts  were  drawn  on 
Buffalo  than  it  could  if  they  were  made  payable  in  New  York  ; 
that  the  bank  wanted  to  make  one  per  cent,  a  month,  and  could 
do  about  that  by  charging  one-half  of  one  per  cent,  for  collecting, 
in  addition  to  six  per  cent,  interest  in  advance ;  that  the  bank 
could  procure  a  rediscount  at  Buffalo,  and  designed  to  do  so.  It 
was  accordingly  agreed  that  the  two  drafts  should  be  made  on 
Buffalo,  and  be  discounted  for  the  drawers  by  the  Marine  Bank. 
It  was  usual  for  the  banks  at  Toledo  to  charge  one-half  of  one 
per  cent,  for  collecting  paper  payable  in  Buffalo,  and  the  usual 
course  of  business  was,  for  the  banks  in  Buffalo  to  collect  for  the 
banks  in  Ohio  paper  payable  in  Buffalo,  and  remit  the  proceeds 
to  the  city  of  New  York  for  one-half  of  one  per  cent. 


Digitized  by  VjOOQ IC 


SOi  FARMERS  &  MECHAXICS'  BANK  v.  PARKER.  [Sept., 


Statement  of  the  Case. 


The  bill  of  exchange  in  question  was  drawn  in  pursuance  of 
the  agreement  so  made,  and  was  discounted  by  the  bank.  The 
bank  retained,  on  such  discount,  six  per  centum  per  annum  in 
advance,  for  the  time  the  bill  had  to  run;  also  one-half  of  one 
per  cent,  on  the  amount  of  the  bill,  being  the  usual  charge  for 
collection,  and  paid  to  the  drawers  the  proceeds  of  the  draft, 
after  these  deductions.  The  bank  immediately  transmitted  the 
bill  to  the  Plaintiff,  at  Buffalo,  with  a  request  to  discount  it  and 
remit  the  proceeds  to  the  city  of  New  York.  The  Defendant 
had  not  then  accepted  the  bill.  The  Plaintiff  procured  the  De- 
fendant's acceptance,  and  thereafter  discounted  the  bill  for  the 
Marine  Bank  of  Toledo,  retaining,  by  way  of  discount,  at  the  rate 
of  seven  per  cent,  per  annum,  and  remitted  the  avails  by  draft  to 
the  city  of  New  York,  less  the  current  rate  of  exchange,  to  the 
correspondent  of  the  Marine  Bank  of  Toledo.  The  current  rate 
of  exchange  between  Toledo  and  Buffalo,  during  the  year  1860, 
was  one-half  of  one  per  cent,  in  favor  of  Buffalo ;  as  between 
Toledo  and  New  York,  it  was  one  per  cent,  in  favor  of  New 
York ;  and  as  between  Buffalo  and  New  York,  one-half  of  one  per 
cent,  in  favor  of  New  York.  The  Plaintiff,  in  making  discount^ 
acted  in  good  faith,  and  without  notice  of  any  usury  in  the 
original  discounting  of  the  bill  of  exchange. 

The  Defendant  resided  in  Buffalo,  and  he  was  the  consignee 
and  factor  of  Stevens  and  Chase,  who  were  produce  merchants  in 
Toledo.  This  business  relation  had  existed  between  them  for  a 
number  of  years.  Messrs.  Stevens  and  Chase  had  for  several 
years  raised  funds  to  purchase  grain  by  the  discount  of  drafts,  on 
an  understanding  that  the  funds  thus  raised  should  be  used  in 
purchasing  grain,  and  the  grain  should  be  consigned  to  the 
Defendant  for  sale.  A  general  account  was  kept  between  them, 
but  the  remittances  of  Stevens  and  Chase,  and  the  proceeds  of 
the  property  they  consigned  to  the  Defendant  for  sale,  did  not 
equal  their  di*afts,  so  that  the  Defendant  had  been  for  tliree  or 
four  years,  and  still  continued  to  be,  their  creditor,  on  account  of 
his  acceptances,  to  an  amount  exceeding  $20,000.  On  the  gene- 
ral understanding,  however,  stated  above,  he  continued  to  honor 
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their  drafts,  and  accepted  that  in  question,  the  proceeds  of  which 
were  procured  and  used  in  pursuance  of  such  understanding. 

The  Judge  found,  as  matter  of  fact,  that  by  the  laws  of  Ohio, 
all  bills  of  exchange  discounted  in  violation  of  the  provision 
above  cited  from  the  banking  act,  are  usurious  and  void ;  but  that 
by  the  laws  of  that  State,  tlie  discount  in  question  was  not  usu- 
rious. 

He  accordingly  rendered  judgment  in  favor  of  the  Plaintiffs  for 
$3,791.96,  which  was  affirmed  on  appeal  to  the  General  Term. 

E,  C.  Sprague  for  Appellant. 
John  Ganson  for  Respondent. 

Porter,  J. — The  defence  alleged  in  the  answer  is  founded  on 
the  supposed  violation  of  a  statute  of  Ohio  by  the  parties  to  the 
original  discount.  The  Appellant  is  met  at  the  outset  with  the 
serious  difficulty  that  he  produces  no  finding,  as  matter  of  fact, 
that  the  discount  in  question  was  in  violation  of  the  laws  of  Ohio. 
The  Judge,  on  the  contrary,  finds  that  it  was  not  in  contravention 
of  those  laws  ;  and,  as  the  cause  was  tried  without  a  jury,  we  are 
bound,  in  support  of  the  judgment,  to  make  every  rational  intend- 
ment consistent  with  the  facts  specifically  found  (Carman  v, 
Pultz,  21  New  York,  547 ;  Grant  v.  Morse,  22  id.  323). 

There  is  nothing  to  warrant  us  in  assuming,  against  the  finding 

of  the  Judge,  that  the  reservation  in  Ohio,  by  one  of  the  banks, 

of  the  usual  percentage  for  collection  on  bills  payable  elsewhere, 

was  an  imauthorized  or  illegal  exaction.     The  amount  retained 

as  interest,  eo  nomine,  was  just  what  the  bank  was  entitled  to 

claim.     It  appears  that,  on  cash  transactions,  the  rate  of  exchange 

was  tlien   in  favor  of  Buffalo;  but,  on  time  loans  payable  in 

Buffalo,  we  are  bound  to  assume,  in  accordance  with  the  tenor 

of  the  findings,  that  there  was  a  current  discount  at  Toledo  of 

one-half  of  one  per  cent.,  being  the  customary  cost  of  collection. 

The  section  of  the  statute  on  which  the  Defendant  relies,  provides, 

in  substance,  that  the  discount  of  a  bill  of  exchange  payable 

elsewhere  at  the  "  current  discount,"  shall  not  be  considered  as  a 

taking  or  reservation  of  interest  within  the  meaning  of  the  act, 
20 
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unless  there  be  an  understanding  that  the  bill  is  not  to  be  paid  at 
the  place  so  named.  In  this  case,  it  is  not  claimed  that  there  was 
any  such  understanding ;  and  there  is  nothing  in  the  findings  to 
justify  us  in  holding  that  the  customary  charge  of  tlie  Toledo 
banks  for  collection  was  a  mere  cover  for  usurious  extortion. 

If  the  discount  was  at  a  rate  allowed  by  law,  it  was  not 
rendered  usurious  by  any  legitimate  use  which  .might  afterwards 
be  made  of  the  paper,  or  by  the  acknowledged  purpose  of  the 
bank  at  the  time  to  apply  it  to  such  future  use.  That  was  a 
matter  in  which  the  borrowei-s  had  no  concern.  The  lender  was 
entitled  to  retain  the  security  in  his  own  hands,  or  to  make  any 
lawful  disposition  of  it  which  would  tend  to  his  interest  or  ad- 
vantage. If  the  bank,  by  submitting  to  a  rediscount  at  the  rate 
of  seven  per  cent.,  could  supply  itself  at  once  with  current  funds 
in  New  York  at  an  expense  equivalent  to  the  mere  cost  of  col- 
lecting the  draft  at  maturity,  the  rediscount  secured  a  legitimate 
benefit  to  the  lender,  without  prejudice  or  loss  to  the  borrower. 
Indeed,  in  the  present  case,  the  course  adopted  seems  to  have 
been  attended  with  advantage  to  both ;  for  the  drawers,  in  the 
first  instance,  proposed  a  discount  of  their  draft  on  New  York 
which  would  have  been  perfectly  legal,  but  would  have  added  one- 
half  of  one  per  cent,  to  the  amount  to  be  paid  at  maturity,  by 
reason  of  the  difference  of  exchange,  aside  from  the  cuiTent 
charge  for  collection.  In  any  view  of  the  case  which  we  are  at 
liberty  to  take  upon  the  facts  found  by  the  Judge,  the  transac- 
tion was  not  usurious  under  the  laws  of  Ohio. 

But  even  if  this  were  otherwise,  the  defence,  under  the  usury 
laws  of  that  State,  would  be  unavailing  against  the  Plaintiff's, 
who  were  purchasers  in  good  faith,  without  notice  of  the  antece- 
dent facts.  With  us  the  rule  is  different ;  but  it  is  to  be  borne  in 
mind  that  the  Defendant's  answer  does  not  allege  a  usurious 
agreement  in  violation  of  the  laws  of  New  York,  and  no  appli- 
cation for  an  amendment  was  made  at  any  time  in  the  Court 
below.  The  rights  of  the  parties  must  be  determined  with  ref- 
erence to  the  laws  of  the  State  in  which  the  discount  was  made. 

The  usury  statute  of  Ohio  is  applicable  only  to  banking  corpo- 
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rations ;  and,  unlike  our  own,  it  merely  declares  a  forfeiture  of 
the  debt  as  between  tbe  lender  and  borrower,  without  annulling 
the  contract.  In  respect  to  the  bank  making  the  illegal  loan,  the 
contract  is  void;  not  because  the  statute  bo  declares  it,  for  it  con- 
tains no  such  declaration,  but  simply  because  the  contract  is 
ultra  vires,  as  the  Courts  of  tliat  State  have  repeatedly  held 
(Bank  of  Chillicothe  v,  Swayne,  8  Ohio,  257;  Creed  v.  Com- 
mercial Bank  of  Cincinnati,  11  id.  489 ;  Miami  Exporting  Co. 
V.  Clark,  13  id.  1 ;  Bank  of  Wooster  v.  Stevens,  1  Ohio  State 
K.,  N.  S.,  233 ;  Busby  v.  Finn,  id.  409 ;  Preble  Co.  Bank  v. 
Eussell,  id.  313).  In  respect  to  purchasers  of  commercial  paper 
in  good  faith  for  value,  it  is  no  defence,  under  the  laws  of  Ohio, 
that  the  contract  was  usurious  as  between  the  original  parties. 
It  so  happened  that  this  precise  point  was  adjudged  in  that  State, 
by  the  ultimate  appellate  tribunal,  in  the  interim  between  the 
trial  of  the  present  action  and  the  decision  rendered  by  Judge 
Clinton  (Pickaway  Co.  Bank  v,  Prather,  12  Ohio  State  E.,  497, 
511).  Even  if  the  question  were  doubtful,  we  should  hesitate  to 
oppose  our  opinion  of  the  true  construction  of  a  statute  of  another 
State,  to  the  judgment  of  its  own  Court  of  last  resort ;  but  in 
this  instance,  it  is  proper  to  say,  that  we  fully  concur  in  the 
reasoning,  as  well  as  the  conclusions,  of  the  tribunal  by  which 
that  judgment  was  pronounced. 

As  these  views  are  controlling,  it  is  needless  to  consider  other 
questions  very  fully  and  ably  discussed  by  the  respective  counsel, 
but  not  necessarily  involved  in  the  decision. 

The  judgment  should  be  affirmed. 

All  the  Judges  concurring,  except  Bookes,  J.,  who  was  absent, 

Judgment  affirmed. 

All  affirm. 

JOEL  TIFFANY, 
State  Reporter. 
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FAEMERS  &  MECHANICS'  BANK  OF  GENESEE,  Ee- 
8P0NDENT,  V.  DANIEL  M.  JOSLYN  ai^d  Others,  Ap- 
pellants. 

Foreclosure — Original  Contract — Us^iry — Subsequent  Taint — Practice — Amend- 
ment of  Complaint. 

A  party  claiming  to  be  the  victim  of  usurious  exaction  cannot  avail  himself 
of  the  invalidity  of  a  later  contract  to  shield  himself  from  liability  on  one  of  an 
earlier  date,  which  was  honest  and  free  from  vice. 

When  a  new  note  was  given,  including  as  a  part  of  the  consideration  thereof 
the  amount  of  a  note  previously  due  and  unpaid,  the  fact  that  the  new  not« 
was  void  for  usury  will  not  shield  the  party  from  the  payment  of  the  original 
note. 

Appeal  from  the  Supreme  Court.  The  action  was  for 
the  foreclosure  of  a  mortgage  to  the  Plaintiff,  as  a  continuing 
security  for  the  payment  of  all  commercial  papers  then  or  there- 
after to  be  held  by  the  Plaintiff,  on  which  Daniel  M.  Joslyn  was 
liable,  or  might  become  so  at  any  subsequent  period.  The  com- 
plaint originally  framed  alleged  his  liability  in  the  sum  of 
$1,500,  with  interest,  for  which  the  Plaintiff  held  his  note,  bear- 
ing date  the  24th  of  Dec.,  1860,  payable  thirty  days  from  date. 
The  Defendants,  other  than  William  Joslyn,  who  disclaimed  any 
interest  in  the  mortgaged  premises,  alleged,  by  way  of  defence, 
that  the  note  of  that  date  was  void  for  usury,  having  been  dis- 
counted at  a  rate  of  interest  exceeding  seven  per  cent.  The 
Court,  at  Special  Term,  directed  the  trial  of  the  issues  of  fact, 
presenting  the  question  whether  the  note  was  discounted  at  a 
usurious  rate  of  interest.  On  the  trial  of  these  issues  at  the  Erie 
Circuit,  before  Mr.  Justice  Grover,  who  had  directed  and  framed 
them  at  Special  Term,  it  appeared  by  evidence  on  both  sides 
that  the  note  in  question  was  given  in  renewal  of  a  previous  note 
to  the  Plaintiff  which  matured  on  the  10th  of  December,  and 
that  such  prior  note,  which  was  free  from  any  taint  of  usury, 
was  never  paid  otherwise  than  by  the  discount  of  the  renewal 
note,  and  that  the  whole  amount  remained  due,  except  one 
month's  interest,  which  was  paid. 

Upon  these  facts  appearing,  the  Plaintiff's  counsel  applied  for 
the  framing  of  additional  issues  for  the  purpose  of  presenting 
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the  whole  case  together.  The  Defendants'  counsel  objected,  in- 
sisting that  no  such  issue  was  presented  by  the  pleadings ;  that 
there  was  no  opportunity  to  plead,  or  to  prove  any  defence  they 
might  have  to  the  original  note ;  that  the  verdict  should  be  con- 
formed to  the  issues  as  settled,  and  that  the  Com*thad  no  power,  at 
that  time^  to  change  or  modify  the  previous  order. 

The  Judge  granted  the  application,  no  affidavit  being  made  by 
Defendants  of  prejudice  or  surprise ;  and  on  the  issues  as  modi- 
fied, the  jury  found  that  the  renewal  note  was  discounted  at  a 
usurious  rate  of  interest,  but  that,  with  the  exception  above  noted, 
the  original  note  was  due  to  the  Plaintiff,  and  that  it  remained 
unpaid  otherwise  than  by  the  proceeds  of  the  usurious  discount. 

A  case  was  made  by  the  Defendants,  upon  which,  together  with 
the  findings  of  the  jury,  the  cause  was  heai*d  before  Mr.  Justice 
Hoyt,  at  Special  Term.  At  the  hearing,  the  Plaintiff  moved  for 
leave  to  amend  the  complaint  in  conformity  with  the  proof  and 
the  findings.  The  motion  was  resisted,  on  the  ground  that  such 
an  amendment  would  wholly  change  the  Plaintiff 's  cause  of  ac- 
tion, and  that  the  Defendants  would  have  no  opportunity  to  try 
the  issue  presented.  No  affidavit  was  made  on  the  part  of  the 
Defendants,  and  the  amendment  was  allowed  by  the  Court,  and 
the  Defendants  were  not  allowed  to  put  in  a  further  answer. 

The  trial  resulted  in  the  finding  by  the  Court  of  substantially 
the  same  facts  previously  found  by  the  jury,  and  in  the  usual 
judgment  of  foreclosure  for  the  amount  of  the  original  note,  with 
interest.  The  judgment  was  affirmed  on  appeal  to  the  General 
Term,  in  the  Eighth  Judicial  District,  and  the  Defendants  appealed 
to  this  Court. 

J.  M,  Humphry  for  Appellants. 
John  Ganaon  for  Respondent. 

Porter,  J. — The  judgment  is  in  exact  accordance  with  the 
legal  rights  of  the  parties.  The  Court  refused  to  enforce  the 
illegal  agreement,  and  it  also  declined  to  permit  its  perversion  to  a 
use  injurious  to  the  Plaintiff  and  beneficial  to  the  Defendants,  but 
to  which  the  latter  were  not  entitled  either  in  conscience  or  in  law. 


Digitized  by  VjOOQ IC 


310  FARMERS  &  MECHANICS'  BANK  v.  JOSLYN.  [Sept., 

OpiDioa  by  Porter,  J. 

The  infected  contract  did  not  absolve  the  mortgagor  from  his 
antecedent  obligation,  nor  did  it  impair  the  rights  of  the  Plaintiff 
under  a  prior  and  valid  agreement.  It  is  true  that  the  usurer  is 
not  permitted,  at  his  own  election^  to  allege  an  illegal  act  as  a 
ground  for  reinstating  an  old  security ;  but  it  is  equally  true 
that  a  party  who  claimed  to  be  the  victim  of  exaction  cannot 
avail  himself  of  the  invalidity  of  a  later  contract,  as  a  shield 
from  liability  on  one  of  an  earlier  date  which  was  honest  and 
free  from  vice  (Brown  v,  Dewey,  1.  Sandf.  Ch.  R.  56 ;  Swartwout 
V.  Payne,  19  Johnson,  294 ;  Billington  v.  Wagoner,  33  New 
York,  31 ;  La  Farge  v,  Herter,  5  Selden,  241 ;  Crane  v.  Hubbell, 
7  Paige,  413).  It  appeared  on  the  trial  that  the  paper  in  question 
was  discounted  for  the  sole  purpose  of  renewing  a  note  pre- 
viously due  and  dishonored,  and  of  which  the  payment  was  se- 
cured by  the  mortgage  set  forth  in  the  complaint.  To  meet  the 
case  in  this  new  phase,  the  Judge  submitted  to  the  jury  such  ad- 
ditional issues  as  were  essential  to  bring  to  the  view  of  the  Court 
all  the  facts  material  to  a  just  and  intelligent  decision.  To  this 
we  see  no  well  founded  objection.  He  was  invested  with  the 
same  power  at  the  Circuit  which  he  exercised  at  Special  Term  in 
framing  the  original  issue.  It  was  a  question  addressed  to  his 
sound  discretion.  We  think  he  was  clearly  right  in  the  disposi- 
tion which  he  made  of  it ;  but  if  we  entertained  a  different 
opinion,  we  should  not  be  at  liberty  to  reverse  the  judgment  on 
a  question  of  mere  practice,  in  respect  to  which  the  Court  below 
is  the  ultimate  arbiter. 

The  order  of  the  Court,  conforming  the  pleading  to  the  proof 
and  the  findings,  was  made  in  the  exercise  of  a  like  discretion. 
It  involved  no  change  in  the  form  of  the  action,  or  in  the  nature 
and  substance  of  the  claim.  The  Defendants  were  not  taken  by 
surprise,  and  they  suffered  no  legal  prejudice  from  the  amend- 
ment. 

The  judgment  should  be  affirmed. 

All  the  Judges  concurring. 

Judgment  affirmed.  JOEL  TIFFANY, 

State  Reporter. 
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THE  CITY  BUILDING  AND  LOAN  COMPANY,  Respond- 
ENT,  V.  GEOEGE  L.  FATTY,  Impleaded,  &c..  Appellant. 

Foreclosure — Building  Associations —  Usury — Practice — Findings  of  Fact. 

This  Court  cannot  go  beyond  the  findings  of  the  Special  Term  to  determine 
whether  the  conclusions  of  law  are  erroneous.  If  a  party  desires  to  present 
questions  of  fact,  he  must  present  them  through  the  proper  findings  of  the 
Judge,  referee,  or  jury. 

Parker,  J. — This  action  is  brouglit  to  foreclose  a  mortgage  ex- 
ecuted to  the  Plaintiff  by  George  L.  Fatty  and  Louisa  Fatty  his 
wife.  It  was  tried  at  a  Special  Term  of  the  Supreme  Court  of  the 
city  of  Buffalo,  and  resulted  in  a  decision  in  favor  of  the  Plain- 
tiff, upon  which  judgment  was  rendered,  which  the  General  Term 
of  that  Court,  on  appeal,  affirmed.  The  record  shows  no  findings 
of  fact  by  the  Special  Term,  and  its  only  conclusions  of  law  are 
the  decision,  "  that  there  is  due  to  the  Plaintiff,  on  the  bond  and 
mortgage  mentioned  and  set  forth  in  the  complaint,  the  sum  of 
$756.88;"  and  the  direction  that  "judgment  be  entered  for  a 
foreclosure  and  sale,"  containing  the  ordinary  provisions  and  di- 
rections, including  the  one  that,  if  the  moneys  arising  from  the 
sale  be  insufficient  to  pay  the  amount  due,  &c.,  "  the  Defendant, 
George  L.  Fatty,  who  is  personally  liable  for  the  payment  of  the 
debt  secured  by  the  bond  and  mortgage,  pay  to  the  Plaintiff  the 
amount  of  such  deficiency,"  &c.  These  conclusions  and  decisions 
were  excepted  to  by  the  Defendant. 

Inasmuch  as  the  Appellant  has  failed  to  bring  before  this  Court 
the  facts  of  the  case  in  the  only  way  authorized  by  the  Code — that 
is,  by  the  findings  of  the  Court  at  Special  Term  (Code,  §  268, 
subd.  2  and  3) — it  is  quite  impossible  for  us  to  say  that  there  is  any 
error  in  the  decision  of  the  Special  Term. 

The  allegations  of  error  made  by  the  Appellant's  counsel  in  his 
points  are,  that  the  loan  for  which  the  bond  and  raoi'tgage  were 
given  was  usurious ;  that  the  Plaintiff  had  no  corporate  authority 
to  exact  any  interest,  and  hence  the  act  of  loaning  on  interest  was 
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ultra  vires ;  that  the  bond  was  illegal  and  void,  because  it  does 
not  appear  that  the  advance  was  made  for  the  objects  contempla- 
ted by  the  act  under  which  the  Plaintiff  became  incorporated,  and 
that  the  bond  was  both  usurious  and  illegal,  because  neither  De- 
fendant Fatty  nor  his  wife  were  stockholders  in  the  association 
when  the  loan  was  granted,  and  therefore  the  loan  is  not  saved 
from  being  usurious  by  the  provisions  of  the  act  on  that  subject 

It  is  manifest  that  all  these  objections  to  the  Plaintiff's  right  to 
a  judgment  in  its  favor  rest  upon  assumed  facts.  We  cannot  go 
into  an  examination  of  the  evidence  to  see  whether  the  facts 
necessary  to  sustain  the  objections  exist  (Grant  v.  Morse,  22  N. 
Y.  E.  323  ;  Cady  v,  Allen,  18  N.  Y.  R  573  ;  Phelps  v.  McDon- 
ald, 26  N.  Y.  R.  82 ;  Leland  v.  Cameron,  31  N.  Y.  K.  115). 

If  we  look  into  the  pleadings  to  see  whether  the  necessary  facts 
on  which  to  raise  the  Defendant's  objections  there  stand  admitted, 
we  find  that  no  facts  are  there  admitted.  The  answer  contains  a 
general  denial  of  all  the  allegations  of  the  complaint.  Keither  is 
there  any  defect  in  the  Plaintift'^s  case,  bs  stated  in  the  complaint, 
which,  even  if  taken  as  it  there  stands,  presents  any  obstacle  to 
the  judgment.  It  is  true,  as  the  Defendant's  counsel  insists,  that 
the  bond  therein  set  forth  requires  the  payment  of  seven  per  cent, 
interest  on  the  whole  principal  sum  of  $1,800,  notwithstanding  it 
also  requires  the  montlily  reduction  of  such  principal  by  the  pay- 
ment of  instalments  of  $9  per  month.  But  these  payments  are 
to  continue  only  "  until  the  object  of  the  said  The  City  Building 
and  Loan  Association,  as  contemplated  in  and  by  its  articles  of 
association,  should  be  attained  and  accomplished  " — that  is,  until 
the  fund  accumulated  shall  amount  to  $200  per  share,  when  it  is 
to  be  returned  to  the  members  of  the  association.  The  money 
loaned,  therefore,  is  not  to  be  absolutely  repaid  ;  and  the  require- 
ment to  pay  interest  on  the  whole  principal,  after  it  shall  have 
been  reduced  by  the  montlily  instalments,  does  not  make  the  bond 
usurious.  There  is  nothing  in  the  complaint  showing  how  nearly 
the  Defendant's  share,  or  the  whole  number  of  shares  into  which 
the  stock  of  the  association  was  divided,  was  paid  up,  and  con- 
sequently nothing  showing  but  that  $200  per  share  would  be  ready 
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to  be  returned  to  the  members  entitled  to  it,  and  thus  the  "  object 
contemplated  by  the  articles  of  agreement  be  attained  and  accom- 
plished "  upon  the  pajonent  of  the  first  monthly  instalment  re- 
quired by  the  bond. 

In  regard  to  the  objection  that  the  loan  upon  interest  was  be- 
yond the  corporate  authority  of  the  Plaintiff,  we  find,  upon  look- 
ing into  the  act,  that  it  contemplates  the  making  of  loans  to  mem- 
bei-8  of  the  association,  without  prohibiting  loans  upon  interest. 
The  taking  of  interest  is  so  much  the  ordinary  incident  to  a  loan, 
that  the  authority  to  loan  implies  it,  and  it  was  not  an  act  ul- 
tra vires  in  the  corporation  to  make  a  loan  on  interest.  The 
other  objections  resting  wholly  upon  facts  assumed,  but  not  shown 
to  exist,  must  also  fail  to  be  sustained.  The  judgment  should  be 
affirmed. 

All  concur, 

Aflirmed. 

JOEL  TIFFANY, 
State  Reporter. 


Digitized  by  VjOOQ IC 


314  WILLIAMS  v.  SHELLY.  [Sept., 


Statement  of  the  Case. 


JOEN  n.  WILLIAMS,  Respondent,  v.   CHESTER  F. 
SHELLY,  Appellant. 

Execution — Sale  in  Good  Faith — Principal  and  Surety — Consideration — 

Liability, 

The  assumption  of  a  new  liability  is  a  good  consideration  to  constitute  the 
party  assuming  it  a  purchaser  in  good  faith. 

Where  a  surety  of  the  parties  purchased  of  them  their  stock  of  goods,  and 
agreed  to  assume  their  habilities,  and  to  indemnify  them  against  their  indebted- 
ness for  the  same,  his  relation  as  surety  for  them  became  changed  to  that  of 
principal ;  and  that  change  of  relation  and  new  liability  furnished  a  suflB^cient 
consideration  to  constitute  him  a  purchaser  in  good  faith. 

As  against  a  purchaser  in  good  faith,  an  execution  does  not  become  a  lien 
on  the  personal  chattels  of  the  debtor  until  actual  levy. 

This  action  was  brought  in  the  Supreme  Court  to  recover 
damages  for  the  alleged  conversion  of  a  quantity  of  dry-goods  by 
the  Defendant. 

Upon  the  trial  at  Circuit  it  was  proved  that  Mitchell  &  Derry 
were,  in  the  spring  of  1857,  carrying  on  mercantile  business, 
as  partners,  in  Niagara  county.  That  at  that  time  they  went  to 
New  York,  and  agreed  for  the  purchase  of  a  large  amount  of 
goods.  That  some  of  the  purchasers  refused  to  deliver  the  goods 
without  security.  Thereupon  Mitchell  &  Derry  wrote  to  the 
Plaintiff  to  come  to  New  York.  That  the  Plaintiff  went  to  the 
city,  and  there  became  surety  for  Mitchell  &  Derry  for  the 
price  of  tlie  goods,  which  were  then  delivered  and  forwarded  to 
the  store  occupied  by  Mitchell  &  Derry.  The  evidence  was  con- 
flicting upon  the  question  whether  it  was  agreed  between  the 
Plaintiff  and  Mitchell  &  Derry  that  the  former  should  become  a 
partner  in  the  business.  It  was  claimed,  upon  the  part  of  the 
Plaintiff,  that  such  an  agreement  was  made. 

On  tlie  twenty-firet  of  May,  1857,  an  agreement  in  writing 
was  entered  into  between  the  Plaintiff  and  Mitchell  &  Derr>%  by 
whicli  the  partnerehip  was  declared  to  be  dissolved,  and  Mitchell 
ife  Derry  transferred  to  the  Plaintiff  all  their  interest  in  the  goods 
for  which  the  Plaintiff  had  become  security,  and  the  Plaintiff 
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agreed  to  pay  for  said  goods,  and  to  indemnify  Mitchell  &  Derry 
against  their  liability  therefor.  It  was  further  proved  that  the 
Plaintiff  took  possession  of  the  goods,  and  that  the  Defendant 
thereafter  took  and  sold  the  goods. 

On  the  part  of  the  Defendant,  it  was  proved  that  he  was 
sheriff  of  Kiagara  county ;  that  before  the  twenty -first  of  May 
several  executions  were  placed  in  his  hands  against  Mitchell  & 
Derry,  with  instructions  not  to  levy  until  further  directions  ;  that 
shortly  before  the  21st  of  May,  another  execution  against  Mitchell 
&  Derry  was  placed  in  his  hands  for  collection  ;  that  he,  shortly 
after  the  21st  of  May,  levied  upon  the  goods  in  question,  by  vir- 
tue of  such  executions,  and  sold  the  same  thereon. 

The  several  judgments  upon  which  the  executions  were  issued, 
were  proved,  and  evidence  was  given  tending  to  show  that  Plain- 
tiff was  aware  of  the  insolvent  condition  of  Mitchell  &  Derry, 
and  also  of  the  existence  of  judgments  against  them.  The  De- 
fendant's counsel  requested  the  Judge  to  direct  a  verdict  for  the 
Defendant.  This  was  refused,  and  the  Defendant's  counsel  ex- 
cepted. The  counsel  further  requested  the  Court  to  charge  the 
jury,  that  if  the  only  consideration  of  the  sale  to  the  Plaintiff 
was  the  execution  of  the  agreement,  by  which  the  Plaintiff* 
agi-eed  to  assume  and  pay  the  debts  therein  specified,  then  the 
Plaintiff  was  not  a  purchaser  in  good  faith,  &c.  The  Court  re- 
fused so  to  charge,  and  the  Defendant's  counsel  excepted. 

The  Defendant's  counsel  further  requested  the  Court  to  charge, 
that  if  the  sale  was  only  intended  as  a  security,  then  it  was  not 
within  the  protection  of  the  statute,  although  in  good  faith. 
The  Court  refused,  and  Defendant  excepted. 

The  Court  charged  the  jury  that  it  was  necessary,  to  charge 
the  property  with  the  lien  of  the  execution,  that  the  Defendant 
should  show,  apd  the  jury  should  find,  that  the  Plaintiff  had 
notice,  in  some  form,  of  the  issuing  of  the  execution  ;  that  notice 
of  the  judgment  was  not  sufficient ;  that  if  the  bill  of  sale  was 
intended  as  a  security  for  endorsing  tlie  notes,  and  was  without 
other  consideration,  yet  if  the  same  was  in  good  faith,  before 
levy,  and  without  notice  of  the  issuing  of  the  execution,  the 
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Plaintiff's  right  to  the  goods  would  be  superior  to  that  of  the 
sheriff  under  the  execution.  To  which  several  rulings,  the  De- 
fendant's counsel  excepted. 

The  jury  found  a  verdict  for  the  Plaintiff. 

The  Defendant  moved,  at  Special  Term,  to  set  aside  the  ver- 
dict, which  was  granted,  unless  the  Plaintiff  stipulated  to  remit  a 
portion  of  the  damages  found  by  the  jury. 

The  Plaintiff  gave  the  stipulation  required,  and  entered  judg- 
ment for  the  residue,  from  which  the  Defendant  appealed ;  and 
after  affirmance  by  the  General  Term,  appealed  to  this  Court 

Dams  <&  Piper  for  Respondent. 
P.  L,  Ely  for  Appellant. 

Gbover,  J. — There  was  no  exception  to  any  ruling  of  the 
Court,,  upon  the  question  of  damages,  taken  upon  the  trial.  No 
such  question  can  therefore  be  entertained  by  this  Court.  It  was 
competent  for  the  Special  Term,  in  case  the  damages  found  were 
excessive,  to  order  a  new  trial,  unless  the  excess  was  remitted  by 
the  Plaintiff,  and  in  that  event,  to  deny  it.  The  action  of  the 
Special  Term  in  that  respect,  under  the  facts  of  this  case,  cannot 
be  reviewed  here.  At  common  law  an  execution  bound  the  per- 
sonal property  of  the  Defendant,  from  its  teste,  even  against  a 
bond  tide  purchaser  (Cro.  Eliz.  174;  Audley  v,  Halsey,  Cro. 
Car.  148).  This  was  altered  by  29th  Car.  2,  ch.  3,  §  16,  making  such 
purchase  valid,  if  made  before  the  delivery  of  the  writ  to  the  sheriff. 
Section  13  (2  R.  S.  365)  provides  that  the  goods  and  chattels 
of  a  debtor  shall  be  bound  only  from  the  time  of  the  delivery  of 
an  execution  to  be  executed.  Section  17  provides  that  the  title  of 
any  purchaser  in  good  faith,  of  any  goods  or  chattels  acquired 
prior  to  the  actual  levy  of  any  execution,  without  notice  of  such 
execution  being  issued,  shall  not  be  divested  by  the  fact  that  such 
execution  had  been  delivered  to  the  officer  prior  to  such  purchase. 
The  exceptions  in  the  present  case  present  the  question  whether 
the  consideration  was  snch  as  to  constitute  the  Plaintiff  a  pur- 
chaser in  good  faith,  within  the  meaning  of  the  statute.  There 
was  no  conflict  in  the  evidence  upon  that  point.     The  Plaintiff 
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had  become  surety  for  the  payment  for  the  goods,  upon  the  pur- 
chase by  the  execution  debtors.  lie  agreed,  upon  his  purchase 
of  their  interest  from  them,  to  pay  this  indebtedness,  and  to  in- 
demnify them  against  it.  He  thus  assumed  a  new  liability.  He 
became  the  principal  debtor,  instead  of  surety  for  others.  The 
assumption  of  a  new  liability  has  always  been  held  a  suflScient 
consideration  to  constitute  the  party  assuming  it  a  purchaser  in  good 
faith.  The  requests  of  the  Defendant's  counsel  to  charge  upon  this 
point  were  properly  denied,  upon  the  ground  that  the  proof  did  not 
warrant  the  submission  of  any  question  to  the  jury  upon  this 
point. 

The  same  answer  may  be  given  to  the  charge  as  given.  The 
Judge  would  have  been  warranted  by  the  proof  in  directly 
charging  the  jury  that  the  consideration  was  sufficient. 

It  was  not  possible  that  the  Defendant  could  have  been  preju- 
diced by  the  charge  in  this  respect. 

It  is  insisted  by  the  Plaintift^'s  counsel  that  a  transfer  of 
property  to  secure  an  antecedent  debt,  is  a  sufficient  consideration 
within  the  statute ;  and  the  counsel  cites  Birdseye  v.  Ray  (4  Hill, 
158 ;  and  same  case,  6th  Denio,  619)  in  support  of  this  proposi- 
tion. The  opinion  of  Nelson,  J.,  as  reported  in  Hill,  sustains  it ; 
but  the  case  was  decided  upon  another  ground.  It  was  contro- 
verted by  the  Chancellor  in  Denio,  but  the  point  was  not  passed 
upon  by  the  Court.  The  question  cannot  be  regarded  as  settled 
by  this  case,  as  adjudged  in  either  court.  Although  the  question 
is  not  necessarily  involved  in  the  present  case,  I  will  remark  that 
I  can  see  no  reason,  either  in  principle  or  upon  authority,  why 
any  consideration  should  make  a  purchase  bond  fide  under  this 
statute,  that  will  not  have  the  same  effect  in  any  other  case, 
when  necessary  to  sustain  a  title,  on  account  of  a  defect  in  that 
of  the  vendor.  The  charge  upon  the  question  of  notice  of  the 
issuing  of  the  execution  to  the  Plaintiff,  presents  a  nicer  question. 
The  charge  implies  that  the  onus  was  upon  the  sheriff  to  prove 
that  the  Plaintiff  had  notice  of  the  issuing  of  the  execution  at 
the  time  of  the  purchase. 

"We  have  seen  that  the  lien  attaches  upon  the  delivery  of  the 
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execution  to  the  officer  for  collection;    that  this  lien  is  valid 
against  all  but  purchasers  in  good  faith,  without  notice. 

It  would  seem  to  follow  that  the  onus  was  upon  the  purchaser 
to  establish  all  the  facts  essential  to  show  his  title  valid  against 
the  lien.  This  he  does  priind  facie  when  he  shows  a  purchase  in 
the  ordinary  course  of  business.  The  statute  was  passed  before 
parties  were  competent  witnesses  in  their  own  behalf.  Under 
such  circumstances  it  would  have  been  impossible  for  the  Plain- 
tiff to  prove  a  want  of  knowledge  of  the  delivery  of  the  execu- 
tion. The  Defendant,  upon  this  point,  holds  the  affirmative,  and 
it  is  a  general  rule  of  evidence  that  a  party  alleging  the  affirma- 
tive must  prove  the  fact.  To  this  rule  there  are  some  exceptions, 
but  this,  I  think,  does  not  come  within  them. 

It  is  a  well-settled  rule  in  equity,  that  when  notice  of  some 
fact  will  subvert  a  title,  valid  in  its  absence,  such  notice  must  be 
proved  by  the  party  alleging  it,  although  in  pleading  his  title  no- 
tice must  be  denied. 

My  conclusion  is,  that  the  charge  in  this  respect  was  correct, 
and  that  the  judgment  must  be  affirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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FEANKLIN  B.  SEACOED,  Eespondent,  v.  CALEB  MOE- 
GAN  AND  JOHN  WAEEIN,  Appellants. 

Practice  on  Appeal — Undertaking — Surety — Liability  on  Affirmance  as  to  one 

Defendant. 

The  conditions  of  an  undertaking  on  an  appeal  from  a  judgment  against  two 
Defendants,  Appellants,  being  that  the  sureties  should  be  liable  on  condition 
that  the  judgment  on  appeal  should  be  affirmed ;  and  the  judgment  on  appeal 
was  affirmed  as  to  one  of  the  Defendants,  and  reversed  as  to  the  other.  Held, 
that  the  sureties  were  liable  the  same  as  though  the  judgment  had  been  affirmed 
as  to  both. 

IF/rt.  IT.  Taggard  for  Appellants. 
S.  E,  Lyons  for  Respondent. 

Davies,  Ch.J. — In  the  year  1850,  the  PlaintiflF  in  this  action 
commenced  a  suit  in  the  Supreme  Court  of  this  State  against 
Nicholas  Miller  and  Leonard  P.  Miller.  The  Plaintiff  claimed  to 
recover  upon  a  promissory  note  made  by  Nicholas  Miller,  and  en- 
dorsed by  Leonard  P.  Miller.  The  maker  and  endorser,  though 
not  jointly  liable,  were,  in  pursuance  of  the  provisions  of  our 
statute,  united  as  Defendants  in  the  same  action.  Such  proceedings 
were  had  in  the  Supreme  Court,  that,  on  the  20th  day  of  April,  1 853, 
the  Plaintiffs  herein  recovered  judgment  against  said  Nicholas 
Miller  and  Leonard  P.  Miller,  Defendants,  for  the  sum  of  $261.54. 

The  Defendants  in  that  action  appealed  from  said  judgment  to 
this  Court,  and  thereupon  the  Defendants  in  this  action,  for  the 
purpose  of  making  said  appeal  effectual,  and  in  compliance  with 
the  provisions  of  the  Code,  made  and  executed  to  the  Plaintiff  in 
this  action  an  undertaking,  in  the  usual  form,  with  a  condition 
therein,  in  these  words :  "  Now,  therefore,  we,  John  Warrin  and 
Caleb  Morgan,  do  hereby,  pursuant  to  the  statute  in  such  case 
made  and  provided,  undertake  that  the  said  Appellants  will  pay 
all  costs  and  damages  which  may  be  awarded  against  them  on 
said  appeal,  not  exceeding  two  hundred  and  fifty  dollars ;  and  do 
also  undertake,  that  if  the  said  judgment  so  appealed  from,  or  any 
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pai't  thereof,  be  affirmed,  the  said  Appellants  will  pay  the  amount 
directed  to  be  paid  by  said  judgment,  or  the  part  of  such  amount 
as  to  wliich  the  said  judgment  shall  be  affirmed,  if  it  be  affirmed 
only  in  part,  and  all  damages  which  shall  be  awarded  against  said 
Appellants  on  the  said  appeal." 

Upon  sueli  appeal,  this  Court  affirmed  the  judgment  of  the 
Supreme  Court  against  Nicholas  Miller,  the  maker  of  said  promis- 
sory note,  and  reversed  the  judgment  of  the  Supreme  Court  against 
said  Leonard  P.  Miller,  endorser  of  said  note,  and  judgment  was 
rendered  in  his  favor  (Seacord  v.  Miller,  3  Kern.  65). 

The  Plaintiff  now  brings  an  action  upon  said  undertaking,  and 
avers  that  the  said  judgment  mentioned  in  said  undertaking  was 
affirmed  as  to  the  said  Appellant  Nicholas  Miller,  with  costs,  and 
reversed  as  to  the  said  Appellant  Leonard  P.  Miller.  That  judg- 
ment had  been  perfected  in  said  Supreme  Court,  upon  the  judg- 
ment of  said  Court  of  Appeals,  and  that  an  execution  had  been 
issued  for  the  amount  thereof  against  the  property  of  said  Nicholas 
Miller,  and  that  the  same  had  been  duly  demanded  of  said  Nich- 
olas Miller,  and  that  the  Defendants  had  notice  tliereof.  The  De- 
fendants denied  all  the  matter  set  forth  in  the  complaint,  and  the 
action  was  referred  to  "William  Kent,  as  referee,  who  found  all  the 
facts,  as  stated  and  set  forth  in  the  complaint ;  also,  that  the 
amount  ofsaid  judgment  against  said  Nicholas  Miller  was  $479.42, 
besides  interest ;  and  that  the  same  had  not  been  paid,  nor  any 
part  thereof,  but  that  the  same  remained  unpaid,  and  entirely  un- 
satisiied ;  and  found,  as  conclusions  of  law,  that  the  undertaking 
was  a  valid  obligation ;  that  the  judgment  entered  against  the 
said  Nicholas  Miller  in  the  Supreme  Court,  on  filing  the  remitti- 
tur from  the  Court  of  Appeals,  was  duly  entered  against  him,  af- 
firming the  said  judgment  so  appealed  from,  and  that  by  the 
affirmance  of  the  judgment  against  Nicholas  Miller,  and  the  facts 
in  said  report  contained,  the  Defendants  became  bound  and  in- 
debted to  the  said  Plaintiff  for  the  amount  of  said  judgment,  and 
the  interest  thereon.  Judgment  was  accordingly  entered  for  the 
said  Plaintiff,  and  on  appeal  the  same  was  affirmed  at  General 
Term,  and  the  Defendants  now  appeal  to  this  Court. 
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The  only  question  of  a  serious  nature  urged  upon  us  for  a.  re- 
versal of  this  judgment  is,  that  as  it  appears  affirmatively  that  the 
judgment  appealed  fi*om  was  against  two  Defendants,  and  as  it 
was  affirmed  only  as  to  one  Defendant,  and  reversed  as  to  the 
other,  the  event  or  contingency  upon  which  these  Defendants 
agreed  and  undertook  to  pay  the  judgment  appealed  from,  has 
never  happened.  They  undertook,  that  if  the  judgment  so  ap- 
pealed from  be  affirmed,  then  the  Appellants  would  pay  the 
amount  directed  to  be  paid  by  the  said  judgment,  and  all  damages 
which  might  be  awarded  against  the  said  Appellants  on  the  said 
appeal. 

The  Defendants  contend  that  the  judgment  so  appealed  from 
has  not  been  affirmed. 

There  is  some  plausibility,  it  must  be  confessed,  in  this  position, 
and  it  has  been  sustained  by  a  very  ingenious  and  able  argument 
by  the  counsel  for  the  Appellants,  and  were  it  an  open  question  in 
this  Court,  it  would  be  proper  to  proceed  with  the  discussion  of 
the  views  suggested. 

But  as  we  understand,  the  precise  question  now  presented  was 
considered  and  passed  upon  by  this  Court  in  the  case  of  Gardner 
V.  Barney  and  Butler,  decided  here  in  December,  1863 — not  re- 
ported. That  was  an  action  upon  an  undertaking  given  by  the 
Defendants,  on  an  appeal  from  a  judgment  of  the  Special  Term 
to  the  General  Term  of  the  Supreme  Court,  taken  by  the  De- 
fendants Ogden  and  Smith.  The  judgment  of  the  Special  Term 
was  against  both  Defendants,  and  the  appeal  was  from  that  judg- 
ment by  them  to  the  General  Term.  And  the  undertaking  was 
similar  in  form  to  that  given  by  these  Defendants.  The  General 
Term  of  the  Third  District  reversed  the  judgment,  and  ordered  a 
new  trial.  From  this  order  the  Plaintiff  Gardner  appealed  to  this 
Court,  and  this  Court  reversed  the  order  of  the  General  Term, 
granting  a  new  trial,  so  far  as  it  related  to  the  Defendant  Smith, 
and  affirmed  the  judgment  of  the  Special  Term  as  to  him,  with 
costs.  It  also  affirmed  the  order  granting  a  new  trial  as  to  the 
Defendant  Ogden,  and  gave  judgment  in  his  favor  against  the 
Plaintiff,  with  costs  (Gardner  v.  Ogden,  22  N.  T.  327). 
21 
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The  action  in  this  Court  above  referred  to,  against  Barney  and 
Butler,  was  upon  the  undertaking  given  on  the  appeal  taken  by 
Ogden  and  Smith  from  the  judgment  against  them  at  Special 
Term  to  the  General  Terra ;  and  the  question  as  stated  by  Denio, 
Ch.J.,  in  the  opinion  of  this  Court,  was  whether  the  affirmance 
of  the  judgment  as  to  one  of  the  Defendants,  who  were  together 
adjudged  to  pay  a  sum  of  money  in  the  original  action,  renders 
the  Defendants  liable  as  sureties  upon  the  undertaking  ? 

That  question  is  very  carefully  and  fully  discussed  by  the  learned 
Chief  Judge.  And  as  his  views  upon  this  point  have  never  been 
reported,  and  are  so  conclusive  upon  the  point  under  discussion, 
and  received  on  that  occasion  the  approval  of  this  Court,  it  is  not 
deemed  inappropriate  to  quote  them.  Nothing  further  need  be 
added  upon  the  subject. 

Judge  Denio  said  :  "  The  expressions  of  the  undertaking,  which 
provide  for  the  case  upon  affirmance  only  in  part,  appear  to  have 
reference  primarily  to  the  amount,  and  not  to  the  number  of  per- 
sons charged.  The  language  is,  that  the  Appellants,  in  the  case 
of  a  partial  affinnance,  will  pay  the  amount  directed  to  be  paid 
by  the  judgment,  or  the  part  of  stock  amoimt  as  to  which  it  shall 
be  affirmed,  if  it  be  affirmed  only  in  part.  But  independent  of 
these  words,  I  am  still  of  opinion  that  this  judgment  has  been 
affirmed,  according  to  the  general  sense  of  the  instrument. 

"  The  decision  that  the  Plaintiff  is  entitled  to  the  amount  of 
money  adjudged  to  him  by  the  Special  Term,  is  sustained,  and 
the  position  is  upheld,  that  he  is  entitled  to  recover  it  in  action. 
It  was  a  case  in  which  several  damages  might  be  given  against 
one  of  the  Defendants,  though  the  other  should  be  acquitted. 
This  is  established  by  a  judgment,  affirming  the  recovery  as  to 
Smith  alone.  The  judgment  of  the  Special  Term  has,  therefore, 
been  affirmed,  with  a  variation,  however,  in  this — that  the  recov- 
ery is  to  be  satisfied  by  one,  and  not  by  both  of  the  Defendants. 
It  is  not  necessary  to  depart  from  the  language  of  the  instrument 
in  order  to  charge  the  sureties.  They  are  to  abide  according  to 
the  terms  of  their  undertalcing. 

"  There  has  been  an  affirmance  of  the  judgment  a^^pealed  from, 
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and  equitable  conBtruction  cannot  be  resorted  to  for  the  purpose 
of  charging  sureties.  But  if  the  case  is  witliin  the  letter  of 
their  contract,  they  are  liable,  unless  there  is  something  in  the 
spirit  and  intention  of  the  instrument,  or  of  the  law  under  which  it  is 
given,  which  exonerates  them.  The  object  of  the  undertaking  is 
to  procure  an  absolute  stay  of  execution,  and  of  all  proceedings  on 
the  judgment,  and  such  is  its  effect  (Code,  §§  335,  339). 

"  The  motive  for  requiring  the  undertaking  was  to  secure  to 
the  Plaintiff  the  fruits  of  the  recovery,  in  case  it  should  be  deter- 
mined that  the  allegations  of  error  were  unfounded.  As  the  Plain- 
tiff* is,  by  the  stay  of  execution,. deprived  of  the  immediate  resort 
to  the  property  of  the  judgment-debtor,  which  the  law  would 
otherwise  give  him,  and  as  his  title  to  the  amount  adjudged  in  his 
favor  is  prima  facie  establislied,  it  was  the  policy  of  the  law  that 
he  should  have  security  to  indemnify  him  against  the  possible 
contingency  of  the  delay.  The  law  assimies  the  judgment  to  be 
such  presumptive  evidence  of  his  right,  that  it  will  not  subject  him 
to  the  hazard  arising  from  the  delay  of  fiuiher  litigation,  without 
an  indemnity  against  any  loss  which  he  might  thereby  incur.  If 
it  should  be  decided,  that  in  order  to  hold  the  sureties  the  judg- 
ment should  be  affirmed  in  all  its  parts,  without  variation  or  modi- 
fication, the  provisions  for  security  would  be  illusory  in  a  great 
variety  of  cases,  which  may  be  supposed. 

"  Let  us  take  the  case  of  an  equity  suit  against  two  Defendants, 
and  a  judgment  in  a  primary  Court  against  one,  and  an  acquittal 
of  the  other,  and  cross-appeals  by  the  Plaintiff  as  to  the  discharge 
of  the  one  acquitted,  and  by  the  Defendant,  who  was  held  liable ; 
and  that  the  Appellate  Court  should  hold  that  both  were  liable,  and 
give  judgment  accordingly.  It  is  plain  that  the  sureties  of  the 
Defendant,  who  was  held  liable  by  the  first  judgment,  ought  not 
to  be  discharged,  for  the  complaint  of  that  Defendant  against  the 
judgment  would  be  shown  to  be  unfounded,  and  the  Plaintiff 
would  have  incurred  the  hazard  against  which  the  undertaking 
was  intended  to  protect  him  ;  and  yet  it  could  not  be  said  that 
the  identical  judgment  appealed  from  had  been  affirmed  in  every 
particular.      The  system  of  the  provisions  respecting  security  on 
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api^eals  is  explained  by  the  360th  section  of  the  Code,  as  to 
judgments  directing  the  assignment  or  delivery  of  docu- 
ments or  personal  property.  The  undertaking  in  that  case  was  to 
the  eflFect,  that  the  Appellant  would  obey  the  order  of  the  Appel- 
late Court,  on  the  appeal.  This  shows  the  general  intention  of 
the  Legislature,  that  the  judgment  of  the  primary  Court  should 
not  be  delayed  in  its  execution,  unless  the  party  charged  should 
give  security  to  abide  the  judgment  of  the  superior  Court,  if  it 
should  be  adverse  to  him,  without  requiring  that  the  same  iden 
tical  judgment  should  be  sustained. 

"  The  nature  of  the  original  action,  and  the  liabilities  upon  which 
the  recovery  was  had,  are  not  stated  in  the  present  case.  We 
may  suppose  them  to  have  been  what  we  know,  by  looking  into 
the  former  case,  they  were — an  alleged  breach  of  duty  on  the  part 
of  Defendant  Ogden,  as  member  of  the  firm  who  were  the 
agents  of  the  Plaintiff  for  the  sale  of  his  land,  in  disposing  of 
it  in  bad  faith,  and  for  a  less  price  than  it  was  worth,  the  De- 
fendant Smith  being  the  buyer,  under  such  circumstances  as  would 
estop  him  of  the  defence  of  a  bond  fide  purchaser.  Both  the 
Defendants  were  held  liable  for  the  supposed  value  of  the  land ; 
and  although  the  judgment  was  joint  in  form,  each  was  made  li- 
able on  account  of  his  supposed,  individual  misconduct,  and  not  on 
account  of  the  delinquency  of  the  other.  It  was  more  like  a 
judgment  against  two  tort  feasors  than  one  against  joint-debtors. 
In  such  cases  the  appeal  is,  in  effect,  several,  by  each  Defendant ; 
and  it  would  have  been  perfectly  correct  for  each  Defendant  to 
have  brought  a  separate  appeal,  and  to  have  given  a  separate  un- 
dertaking, though  it  was  not  irregular  for  them  to  join  in  the 
appeal,  and  procure  a  single  undertaking.  But  the  proper  con- 
struction of  the  instrument  is,  that  the  sureties  undertake  for 
each  of  the  Defendants.  The  Defendant  Smith  was  made  liable 
for  the  value  of  the  land,  on  account  of  having  purchased  it  at  a  void- 
able sale,  under  circumstances  which  would  not  enable  him  to  hold 
it  against  the  Plaintiff's  equity ;  and  Ogden  was  held  liable  to  the 
same  amount  for  having  sold  the  land  to  Smith,  in  violation  of  his 
duty  ;  and  the  judgment  contained  a  provision  that  Smith  might 
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satisfy  the  amount  by  reconveying  such  part  of  the  land  as  he  had 
not  disposed  of  to  others,  and  assigning  and  paying  to  the  Plaintiff 
the  securities  and  money  which  he  had  received  for  the  part  sold 
by  him.  Now,  it  might  very  well  be  that  the  judgment  could  be 
sustained  against  one,  while  the  other  should  be  acquitted,  and  such 
was,  in  fact,  the  judgment  of  this  Court,  which  was  in  favor  of 
Ogden,  on  the  ground  that  he,  being  absent  from  the  country,  had 
no  personal  concern  with  the  alleged  illegal  purchase  from  the 
Plaintiff.  The  appeal  taken  under  such  circumstances  was,  in 
effect,  several  by  each  Defendant,  and  the  undertaking  should  be 
construed  in  connection  with  the  judgment.  Viewed  in  that 
light,  the  sureties  must  be  considered  as  undertaking,  in  behalf  of 
Smith,  that  if  the  judgment  against  him,  from  which  he  had  ap- 
pealed, be  affirmed,  he  should  pay  the  amount  adjudged ;  and 
so  of  the  Defendant  Ogden.  If  the  sureties  were  bound  separate- 
ly for  each  Defendant,  in  respect  to  the  judgment  against  each, 
as,  I  think,  they  were,  it  is  of  no  consequence  that  there  was  a 
reversal  as  to  one  of  them.  The  terms  of  the  contract  adjust 
themselves  to  the  case  as  it  actually  existed ;  and  it  is  the  same 
thing  as  though  each  had  appeared  separately,  and  the  sureties  had 
signed  a  separate  undertaking  upon  each  appeal.  Though  the 
nature  of  the  action  in  the  original  suit,  and  the  grounds  of  the 
judgment,  were  not  found  on  that  under  review,  neither  was  it 
shown  that  the  judgment  was  one  against  joint-debtors  ;  and  the 
condition  annexed  to  it,  allowing  Smith  to  discharge  it  by  a  col- 
lateral act,  shows  that  it  was  not  an  ordinary  judgment  against 
two  persons  jointly  indebted.  I  am  therefore  of  opinion  that  the 
objection,  that  the  judgment  has  not  been  wholly  affirmed,  or 
affirmed  as  to  both  Defendants,  is  not  well  taken." 

These  are  the  views  of  this  Court,  so  clearly  expressed  in  a  case 
so  analogous  to  the  present,  that  they  must  be  regarded  as  con- 
trolling and  not  open  to  further  discussion.  It  is  impossible  to 
point  out  any  essential  difference  between  the  case  under  review 
and  that  in  which  the  preceding  opinion  was  rendered.  If  ever 
a  case  was  in  quatuor  pedibus  with  another,  this  is  with  that.  To 
the  same  effect  is  the  case  of  Potter  v.  Van  Vranken  (36  N.  Y.  619). 


Digitized  by  VjOOQ IC 


326  SEACORD  ;;.  WARRIN.  [Sept., 

Opinion  by  Davibs,  C5h. J. 

In  the  record  now  before  us  it  distinctly  appears  that  the  ori- 
ginal judgment  was  not  against  the  Defendants  therein  as  joint- 
debtors,  but  a  judgment  against  them  upon  the  separate  liability 
and  contract  of  each.  It  was  against  Kicholas  Miller,  as  maker 
of  the  promissory  note  in  suit,  and  against  Leonard  P.  Miller  as 
the  endorser  thereof ;  and,  as  was  observed  in  Gardner  v.  Barney, 
it  might  very  well  be  that,  under  such  circumstances,  the  judg- 
ment might  well  be  sustained  against  one  Defendant,  while  the 
judgment  against  the  other  would  not  be  allowed  to  stand. 

Then  the  appeal,  in  effect,  was  in  this  case,  as  in  that,  a  seve- 
ral appeal  by  each  Defendant ;  and  we  are  to  construe  the  under- 
taking to  refer  to  the  character  of  the  judgment  it  was  given  to 
secure.  In  that  light  we  must  hold  that  the  sureties  are  to  be  re- 
garded as  undertaking,  on  behalf  of  Nicholas  Miller,  that  if  the 
judgment  against  him,  from  which  he  had  appealed,  should  be 
affirmed,  be  would  pay  the  amount  of  the  judgment ;  and  the 
same  as  to  the  other  Defendant.  Now,  the  judgment  against  the 
Defendant  Nicholas  Miller  was  affirmed  by  this  Court,  and  upon 
such  affiimance,  the  liability  of  his  sureties  to  pay  the  judgment 
so  affirmed  became  absolute.  It  was  not  impaired  by  the  cir- 
cumstance that  this  Court  reversed  the  judgment  of  the  Supreme 
Court  against  the  other  Defendant,  Leonard  P.  Miller.  It  is  not 
denied  that  if  each  Defendant  had  taken  a  separate  appeal  to 
this  Court  from  the  judgment  against  him,  and  an  undertaking 
had  been  executed  upon  each  appeal,  that  in  case  of  the  affirm- 
ance of  the  judgment  upon  either  appeal,  the  sureties  in  respect 
thereto  would  have  become  fixed,  although  the  judgment  on  the 
other  appeal  had  been  reversed.  We  held  in  Gardner  v,  Barney, 
that  in  a  case  like  the  present,  it  is  the  same  thing  as  though 
each  Defendant  had  appealed  separately,  and  the  sureties  had 
signed  a  separate  undertaking  upon  each  appeal.  That  is  deci- 
sive of  the  case  at  bar. 

The  findings  of  the  referee,  that  the  remittitur  from  this 
Court,  containing  the  affirmance  of  the  judgment,  was  filed  in 
the  Supreme  Court  by  its  order,  is  conclusive  of  the  facts,  and  of 
the  regularity  of  the  Plaintiff's  proceedings.     We  have  no  doubt 


Digitized  by  VjOOQ IC 


1867.]  SEACORD  v.  WARRIN.  827 

Opinion  by  Davies,  Oh.J. 

of  the  power  of  the  Supreme  Court  to  direct  the  order  to  be  en- 
tered, making  the  judgment  of  this  Court  the  judgment  of  that 
Court,  nunc  pro  tunc  (Chautauqua  County  Bank  v.  White,  23 
N.  Y.,  347). 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 
Concurring,  Pobteb,  Pabkeb,  Wright,  and  Gbovbe,  JJ. 
Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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THOMAS  J.  WELLS,  Eespondent,  v.  CHARLES  E:ELSEY, 

Appellant. 

Trover  and   Conversion — Evidmce  of  Value — Plaintiffs  Evidence  of  Cost — 

Eebuttal 

When  the  Plain tiflf  attempts  to  establish  the  value  of  property  converted  by 
his  own  mere  opinion  of  value  under  oath,  it  is  competent  to  show  that  at  two 
sales  of  the  property  prior  to  the  commencement  of  the  action  a  much  less 
value  was  attached  to  it 

It  is  also  competent  to  show  the  value  of  other  articles  included  in  the  bill 
of  purchase,  for  the  purpose  of  showing  the  estimated  value  of  the  property 
converted  at  the  time  of  its  purchase  by  the  Plaintiff. 

Appeal  from  the  Supreme  Court.  The  action  was  to  recover 
damages  for  the  conversion  by  the  Defendant  of  two  boilers  and 
a  quantity  of  brick,  with  some  other  articles  of  minor  value. 
These  had  been  put  in  a  building  on  Defendant's  premises,  in  the 
summer  of  1858,  by  his  tenants,  Durkee  &  Case,  to  be  used  by 
them  in  their  business,  which  was  the  manufacture  of  soda,  sale- 
ratus,  and  drugs.  The  building  was  destroyed  by  fire  on  the  30th 
day  of  August,  1860,  which  terminated  tlie  demise,  under  a  pro- 
vision embodied  in  the  lease ;  and  a  question  arose  whether  the 
articles  thus  introduced  by  the  tenants  belonged  to  the  Plaintiff, 
to  whom  they  sold  them  after  the  fire,  or  to  the  Defendant,  who 
claimed  them,  in  whole  or  in  part,  as  fixtures  annexed  to  his 
freehold. 

On  the  trial,  at  the  Kings  Circuit,  clear  proof  was  made  of  the 
Plaintiff's  title ;  and  the  practical  issues  came  to  be,  as  to  the  fact 
of  conversion  by  the  Defendant,  and  as  to  the  actual  value  of  the 
property.  On  both  these  questions  there  was  a  conflict  of  evi- 
dence ;  and  the  jury  found  adversely  to  the  Defendant. 

The  only  questions  raised  on  the  present  appeal  relate  to  the 
exclusion  of  evidence  offered  on  the  issue,  as  to  the  value  of  the 
property  converted. 

Those  questions  arose  in  this  wise  :  the  Plaintiff  was  sworn  as 
a  witness  in  his  own  behalf,  and  testified,  among  other  things,  that 
he  bought  the  property  in  question  on  the  Ist  of  Oct.,  1860 ;  that, 
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in  bis  own  opinion,  the  two  boilers,  at  the  time  of  the  alleged  con- 
version, were  worth  as  much  as  if  they  were  new,  and  were  of  the 
value  of  $800  ;  that  the  boiler-front  was  worth  at  least  $50  more ; 
that  the  boiler  bolts  were  worth  at  least  $40,  and  the  brick  at 
least  $155 ;  thus  making  an  aggregate  of  $1,045,  as  the  value  of 
the  property  converted. 

To  weaken  the  force  of  this  evidence,  the  Defendant,  on  his 
cross-examination,  called  for  the  production  of  his  bill  of  sale. 
This  evidence  was  excluded,  and  the  Defendant  excepted. 

It  afterwards  appeared,  by  the  testimony  of  Durkee  &  Case, 
that  they  had  been  some  weeks  endeavoring  to  sell  the  property, 
before  they  effected  a  sale  to  the  Plaintiff;  that  the  boiler 
had  been  two  years  in  use  by  them  before  the  fire ;  that  the  pai*t 
of  the  building  in  which  they  were  was  not  much  injured  by  the 
fire,  but  was  afterwards  unoccupied ;  that  the  boilers  were  second- 
hand when  they  bought  them,  and  that  they  were  lying  on  a  va- 
cant lot  at  the  time  of  the  original  purchase. 

The  Defendant,  on  the  cross-examination  of  Durkee,  interroga- 
ted him  as  to  the  price  they  paid  for  the  boilers.  The  evidence 
was  excluded,  and  the  Defendant  excepted. 

He  then  introduced  the  testimony  of  several  boiler  manufac- 
turers, tending  to  show  that  the  boilers,  when  new, were  not  worth 
(to  exceed)  $550,  and  that  in  their  condition,  at  the  time  of  the  al- 
leged conversion,  they  were  worth  only  from  $160  to  $350.  At 
the  time  of  the  trial  they  were  not  in  use,  but  were  still  lying  on 
an  unoccupied  lot  of  the  Defendant. 

The  jury  found  a  verdict  in  favor  of  the  Plaintiff  for  $751.44. 
Judgment  was  entered  accordingly,  and  it  was  subsequently  af- 
firmed on  appeal  to  the  General  Term  in  the  Second  District  (15. 
Abbott,  53 ;  38  Barbour,  242). 

JBritton  c6  £^ly  for  Appellant. 
A.  If,  WelZer  for  Respondent. 

Porter,  J. — The  principal  issue  on  the  trial  was  afi  to  the 
value  of  a  pair  of  boilers,  at  the  time  of  their  conversion  by  the 
Defendant,  which  was  three  days  atler  they  were  sold  to  the 
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Plaintiff.  They  were  second-hand  boilers  two  years  before,  when 
they  were  bought  by  Durkee  &  Case,  and  they  had  been  ex- 
posed to  injury  from  disuse  as  well  as  from  use. 

The  Plaintiff  testified,  as  a  witness  in  his  own  behalf,  that  their 
value  was  $800,  and  that  they  were  worth  as  much  as  if  they  were 
new.  This  was  competent  evidence  of  value,  but  it  was  incon- 
clusive in  its  nature.  It  was  an  estimate  resting  upon  the  opinion 
of  a  party  subject  to  bias ;  and  it  related  to  second-hand  articles, 
having  no  certain  and  definite  market  value.  The  statement 
carried  with  it  no  absolute  assurance  of  verity ;  and,  even  if  he 
made  it  in  perfect  good  faith,  the  accuracy  of  his  judgment  might 
be  open  to  question,  in  view  of  facts  unknown  to  the  jury,  but 
within  his  personal  cognizance.  It  was  the  right  of  cross-exam- 
ining counsel  to  elicit  these,  if  they  were  inharmonious  with  his 
evidence.  They  were  at  liberty  to  show  that  he  bought  the  boilers 
three  days  before,  on  credit,  at  a  fair  and  open  sale,  from  parties 
M^ho  had  used  them,  and  knew  their  value,  for  half  the  sum  at 
which  he  now  assessed  them.  This  seems  to  be  conceded  in  the 
opinion  delivered  in  the  Court  below ;  but  it  was  held  that  a  dif- 
ferent rule  prevailed  where,  as  in  this  case,  the  inquiry  involved 
the  value  of  other  articles  included  in  the  same  sale.  We  do  not 
think  such  a  distinction  well  founded,  nor  do  we  find  it  recognized 
in  the  authorities.  The  objection,  if  it  has  any  force,  goes  to  the 
facility  of  proving  the  fact,  and  not  to  its  admissibility  as  legal 
evidence. 

The  particular  form  of  the  transaction  made  it  necessary  to  as- 
certain the  relative  value  of  the  articles  included  in  the  bill  of 
sale.  If  the  Plaintiff  had  testified,  in  answer  to  the  inquiry,  that 
the  other  articles  embraced  in  the  $1,200  purchase  were  worth 
twice  as  much  as  the  boilers,  it  would  be  a  reasonable  inference 
that  his  present  valuation  of  the  latter  considerably  exceeded  their 
cost.  It  is  true  that  the  price  which  he  paid  for  them  would  be 
indecisive  as  to  their  actual  value ;  but  it  might  well  have  a  ma- 
terial bearing  on  the  degree  of  weight  to  which  his  estimate  of 
that  value  was  entitled. 

But  even  if  this  inquiry  was  properly  disallowed,  the  Court 
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erred  in  excluding  proof  of  the  price  paid  specifically  for  the  boilers, 
on  their  purchase  by  the  vendors  of  the  Plaintiff.  It  is  assumed, 
in  the  opinion  delivered  at  the  General  Term,  that  if  evidence  of 
this  kind  had  been  offered  it  would  have  been  admissible  within 
the  rule,  and  the  fact  disclosed  in  the  printed  case,  that  such  proof 
was  tendered  and  rejected  on  the  trial,  seems  to  have  been  over- 
looked. The  authorities  on  this  subject  are  decisive  and  uniform, 
and  we  think  the  rule  they  establish  is  sound  in  principle  (Campbell 
v.  Wood  worth,  20  New  York,  499 ;  Dixon  v.  Buck,  42  Barbour,  70 ; 
Cronnse  v.  Fitch,  23  Howard,  350 ;  Suydam  v.  Jenkins,  3  Sandf. 
628). 

While  the  law  admits  the  opinions  of  those  competent  to  judge 
the  application  in  this,  as  in  other  cases,  of  the  usual  tests  of 
truth,  on  the  cross-examination  of  the  witness  it  is  legitimate 
to  ascertain  his  means,  of  knowledge,  to  scrutinize  the  grounds 
of  his  judgment,  and  to  elicit  such  specific  facts  as  may  aid  in 
applying  and  weighing  the  evidence.  Such  facts  are  often  at  va- 
riance with  the  opinions  expressed  by  the  witness,  which,  from 
the  nature  of  the  case,  are  usually  founded  on  data  unknown  to 
the  Court.  On  questions  of  value  there  is  generally  room  for 
wide  diversity  of  judgment;  and  when  estimates  are  loosely 
made,  they  should  be  subject  to  all  reasonable  scrutiny.  In  this 
instance  the  inquiries  were  within  the  range  of  fair  and  legitimate 
cross-examination,  and  we  think  they  should  have  been  allowed 
by  the  Court.  A  knowledge  of  the  prices  actually  paid  for  the 
boilers  on  two  business  sales,  both  ante  litem  motam,  might 
well  aid  the  jury  in  weighing  the  conflicting  estimates,  and  in 
reaching  an  intelligent  and  just  conclusion. 

The  judgment  should  be  reversed,  and  a  new  trial  should  be 
ordered. 

All  the  Judges  concurring  except  Hunt  and  Gboveb,  who  took 
no  part. 

Judgment  reversed,  and  a  new  trial  ordered. 

JOEL  TIFFANY, 
State  Reporter. 
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JOHN  W.  BATES,  Eespondent,'?;.  ENOCH  H.  EOSEKRANS, 

Appellant. 

Promissory  Note — Payment — New   Note — Pleading — Answer — Counter-cktim, 

The  giving  of  a  new  note  by  one  of  two  joint  and  several  makers,  intended 
as  a  provison  for  the  payment  of  their  former  note,  not  agreed  to  be  taken  as 
payment  and  not  in  fact  paid,  constitutes  no  defence  to  an  action  upon  the 
original  note. 

This  action  was  brought  upon  a  joint  and  several  promissory 
note,  dated  September  11th,  1851,  for  the  payment  of  $2,553.71, 
made  by  the  Defendant  and  one  Andrew  Bigham  to  the  order  of, 
and  endorsed  by.  Bates  &  GriflSn. 

On  the  trial,  the  Defendant's  counsel  made  a  motion  for  judg- 
ment upon  the  pleadings,  upon  the  ground  that  the  Plaintiff  had 
not  replied  to  the  counter-claims  of  the  Defendant  contained  in 
the  answer. 

Tlie  Court  overruled  the  motion,  and  the  Defendant's  counsel 
excepted.  The  Plaintiff's  counsel  then  read  in  evidence  the  note 
above  described,  and  found  the  amount  of  interest  due  upon  the 
same. 

The  Defendant's  counsel  then  read  in  evidence  a  former  com- 
plaint in  the  action,  verified  by  the  Plaintiff,  in  which  it  was  al- 
leged that,  after  the  making,  and  before  the  maturity  of  the  note 
sued  upon,  "the  Defendant,  in  consideration  of  his  indebtedness 
upon  said  note,  and  to  provide  for  the  payment  of  the  principal 
of  the  same,  made  and  delivered  to  the  Plaintiff  another  prom- 
issory note,  dated,"  &c. ;  that  neither  of  said  notes  was  paid,  and 
that  the  Plaintiff  was  the  owner  of  both  of  them. 

The  Plaintiffs  counsel  then  produced  and  cancelled  the  note 
last  mentioned. 

The  Defendant's  counsel  insisted  that  the  defence  of  pay- 
ment was  established  by  the  evidence  thus  introduced,  and  re- 
quested the  Court  so  to  instruct  the  jury,  and  requested  to  go  to 
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the  jury  on  that  question.  The  Court  declined  each  of  these 
requests,  and  the  Defendant's  counsel  excepted. 

The  Court  directed  a  verdict  for  the  Plaintiff  for  the  amount 
of  the  note. 

The  General  Term  affirmed  the  judgment  entered  upon  the  ver- 
dict, and  the  Defendant  now  brings  his  appeal  to  this  Court. 

Beach  (&  Smith  for  Appeljant. 
Gale  cfe  Alden  for  Respondent. 

Hunt,  J. — The  facts  recited  in  the  amended  pleading  introduced 
in  evidence  did  not  establish  a  payment. 

Before  the  maturity  of  the  original  note,  "  and  to  provide  for 
the  payment  of  the  same,"  one  of  the  joint  and  several  makers 
thereof  delivers  to  the  holder  his  own  note  payable  to  the  same 
parties  in  the  original  note  named.  Providing  for  the  payment 
of  a  note,  and  the  actual  payment  thereof,  are  quite  different 
things.  In  the  case  in  hand,  the  same  evidence  that  showed  a 
provision  for  payment,  showed  also  that  no  payment  was  in  fact 
made.  As  often  occurs  in  commercial  transactions,  the  provision 
failed. 

That  the  giving  of  the  new  note,  by  one  of  two  joint  and  sev- 
eral makers,  intended  as  a  provision  for  the  payment  of  a  former 
note,  not  agreed  to  be  taken  in  payment,  and  not  in  fact  paid, 
constitutes  no  defence  to  an  action  upon  the  original  note,  is 
well  settled.  The  principle  is  quite  familiar,  and  of  frequent  oc- 
currence (Highland  Bank  v.  Dubois,  5  Denio,  558;  Cole  v, 
Sackett,  1  Hill,  516  ;   Smith  v.  Rogers,  17  John.  R.  340). 

The  Defendant  insisted  at  the  trial,  and  his  coimsel  now  argue, 
that  he  was  entitled  to  judgment  at  tlie  Circuit,  on  the  ground 
that  the  Plaintiff  had  not  replied  to  the  counter-claims  contained 
in  his  answer. 

The  fifth  answer  contains  the  statements  that  are  the  most 
strenuously  insisted  upon  as  constituting  a  counter-claim,  and  an 
examination  of  that  will  suffice  for  the  whole.  The  Defendant 
therein  alleges,  "  for  a  further  defence,"  that  the  note  in  the  com- 
plaint described  arose  out  of  partnership  transactions  of  which  the 
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Defendant  and  one  Bigham  were  members,  and  was  given  for 
the  benefit  of  the  partnership,  which  facts  are  known  to  the  Plain- 
tiff; and  afterward  Bigham  transferred  all  his  interest  in  the 
partnership  property  to  the  Plaintiff,  who  was  then  the  holder  of 
the  note,  and  in  consideration  thereof  the  Plaintiff  agreed  with 
Bigham  to  pay  his  share  of  the  debts  of  the  partnei-ship,  and  any 
balance  due  from  him  to  the  partnership,  and  to  cancel  the  note ; 
that  Bigham's  share  of  the  debts  amounted  to  more  than  the  note; 
that  Bigham  owed  the  partnership  a  balance  greater  than  the 
amount  of  the  note,  and  the  Plaintiff  has  received  and  holds  under 
the  assignment,  property  of  more  value  than  the  amount  of  the 
note ;  and  that  he  has  not  paid  any  part  of  the  partnership  debts, 
and  refuses  to  apply  the  partnership  property  to  the  payment  of 
said  debts. 

The  Defendant  does  not  pretend  that  he  was  precluded  from 
making  proof  of  the  allegations  contained  in  this  answer,  and  thus 
establishing  the  equitable  defence  arising  from  the  statements 
therein  contained.  He  insists  that  by  the  rules  of  pleading 
in  existence  at  the  time  of  the  trial,  a  "  counter-claim  "  was  to 
be  taken  as  true,  unless  it  was  formally  denied  by  the  Plaintiff, 
and  that  no  denial  having  been  made  in  the  present  case,  he  was 
of  right  entitled  to  a  judgment  upon  the  pleadings. 

The  Court  below  held  the  pleading  to  be  an  answer,  and  not  a 
technical  counter-claim,  and  overruled  his  demand  for  judgment. 

This  decision  was  right,  for  several  reasons. 

The  first  ground  is,  that  the  answer  states  no  claim  "  existing 
in  favor  of  the  Defendant  against  the  Plaintiff." 

The  Code  is  express,  that  the  claim  "  must  be  one  existing  in 
favor  of  a  Defendant  and  against  a  Plaintifi'"  (Code,  §  150 ;  Vassear 
V.  Livingston,  3  Kern.  248).  The  claim,  as  stated  in  the  plead- 
ing, is  in  favor  of  Bigham,  or  of  his  representatives,  if  he  is  dead, 
and  not  of  the  Defendant.  It  was  Bigham,  and  not  the  Defendant, 
who  transferred  the  property  to  the  Plaintiff.  It  was  to  Bigham, 
and  not  tolhe  Defendant,  that  the  Plaintiff  made  the  promise  to 
pay  the  partnership  debts,  and  to  cancel  the  note.  It  was  to  Big- 
ham, and  not  to  the  Defendant,  that  he  was  bound  to  account  for 


Digitized  by  VjOOQ IC 


1867.]  BATES  v.  ROSEKEANS.  335 

Opinion  by  Hmn*,  J. 

the  property,  or  its  proceeds,  if  be  failed  to  make  a  proper  appli- 
cation of  it.  A  perfect  cause  of  action  exists  in  favor  of  Bigham, 
if  tlie  statements  of  the  answer  are  true,  possibly  also  in  favor  of 
the  holder  of  the  note,  or  a  creditor  of  the  former,  but  none  in 
favor  of  the  Defendant  himself,  one  of  the  debtors  in  the  trans- 
action (Beardsly  Scythe  Co.  v.  Foster,  decided  June  Tenu,  18G7). 
While  it  is  unnecessary  to  decide  whether  these  circumstances 
would  afford  an  equitable  defence  to  this  action,  it  is  clear  that 
they  do  not  avail  the  Defendant  in  the  technical  aspect  in  which 
he  here  seeks  to  defeat  the  Plaintiff^s  right  of  recovery. 

I  think  the  answer  given  by  the  Court  below  is  also  a  sound 
one,  to  wit :  that  the  pleading  does  not  purport  to  be  a  counter- 
claim. It  designates  itself  as  "  a  further  defence "  simply,  and 
there  rests.  No  particular  form  of  words  is  necessary  to  make  a 
pleading  a  counter-claim ;  and  if  the  party  had,  in  any  reasonable 
language,  intimated  that  he  intended  to  make  a  personal  claim  in 
his  own  favor  against  the  Plaintiff,  it  would  have  been  sufficient. 

The  ordinary  and  most  satisfactory  form  of  giving  that  inti- 
mation is  by  a  statement  that  the  pleading  is  a  countei'-claim,  or 
by  a  prayer  for  relief.  The  present  pleading,  however,  contains 
no  words  that  could  have  justified  the  Plaintiff  in  supposing  that 
any  personal  judgment  was  sought  against  him,  and  in  preparing 
for  that  emergency. 

Judgment  should  be  affirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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JOHN  T.  LEE  AND  GEOEGE   C.  HALL,  Eespondents,  v. 
ARUNAH  M.  AJ)SIT    and   ENOCH    H.   ROSEKEANS, 

Appellants. 

Consignment — Insurance  by  Consignee — Ratification  by   Consignor — Principal 
and  Agent — Non-liability  to  Insure. 

A  consignee  or  agent  for  sale  is  not  bound  to  insure  for  his  principal  unless 
expressly  instructed  so  to  do,  or  unless  it  is  so  understood  between  thenn. 

A  contract  made  for  the  benefit  of  the  principal,  but  without  his  knowledge 
or  consent,  may  be  ratified  and  adopted  by  him,  whether  made  in  his  name  or 
in  the  name  of  the  agent,  whenever  brought  to  his  knowledge.  The  rule  is, 
that  a  subsequent  ratification  is  equivalent  to  an  original  authority. 

The  contract  of  insurance  is  a  contract  of  indemnity,  and  its  real  subject  is 
the  interest  of  the  person  insured  in  the  res;  and  the  terms  of  insurance,  how- 
ever broad  and  comprehensive,  must  be  restricted  to  those  interests  which  the 
insurance  was  actually  intended  to  cover. 

The  Defendants  appeal  from  an  order  of  the  General  Term, 
reversing  the  judgment  of  the  Court  below,  and  granting  a  new 
trial. 

The  action  was  commenced  December  12, 1857.  In  their  com- 
plaint, the  PlaintifiFs  aver  that,  in  1856,  they  received  lumber  at 
their  lumber-yard  from  Defendants,  for  sale,  on  commission  of  8 
per  cent,  for  sale  and  guaranty.  Plaintiffs  were  not  to  insure  tlie 
lumber,  but  Defendants  took  the  risk  of  fire.  Plaintiffs  advanced 
freight  on  the  lumber,  an(}  money  to  Defendants,  and  sold  part 
of  the  lumber,  and  the  balance  was  destroyed  by  fire. 

Plaintiffs  accounted  to  Defendants  concerning  their  sales,  and 
claimed  for  balance  of  advances  over  sales,  and  for  reasonable  pay 
for  their  care  of  the  lumber  until  it  was  burned. 

In  their  answer  the  Defendants  deny  any  express  agreement 
that  Plaintiffs  were  not  to  insure  the  lumber,  or  that  Defendants 
took  the  risk  of  fire.  They  deny  certain  items  of  advances  and 
sales,  and  they  deny  an  accounting. 

They  admit  and  aver  a  consignment  of  lumber,  under  agree- 
ment that  Plaintiffs  would  make  advances,  and  sell  the  lumber,  on 
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a  commission  of  8  per  cent,  for  sale  and  guaranty,  and  that 
such  was  the  entire  agreement  between  the  parties.  They  aver 
that,  in  previous  years,  Plaintiffs,  as  factors,  without  Defendants' 
knowledge,  insured  in  their  own  names  lumber  consigned  to  them, 
including  Defendants'  lumber  then  held  by  them  on  commission ; 
that  the  portion  of  insurance  premiums  chargeable  to  Defendants' 
lumber  was  not  more  than  one-half  of  one  per  cent. ;  that  the 
Plaintiffs  concealed  that  fact,  and  charged  Defendants  a  greater 
rate  as  and  for  insurances  by  Plaintiffs,  as  insurers,  and  not  as  and 
for  expenses  of  insurance  by  them  as  factors ;  that,  in  1856,  De- 
fendants declined  to  submit  to  any  charge  for  insurance  by  Plain- 
tiffs personally,  as  insurers,  but  did  not  forbid  Plaintiffs  from 
insuring,  as  factors,  Defendants'  lumber. 

Defendants  also  aver  that,  in  1856,  Plaintiffs,  as  Defendants' 
agents  and  consignees,  without  express  directions  from  Defend- 
ants, insured,  in  various  companies,  the  consigned  lumber  in  their 
yard ;  that  those  policies  were  in  force  when  Defendants'  lumber 
was  burned,  and  covered  the  same ;  that  Defendants,  until  the 
fire,  were  ignorant  of  such  insurances,  but  then  learned  thereof, 
and  at  once,  and  before  Plaintiffs  had  made  proofs  of  their  loss, 
ratified  and  adopted  those  insurances,  and  claimed  a  share  there- 
in ;  that  Plaintiffs  afterwards  received  on  such  insurances  their 
fuU  amount,  and  an  amount  exceeding  Plaintiffs'  advances  and 
charges  on  Defendants'  lumber,  and  including  Defendants'  interest 
therein  as  owners.  Defendants  also  pleaded  payment.  A  reply 
was  waived. 

The  cause  was  tried  before  Hon.  A.  C.  Paige,  as  sole  referee. 

On  the  trial,  the  following  of  the  more  material  facts  were 
either  admitted  or  proved,  and  were  found  by  the  referee  : 

Between  January  1,  1856,  and  August  1,  1856,  Plaintiffs  ad- 
vanced to  Defendants  $3,000,  under  an  agreement  that  Defend- 
ants would  forward  lumber  to  Plaintiffs,  to  sell  on  commission  ; 
Defendants  to  repay  said  advances  and  Plaintiffs'  charges  for 
transportation  thereon,  and  Plaintiffs'  commissions ;  and  that  the 
lumber  mentioned  in  the  complaint  was  forwarded  and  received 

under  that  arrangement.     Between  June  23  and  August  6,  1856, 
22 
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Plaintiffs  received  the  lumber  in  question,  and  paid  for  transpor- 
tation and  inspection  thereof  $2,630.38.  Between  February  1 
and  November  24,  1856,  Plaintiflfe  made  sales  of  said  lumber  to 
the  amoimt  of  $5,099.57,  upon  a  credit  of  three  months. 

On  January  1,  1857,  the  interest  on  the  advances  and  pay- 
ments exceeded  the  interest  on  said  sales  by  the  sura  of  $64.70. 

Plaintiffs'  commissions  for  sale  and  guaranty  of  the  lumber  so 
sold  amount,  at  8  per  cent.,  to  $407.96.  The  unsold  residue  of 
the  lumber  consigned  by  Defendants  was  destroyed  by  fire,  Au- 
gust 2,  1856.  The  reasonable  value  of  Plaintiffs'  expenses  and 
services  in  regard  to  said  lumber,  until  it  was  burnt,  was  $152.90 ; 
but  that  would  have  been  included  in  and  covered  by  Plaintiflfe' 
commissions,  in  case  the  same  had  been  sold.  About  January  1, 
1857,  an  account  of  the  foregoing  amounts,  claiming  a  balance  of 
$1,156.37,  with  a  statement  of  the  loss  of  the  residue  of  the  lum- 
ber, was  rendered  by  Plaintiffs  to  Defendants,  which  account  was 
promptly  disputed  by  the  Defendants.  The  Plaintiffs  held,  at 
the  time  of  the  fire,  policies  of  insurance  to  the  aggregate  amount 
of  $30,000,  then  in  force,  whereby  the  insurers  "  do  insure  Lee 
&  Hall  against  loss  or  damage  by  fire  on  lumber— their  own,  or 
held  by  them  in  trust,  or  on  commission,  or  sold,  but  not  deliver- 
ed, contained  on  lots  numbers,"  &c.,  &c. — the  premises  in  question. 

Each  of  these  policies  contained  the  condition  that  "  property 
held  in  trust,  or  on  commission,  must  be  insured  as  such,  other- 
wise the  policy  will  not  cover  such  property." 

At  the  time  of  the  fire  there  was  lumber  on  the  yard,  held  on  com- 
mission by  Plaintiffs,  exclusive  of  that  of  Defendants'  and  another 
firm,  to  the  amount  in  value  of  $30,660.96,  the  damage  to  which 
was  $30,387.60.  The  loss  of  Defendants'  lumber  was  $5,165.81, 
and  that  of  the  other  firm  was  $4,095.40.  These  two  lots  of 
lumber  are  conceded,  for  the  purpose  of  tliis  action,  to  have  been 
held  by  the  Plaintiffs  in  the  same  character  and  on  the  same 
terms.  Plaintiffs  received  from  the  various  companies,  in  full,  as 
allowed  for  the  loss,  after  charges  and  expenses,  $29,407.95,  Oc- 
tober 15, 1856,  and  paid  all  that  sum  to  consignors,  exclusive  of  the 
Defendants'  and  the  other  firm  mentioned,  and  none  of  the  per- 
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sons  thus  paid  received  more  than  the  actual  amount  of  their 


In  the  settlements  preceding  these  payments,  the  Plaintiffs 
charged  the  consignors  each  a  regular  commission  on  sales  and 
guaranty,  and  also  a  commission  of  one  per  cent,  for  insurance, 
except  in  one  case,  where  a  commission  for  insurance  of  one-half 
of  one  per  cent,  only  was  charged. 

Plaintiffs  never  communicated  to  Defendants  that  such  policies 
had  been  obtained,  and  the  latter  had  no  knowledge  of  their  ex- 
istence until  after  the  fire  had  occuiTcd.  On  the  5th  of  August, 
1856,  three  days  after  the  fire,  the  Defendants  wrote  and  sent  to 
the  Plaintiffs  a  letter,  stating  that  they,  the  Defendants,  "  ratify, 
approve,  and  adopt  the  various  insurances  effected  by  you  on  the 
lumber  in  yourlumber-yard,"&c.,  &c.,  "and also  ratify,  approve, 
and  adopt  the  various  policies  of  insurance  obtained  and  held  by 
you  upon  said  lumber,"  &c. ;  also  expressing  their  willingness  to 
pay  their  share  of  the  expense  out  of  benefits  to  be  realized  from 
the  insurances. 

They  further  insist  upon  the  Plaintiffs  enforcing  a  claim,  on 
their  behalf,  for  the  lumber  lost  by  them,  against  the  insurance 
companies,  and  give  notice  that,  unless  such  claim  be  enforced, 
they  will  hold  the  Plaintiffs  personally  responsible  for  the  value 
of  the  lumber  destroyed,  or  their  ratable  proportion  of  the  whole 
insurance  to  the  whole  value  of  the  property  destroyed. 

The  Plaintiffs  then  proved  that,  during  the  summer  of  1856,  and 
at  intervals  of  ten  to  fifteen  days.  Plaintiffs  took  inventories  of  the 
quantity  and  value  of  the  lumber  on  their  yard,  which  they  had 
agreed  to  insure  for  consignors,  and  did  not,  in  such  inventories, 
embrace  the  lumber  of  the  Defendants;  and  this  evidence  was 
afterwards,  by  the  referee,  declared  to  be  inadmissible. 

The  Plaintiffs  proved,  also,  that  it  was  their  practice  to  have 
their  insurance  policies  equal  in  amount,  as  nearly  as  practicable, 
to  the  value  of  the  lumber  which  they  had  agreed  with  the  con- 
signors thereof  to  insure. 

Also,  that  Defendants'  lumber  was  piled  on  Plaintiffs'  yard,  in 
separate  piles,  which  were  interspersed  with,  but  distinguishable 
from  other  piles  of  lumber ;  and  that  in  taking  said  inventories, 
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account  was  taken,  of  the  lumber  which  Plaintiffs  had  agreed  to 
insure,  but  that  the  piles  of  Defendants'  lumber  were  passed  by, 
and  not  entered  on  said  inventories. 

That  one  of  said  inventories  was  made  about  June  23,  1856 ; 
that  its  amount  exceeded  Plaintiffs'  policies  then  in  force,  by 
about  $10,000 ;  and  that  lumber  was  then  being  received  on 
Plaintiffs'  yard  faster  than  it  was  being  sold. 

The  foregoing  testimony  was  afterwards  excluded  by  the  referee. 
The  Plaintiffs  also  testified,  that,  in  regard  to  the  insurance,  they 
did  not  intend  to  act  in  any  respect  for  the  Defendants,  and  that 
in  determining,  from  time  to  time,  the  amount  to  get  insured, 
they  did  not  include  any  lumber  of  Defendants,  or  any  amount 
advanced  to  them.  This  testimony  was  afterwards  stricken  out, 
under  the  Defendants'  objection. 

It  further  appeared  on  the  trial,  that,  in  the  years  1853,  1854, 
and  1855,  Plaintiffs  received  lumber  from  Defendants,  and  sold 
the  same  on  commission.  Yearly  accounts  of  these  transactions 
were  rendered  and  settled  in  accordance  therewith,  usually  about 
the  1st  of  January.  In  1853  Plaintiffs  charged,  and  Defendants 
paid  l^per  cent,  for  insurance. 

In  1854,  and  before  the  business  of  that  year  commenced, 
Plaintiff  Lee  and  Defendant  Adsit  conversed  about  the  business 
of  that  year,  and  Adsit  refused  to  pay  \^  per  cent,  for  insurance, 
on  the  groimd  that  it  was  too  much.  From  that  time  neither  of 
the  Plaintiffs  ever  intimated  that  they  would  do  Defendants'  insu- 
rance for  less  than  \^  per  cent. 

Defendants,  from  that  time,  never  proposed  to  pay  Plaintiffs  1| 
per  cent,  for  insurance,  nor  did  they  agree  to  pay  that  rate,  nor 
did  Defendants,  after  1853,  ever  propose  to  Plaintiffs  to  pay  them 
anything  for  insurance,  except  that  in  an  interview  between  Adsit 
and  Lee,  in  1856,  before  the  business  season,  and  in  relation  there- 
to, Adsit  expressed  a  willingness  to  pay  1  per  cent.,  but  Lee 
charged  1 J^  per  cent.,  which  Adsit  refused  to  pay.  In  the  years 
1854  and  1855,  no  charge  was  made  by  Plaintiife  for  insurance, 
and  nothing  was  paid  to  them  therefor. 

In  the  winter  of  1855-6,  Defendant  Adsit,  when  speaking  of 
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lumber  sent  by  Defendants  to  Plaintiffs,  stated  to  Theodore  Clark, 
that  Defendants  did  not  get  insured,  but  ran  their  ovm  risk,  and 
stated,  also,  to  Joseph  H.  Sandford,  that  Defendants  insured  the 
game  themselves. 

The  referee  decided  that  the  Defendants  were  entitled  to  re- 
cover against  the  Plaintiffs  for  the  value  of  their  lumber  destroy- 
ed on  the  yard  of  the  Plaintiffs,  less  the  advances  and  expenses 
against  the  same,  which  he  placed  at  the  sum  of  $3,216.30. 

On  May  20,  1860,  judgment  was  entered,  on  the  report  of  the 
referee,  in  favor  of  Defendants  against  the  Plaintiffs,  for  damages 
and  costs,  $3,462.93. 

From  this  judgment  the  Plaintiffs  appealed  to  the  General 
Term  of  the  Supreme  Court.,  which,  in  March,  1862,  reversed  the 
same,  and  granted  a  new  trial,  with  costs  to  abide  the  event ;  and 
from  this  order  of  reversal  the  Defendants  appeal  to  this  Court. 

FuLLERTON,  J. — Lce  &  Hall,  the  Plaintiffs,  were  lumber  com- 
mission merchants,  and  for  several  yeai's  prior  to  August  2, 1856, 
were  in  the  habit  of  receiving  from  Adsit  &  Co.,  the  Defendants, 
consignments  of  lumber  for  sale.  On  that  day,  lumber  of  the  De- 
fendants, to  the  value  of  about  $5,000,  remaining  unsold  in  the 
Plaintiffs'  yard,  was  destroyed  by  an  accidental  fire.  This  action 
was  brought  to  recover  a  balance  of  account  for  charges  and 
advances  over  and  above  the  proceeds  of  the  lumber  sold. 

The  Plaintiffs'  demand  is  not  questioned,  and  the  whole  con- 
trovei'sy  grows  out  of  the  Defendants'  claim  on  account  of  their 
loss  by  the  fire. 

A  referee  allowed  this  claim,  and  judgment  was  entered  on 
his  report  against  the  Plaintiffs,  for  $3,216.30,  with  interest  and 
costs.  Exceptions  were  taken,  and,  on  the  Plaintiffs'  appeal,  a 
General  Term,  sitting  in  the  Third  District,  reversed  the  judg- 
ment and  granted  a  new  trial.  The  Defendants  appealed  to  this 
Court,  consenting  that,  in  case  of  affirmance,  judgment  absolute 
be  rendered  against  them. 

The  complaint  alleges  that  it  was  expressly  agreed  that  "  the 
Plaintiffs  were  not  required  to  effect  any  insurance  against  fire, 
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and  that,  so  far  as  concerned  the  PlaintiflFs,  the  Defendants  should 
take  the  risk." 

The  answer  contains  two  separate  defences.  The  first  defence 
eclioes,  in  its  precise  words,  a  denial  of  this  alleged  express  agree- 
ment, but  it  contains  no  claim  on  account  of  the  loss.  That  claim 
is  set  up  in  the  second  defence,  which  recites  what  it  alleges  to  be 
"  the  entire  agreement." 

As  stated,  this  agreement  consists  of  ordinary  stipulations  be- 
tween a  consignor  and  consignee  on  other  matters,  but  without 
any  which  could  be  construed  as  referring  to  insurance,  and  with 
out  any  allusion  whatever  to  that  subject,  except  a  statement  that 
the  agreed  8  per  cent,  commission  to  the  Plaintiffs  was  to  be  in  fiill 
for  sales,  guaranty,  and  all  charges  connected  with  receiving,  piling, 
storing,  and  sale, "  not  including  charges  for  insurance." 

The  defence  does  not  allege  instructions  to  insure,  but  avers 
that  the  Defendants  "  never  did  at  any  time,  or  in  any  manner, 
forbid  or  prohibit  the  Plaintiffs  from  proceeding  and  effecting,  as 
such  factors  as  aforesaid,  for  the  security  and  benefit  of  the  De- 
fendants, an  insurance,  or  insurances,  on  the  lumber."  Except  in 
the  somewhat  indirect  and  incidental  way  hereafter  particularly 
stated,  the  defence  does  not  intimate  that  there  was  any  duty  to 
insure ;  and  except  by  reason  of  the  insurance  actually  eftected 
by  the  Plaintiffs,  it  does  not  make  any  claim  against  them. 

The  precise  ground  of  Defendants'  claim  is  thus  stated  :  Prior 
to  January  1,  1856,  the  Plaintiffs,  without  the  Defendants'  know- 
ledge, constantly  kept  on  foot  insurances,  effected  in  tlieir  own 
names,  upon  all  lumber  held  by  them  in  trust,  or  on  commission. 
The  expenses  of  such  insurances  assignable  to  Defendants'  lumber 
did  not  exceed  one-half  of  one  per  cent,  on  the  sales  thereof;  the 
Plaintiffs,  concealing  their  said  insurances,  and  the  cost  thereof, 
fraudulently,  with  intent  to  extort,  &c.,  charged  the  Defendants 
from  time  to  time,  as  upon  insurance  by  the  Plaintiffs  personally, 
and  not  as  and  for  the  expense  of  procuring  insurance,  a  larger 
sum  than  such  actual  cost ;  and  prior  to  January,  1856,  the  De- 
fendants protested  against  such  charges,  and  refused  to  pay  such 
per  centage  thereafter. 
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The  defence  then  alleges  that  in  1856,  prior  to  the  loss  in  ques- 
tion, but  without  express  directions,  the  Plaintiffs,  as  they  lawfully 
might,  and  as  they  were  bound  to  do,  in  the  proper  and  faithful 
discharge  of  their  duty  to  the  Defendants,  as  factors  and  consign- 
ees, "  did  procure  and  effect  insurances  upon  lumber  held  by  the 
said  Plaintiflfe  in  trust  or  on  commission." 

It  further  alleges  that  these  insurances  covered  the  Defendants' 
interest ;  that  on  learning  of  their  existence,  after  the  loss,  the  De- 
fendants notified  the  Plaintiffs  that  they  adopted  and  ratified  the 
same,  as  having  been  effected  for  their  benefit,  and  that  after- 
ward the  Plaintiffs  recovered  the  whole  amount  insured. 

The  following  facts  appeared  on  the  trial :  At  the  time  of  the 
fire  the  Plaintife  held  policies  amounting,  in  the  aggregate,  to 
$30,000,  by  the  terms  of  which  the  insurers  "  do  insure  Lee  & 
Hall  against  loss  or  damage  by  fire  on  lumber— their  own,  or  held 
by  them  in  trust,  or  on  commission,  or  sold,  but  not  delivered, 
contained  in  their  lumber-yard."  The  policies  required  the  in- 
sured to  furnish  a  statement,  and  an  affidavit,  of  the  interest  of 
the  assured  therein  ;  and  they  also  contained  a  printed  clause,  in 
these  words :  "  Property  held  in  trust,  or  on  commission,  must  be 
insured  as  such,  otherwise  the  policy  will  not  cover  such  proper- 
ty ;  and  in  case  of  loss,  the  names  of  the  respective  owners  shall 
be  set  forth  in  the  preliminary  proofs  of  such  loss,  together  with 
their  respective  interests  therein." 

There  was  in  the  Plaintiffs'  yard  at  the  time  of  the  fire,  and 
destroyed  thereby,  not  only  the  Defendants'  lumber,  and  about 
$4,000  worth  of  lumber  belonging  to  James  Morgan  &  Co.,  held 
on  the  same  terms,  but  also  $30,000  worth  of  lumber  held  on 
commission  from  other  consignors,  for  whom  the  Plaintiffs  had 
agreed  to  insure,  at  specified  rates. 

The  Plaintiffs  included  in  their  claim  upon  the  insurers  the 
lumber  of  this  latter  class,  received  substantially  the  whole 
amount  insured,  and  paid  it  over  to  their  consignors. 

But  they  made  no  claim  upon  the  insurers  for  the  property  of 
the  Defendants,  or  of  James  Morgan  &  Co. 

For  the  business  of  1853,  the  Plaintiffs  charged  and  received 
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from  the  Defendants,  one  and  one-half  per  cent,  on  account  of 
insurance. 

Then,  and  before  the  business  of  1854  commenced,  the  Defend- 
ants refused  to  pay  one  and  one-half  per  cent,  for  insurance,  on  the 
ground  that  it  was  too  much.  At  the  close  of  the  years  1854  and 
1855,  accounts  were  settled  between  the  parties,  no  charge  being 
made  for  insurance  in  either  instance.  At  an  interview  between 
the  Defendant  Adsit  and  the  Plaintiff  Lee,  in  1856,  before  the 
business  season  commenced,  Adsit  expressed  a  willingness  to  pay 
one  per  cent,  for  insurance,  but  Lee  charged  one  and  a  half  per 
cent.,  which  Adsit  refused  to  pay.  In  the  winter  of  1855-6, 
Adsit  stated  to  two  persons,  that  the  Defendants  did  not  get 
their  lumber  insured,  but  ran  their  own  risk,  or  insured  them- 
selves. 

The  Defendants  had  no  knowledge  of  the  insurances  in  ques- 
tion until  three  days  after  the  fire.  They  then  gave  tlie  notice 
of  adoption  and  ratification  alleged  in  the  answer.  The  Plain- 
tiffs paid  no  attention  to  this  notice. 

The  Defendants'  lumber,  being  piled  separately,  was  not  in- 
cluded in  the  inventories  taken  by  the  Plaintiffs,  at  intervals  of 
ten  or  fifteen  days,  during  1856,  for  the  purpose  of  keeping  their 
insurances  full.  Each  of  the  Plaintiffs  testified  that  he  did  not 
intend  to  insure  the  Defendants'  lumber. 

Tlie  referee  decided  that  the  Plaintiffi  were  not  required  by 
law  to  insure,  or  to  obtain  insurance  on  the  Defendants'  lumber, 
but  that  the  Defendants'  lumber  was  embraced  within  the  terms 
of  the  description  of  the  subject  insured,  contained  in  the  policies, 
and  that  no  parol  evidence  was  admissible  to  vary  or  contradict 
the  same.  Most,  if  not  all,  the  facts  which  have  any  tendency  to 
show  that  the  insurances  were  not  designed  to  cover  the  Defend- 
ants' interest,  were  proved  under  objection,  and  were  ultimately 
excluded  and  disregarded  by  the  referee,  as  inadmissible.  This 
was  on  the  ground  that  the  terms,  or  legal  meaning  of  the  poli- 
cies, could  not  be  contradicted  or  varied  by  such  evidence. 

The  referee  found  that  the  Defendants  had  no  notice  of  the  in- 
surances having  been  effected ;  but  nothing  in  his  findings,  or  ia 
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the  evidence,  gives  the  least  color  for  any  imputation  on  the  mo- 
tives or  good  faith  of  the  Plaintiffs. 

The  case  involves  nothing  but  pure  questions  of  law. 

I  proceed  to  examine  these  questions : 

1.  Rightly  understood,  the  answer  does  not  allege  that  the 
Plaintiffs  were  bound  to  insure  the  Defendants'  lumber,  or  to  pro- 
cure any  insurance  thereon.  Its  only  reference  to  a  duty  in  that 
respect  is  merely  incidental,  and  by  way  of  an  argument  in  sup- 
port of  the  Defendants'  alleged  right  to  adopt  the  insurances  which 
were  actually  effected. 

No  fact  is  found  having  any  tendency  to  establish  such  a  duty, 
and  the  express  finding  of  the  referee,  that  it  did  not  exist,  does 
not  appear  to  have  been  objected  to. 

Not  only  was  there  no  affirmative  proof,  but  the  negative  was 
shown.  There  was  no  conflict,  and  the  evidence  given,  if  legally 
admissible,  showed  a  perfect  understanding  between  tlie  parties, 
that  the  Plaintiffs  were  not  bound  to  insure,  or  procure  insurance, 
for  the  Defendants,  and  were  not  to  receive  any  compensation  for 
so  doing. 

Thetermsof  the  second  defence,  and  of  the  notice  of  adoption  given 
by  the  Defendants  after  the  loss,  alike  imply  a  concession,  that  in 
tliis  act  of  subsequent  adoption  lay  all  the  Defendants'  claim  to 
indemnity.  If  necessary,  it  may  be  added  that,  according  to  the 
whole  current  of  authorities,  an  agent  for  sale  is  not  bound  to  in- 
sure for  his  principal,  unless  expressly  instructed  so  to  do ;  or  an 
understanding  to  that  effect  between  him  and  his  principal  can  be 
implied  from  circumstances  (Story  on  Agency,  §  111). 

2.  That  a  contract  made  for  his  benefit,  but  without  his  con- 
sent or  knowledge,  may  be  ratified  and  adopted  by  a  principal, 
whether  made  in  the  agent's  name  or  in  his  own,  may  be  as- 
sumed. 

Perhaps,  if  made  by  a  total  stranger,  or  by  a  special  or  general 
agent,  contrary  to  an  express  prohibition,  the  contract  might  still 
be  subsequently  adopted.  Nay,  if  a  principal,  desiring  to  curb  an 
officiously  disposed  agent,  should  exact  from  him  a  bond  to  ab- 
stain from  any  such  action,  it  may  be  that,  in  case  his  interest 
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should  dictate,  he  might  elect  to  adopt  a  contract  perversely  made 
for  his  benefit  by  the  agent,  despite  of  all  his  precautions  to  pre- 
vent it. 

The  rule  that  a  subsequent  ratification  is  equivalent  to  an  ori- 
ginal authority,  and  has  a  retroactive  energy,  is  higlJy  beneficial. 
I  shall  not  attempt  to  define  its  extent,  or  the  boundaries  by  which 
its  influence  may  be  limited  (17  Penn.  E.  298). 

If,  upon  all  the  admissible  evidence  in  this  case,  it  could  be  ad- 
judged that  the  insurances  in  question  were  made  for  the  Defend- 
ants, for  their  benefit,  or  to  cover  their  interest  in  their  lumber, 
then  it  may  be  assumed  that  they  had  the  right  of  adoption  to  the 
whole  extent  claimed. 

3.  Contracts  made  by  an  agent  in  his  own  name,  for  the  bene- 
fit of  his  principal,  or  in  his  principal's  business,  may  generally  be 
enforced  by  and  against  his  principal.  And  the  action  on  such 
contracts  may  be  brought  by  or  against  the  agent,  or  by  or  against 
the  principal  (Story  on  Agency,  §  161 ;  Dykers  v,  Townsend,  24 
New  York  E.  57). 

The  contract  of  insurance  is  not  regarded  as  a  wager,  irrespec- 
tive of  interest,  that  the  res  shall  not  be  destroyed  or  injured  by 
the  peril  insured  against. 

It  is  a  contract  for  indemnity ;  and  its  real  subject  is  the  interest 
of  the  person  insured  in  the  res.  The  reason  of  this  is  obvious. 
The  res  is  constantly  under  the  control  of  the  insured,  and  the  risk 
may  be  diminished  in  proportion  to  his  vigilance  and  good  faith, 
and  enhanced  if  he  be  careless  or  dishonest. 

It  is  of  the  utmost  importance  to  insurers  to  know  the  person 
whom  they  insure ;  and  therefore  policies  of  insurance,  in  the  or- 
dinary form,  are  not  within  the  general  principle  that  an  agent 
may  take  a  contract  in  his  own  name  for  the  use  and  benefit  of 
his  principal.  The  ordinary  policy  covers  no  interest  save  that 
of  the  party  named  as  the  assured. 

But  it  often  happens  that  insurers  are  content  to  insure  whom- 
soever it  may  concern,  relying  upon  the  character  of  the  person 
to  whom  the  insurance  is  granted  as  a  suflicient  warranty  of  the 
fairness  of  his  principals ;  or,  without  any  such  prudential  refleo- 
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tions,  they  may  choose  to  take  the  risk.  When  this  is  the  case, 
the  policy  is  framed  accordingly. 

For  this  class  of  cases  various  formute  have  been  adopted. 

Sometimes  the  applicant  is  insured  as  "agent."  Sometimes 
the  insurance  is  for  "  owners,"  or  "  for  whom  it  may  concern." 

In  all  these  cases  it  is  well  settled,  that  in  prosecuting  a  claim 
against  the  insurers  extrinsic  evidence  may  be,  and  mtoat  be  re- 
sorted to,  for  tlie  purpose  of  ascertaining  the  interests  intended  to 
be  covered ;  and,  as  the  insurers  are  not  always  possessed  of  any 
information  themselves,  the  intent  of  the  agent  in  effecting  the  in- 
surance, or  of  the  person  under  whose  instructions  he  acted,  is 
oftentimes  the  only  guide.  Mr.  Duer,  in  his  9th  Lecture  (§  22), 
lays  down  the  doctrine  as  follows :  "  The  terms  used,  however 
broad  and  comprehensive,  must  also  be  restricted  to  those  for 
whom  the  insurance  was  in  fact  intended,  and  by  whom  it  was 
previously  directed  or  authorized,  or  subsequently,  in  due  season, 
adopted.  All  other  persons,  although  they  may  equally  fall  with- 
in the  description  in  the  policy,  are  not  parties,  but  strangers  to 
the  contract.  An  insurance  on  goods,  on  account  of  whom  it  may 
concern,  is  capable  of  being  applied  to  the  interest  of  every  per- 
son who  is  proved  to  have  shipped  goods  in  the  vessel,  and  on  the 
voyage  described  ;  but  where  an  action  is  brought  on  the  policy, 
it  is  not  sufficient  to  show  that  the  person  in  whom  the  interest  is 
averred  was  the  owner  of  goods  to  which  the  insurance  might  ex- 
tend. To  warrant  a  recovery  in  his  behalf  it  must  be  shown  that 
he  was  a  party  to  the  contract,  hy  evidence  of  the  additional  facts 
that  I  have  stated  "  (2  Duer  on  In.  p.  30). 

In  the  same  lecture  he  says : 

"  It  is  needless  to  cite  authorities  to  show  that  in  England,  as 
in  the  United  States,  the  general  words  of  the  policy  are  restrict- 
ed to  those  for  whom  the  insurance  was  intended  ;  the  benefit  of 
the  contract,  notwithstanding  the  generality  of  its  terms,  is  limit- 
ed to  those  on  whose  behalf  it  was  in  reality  effected ;  tJiat  is,  for 
whom  the  insurance  was  intended  "  (id.  pp.  33,  34). 

Further  on,  at  p.  37,  he  states  that  the  intent  of  the  agent  to 
insure  his  principal  may  be  inferred  from  certain  circumstances, 
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without  direct  aflSrmative  proof,  and  carefully  adds :  "  But  where 
the  proof  establishes  that  his  [i.  e.,  the  principal's]  interest  was 
not  intended  to  be  covered,  it  forms  an  insuperable  bar  to  a  re- 
covery. Its  necessary  legal  effect  is  to  exclude  him  from  all 
privity  in  the  contract." 

Phillips  on  Ins.  (3d  ed.  p.  213,  §  383)  states  this  to  be  the  law, 
with  equal  precision,  but  with  much  more  brevity : 

"  A  policy  made  in  the  name  of  a  particular  person,  '  for  whom 
it  may  concern,'  or  with  any  other  equivalent  clause,  will  be  ap- 
plied to  the  interest  of  the  party  or  parties,  and  ordy  the  party  or 
parties,  ybr  whom  it  is  intended  hy  the  party  who  effects  it,  if  such 
party  has  authorized  its  being  made  beforehand,  or  subsequently 
adopts  it." 

These  positions  are  fully  sustained  by  the  authorities,  and  in- 
deed are  quite  familiar ;  yet  it  appears  from  his  opinion  that  the 
learned  referee  in  this  case  was  governed,  in  some  degree  at  least, 
by  a  supposal  that,  in  another  part  of  their  works,  these  same 
writers  had  laid  down  an  opposite  rule. 

The  extent  to  which,  in  this  class  of  cases,  resort  may  be  had 
even  to  a  mere  emotion  of  mind  on  the  part  of  the  agent  or  per- 
son effecting  the  insurance,  is  well  exemplified  by  Mr.  Phillips 
(§§  384  and  385). 

The  policy  now  in  very  common  use,  by  which  an  agent  is  in- 
sured against  property  "  his  own,  or  held  by  him  in  trust,  or  on 
commission,"  was  devised  to  enable  a  factor  or  commission  mer- 
chant to  keep  insured  as  far  as  occasion  might  require,  and  with- 
out inconveniently  numerous  applications  to  the  insurers,  a  stock 
that  was  not  only  fluctuating  as  to  articles,  but  as  to  owners. 

These  policies  are  not  expressed  to  be  for  the  benefit  of  any 
other  person  than  the  party  in  whose  name  the  insurance  is  eflect- 
ed,  nor  do  their  terms  necessarily  imply  such  a  purpose. 

In  this  respect  they  differ  from  all  the  other  forms  in  use. 

Property  held  "  on  commission  "  is  almost  invariably  subject  to 
a  lien  in  favor  of  the  holder,  for  charges  or  advances,  or  botL 
This  gives  him  an  insurable  interest,  which  of  itself  might  be 
deemed  to  satisfy  the  terms  of  the  policy. 
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As  much  or  more  to  the  same  purpose  might  be  said  in  refer- 
ence to  the  term  "  in  trust."  Hence  arose  a  doubt  whether  these 
policies  could  be  construed  as  applicable  to  the  interest  of  a  con- 
signor. 

Judge  Oakley,  in  De  Forest  v.  The  Fulton  Fire  Insurance 
Company  (1  Hall,  135),  furnishes  an  apt  solution  of  the  doubt,  by 
suggesting  that  these  words  are  equivalent  to  the  clause  "for 
whom  it  may  concern." 

The  decision  in  that  case  may  be  thought  to  partake  of  a  libe- 
rality more  conspicuous  in  modem  times  than  formerly. 

It  certainly  gives  an  effect  to  the  policy  beyond  the  precise  let- 
ter, and  beyond  what  might  seem  its  mere  import.  But  there 
had  grown  up  a  general  practice  of  using  this  form  to  cover  all 
interests  in  the  specified  articles  which  the  commission  merchant 
desired  to  cover ;  it  may  have  been  right  to  give  it  a  judicial  sanc- 
tion :  and,  at  any  rate,  the  point  is  now  at  rest.  But  it  never  has 
been  held  by  any  Court,  or  law  writer,  that,  per  se,  these  words 
absolutely,  and  to  the  exclusion  of  all  explanatory  extrinsic  proof, 
cover  the  interest  of  all  persons  holding  the  relation  of  consignors 
to  articles  in  the  designated  place,  of  the  description  specified  and 
held  on  commission  by  the  person  taking  out  the  policy. 

The  Defendants'  claim  rests  on  the  hypothesis  that  such  is 
their  legal  effect,  and  that  extrinsic  evidence  is  not  admissible  to 
show  that  the  consignee  who  obtains  such  a  policy  was  not  bound 
to  prociu-e  insurance  for  a  particular  consignor,  and  did  not  in- 
tend to  cover  such  consignor's  interest. 

In  this  case  the  consignees  lost  no  property  of  their  own  ;  they 
held  on  commission  $30,000  worth  of  property  which  they  had  en- 
gaged to  insure,  and  about  $10,000  worth  which  they  were  not 
bound  to  insure.  If  the  consignees  had  been  insolvent,  and  re- 
fused to  enforce  the  policies,  the  consignors  would  have  been 
obliged  to  sue  the  insurers. 

They  must  all  have  been  parties  to  the  action,  either  as  Plain- 
tiff or  Defendants.  If  they  were  very  numerous,  one  might 
bring  the  action  as  well  for  himself  as  for  all  others  in  interest ; 
but  this  would  only  have  been  a  variance  in  form.     In  such  cases, 
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before  a  final  disposition  can  be  made,  every  party  in  interest 
must  be  brought  in  before  a  master  or  referee,  or  by  his  default, 
after  notice,  be  forever  precluded  from  any  claim  on  the  fund. 

The  rules  concerning  parties  would  require  this,  in  order  to 
protect  the  insurers  from  many  accountings  and  repeated  actions. 

If  it  could  be  thought  that  each  consignor  could  bring  a  sepa- 
rate action,  the  insurers  could  still  accomplish  the  same  result  by 
a  cross-action  of  interpleader.  The  moment  the  liability  of  the 
insurers  in  such  an  action,  to  the  extent  of  $30,000,  was  deter- 
mined, their  interest  in  the  controversy  would  cease,  and  a  ques- 
tion as  to  the  distribution  would  arise  between  the  other  parties 
— i.  e.,  the  consignors. 

The  insurers,  having  no  concern  in  it,  could  take  no  part  in  this 
controversy.     IIow,  let  us  inquire,  would  the  fund  be  distributed  ? 

The  Defendants  claim  to  be  paid  in  full ;  and  they  recovered 
before  the  referee  on  that  basis.  They  certainly  could  not  recover 
to  that  extent  in  a  controversy  between  them  and  the  other  con- 
signors. Nor  do  I  conceive  that,  in  such  a  controversy,  the 
Defendants,  or  Morgan  &  Co.,  could  recover  any  portit>n  of  the 
fund. 

Evidently,  the  other  class  of  consignors  would  be  entitled  to 
the  whole.  Perhaps  it  might  be  suggested  that  the  Defendants 
would  be  content  to  share  pro  rata. 

The  unreasonableness  and  injustice  of  such  a  claim  might  be 
made  more  striking,  though  not  more  clear,  by  altering  the 
figures  so  as  to  present  a  supposed  parallel  to  this  case.  Let  it  be 
supposed  that  the  stock  destroyed  by  the  fire  was  worth  $100,000; 
that  nine  parts  of  it  belonged  to  the  Defendants  and  Morgan  & 
Co.,  and  one  part  to  the  other  class  of  consignors,  for  whom  tlie 
PlaintifiB  were  bound  to  insure,  and  that  insurance  had  been  ef- 
fected only  to  $10,000. 

Even  in  the  mitigated  form  last  suggested,  the  Defendants' 
claim,  if  sustainable,  would  cut  down  to  a  ten  per  cent,  dividend 
the  consignors  who,  upon  every  principle  of  justice  and  fair  deal- 
ing, were  entitled  to  full  indemnity. 

A  method  of  applying  the  principles  of  law  which  necessarily 
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leads  to  such  results  cannot  be  correct ;  and  it  only  remains  to 
show  precisely  wherein  the  Defendants'  error  consists. 

In  the  first  place,  the  policy  does  not  describe  the  interest  in- 
sured ;  nor  is  it  necessarily  to  be  understood  as  including  abso- 
lutely all  interests  in  aU  lumber  held  by  the  Plaintiffs,  upon  any 
sort  of  trust,  or  under  any  possible  form  of  commission.  For  in- 
stance, the  consignors  interested  in  lumber  which  has  been  con- 
signed with  a  positive  prohibition  against  effecting  any  such  in- 
surance, would  not  be  included  (6  Duer's  Rep.  70).  And  if  ex- 
trinsic evidence  can  be  given  to  exclude  from  the  insurance  any 
class  of  consignors,  the  alleged  rule  fails.  It  is  only  by  force  of  a 
very  liberal  implication  in  favor  of  an  intent,  not  expressed  in  the 
policy,  that  the  interest  of  any  consignor  is  let  in  and  protected. 
And  it  would  be  strange  indeed  if  that  concession  could  be  so 
intensified  as  to  force  upon  the  general  words  of  the  policy  an  in- 
clusion of  all  consignors  who,  after  the  disaster,  might  choose  to 
come  in  and  strip  of  their  indemnity  the  consignors  who  bargain- 
ed for  it  in  advance,  and  paid  the  premium  accordingly. 

But,  in  the  next  place,  the  referee  admits  that,  if  extrinsic  evi- 
dence be  admissible,  the  Defendants  must  fail ;  and  by  the  autho- 
rities it  clearly  appears  that,  in  aU  these  cases  of  general  insu- 
rance intended  to  cover  the  interest  of  principals  not  named,  ex- 
trinsic evidence  that  the  claimant  was  within  the  intent  is  not 
only  admissible,  but  actually  indispensable  to  a  recovery  against 
the  insurers,  though,  like  other  facts,  it  does  not  require  direct 
proof,  but  may  be  inferred  from  circumstances.  Catlett  v.  Pa- 
cific Ins.  Co.  (1  Wend.  575)  is  a  direct  authority  for  the  admission 
of  such  evidence,  even  in  an  action  against  the  insurers  on  the 
policy.  In  that  case  an  insurance  was  effected  by  an  agent  "  on 
account  of  the  owners."  There  were,  in  fact,  three  ownere.  Two 
of  them  sued  upon  the  policy,  and  the  nonjoinder  of  the  third  was 
set  up  as  a  defence.  Precisely  as  Judge  Oakley  held  in  reference 
to  the  clause  now  in  question  (1  Hall,  135),  the  Supreme  Court 
held  that  the  phrase,  "  for  account  of  the  owners,"  was  equivalent 
to  saying  "  for  whom  it  may  concern ;"  and  accordingly,  parol  ex- 
trinsic evidence  was  received  to  sliow  the  intent  of  those  who  in- 
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Btructed  the  agent  to  obtain  the  policy.  On  error,  Chancellor 
Walworth  approved  this  decision,  and  the  judgment  was  affirmed 
(S.  C.  4  Wend.  79,  point  1).  "  The  owners,-'  by  force  of  the  defi- 
nite article,  meant,  primd  facie,  all  the  owners ;  yet  that  did  not 
avail  to  exclude  the  evidence  of  intent. 

Here,  the  policies  did  not  refer  to  "  the  consignors  "  as  intend- 
ed to  be  insured,  and  they  can  only  embrace  the  interest  of  any 
consignor  by  a  free  construction  as  to  a  presumed  intent ;  yet,  if 
they  had  so  referred  to  "  the  consignor,"  Catlett  v.  The  Pacific 
Ins.  Co.  would  authorize  the  admission  of  extrinsic  evidence 
that,  as  to  some  -consignors,  it  was  not  intended  to  include 
their  interest.     That  case  is  a  conclusive  authority  on  this  point. 

If  the  printed  clause  above  recited  from  the  policies  in  ques- 
tion be  deemed  to  obviate  the  ambiguity  of  the  written  words, 
and  so  make  them  read  as  insurances  "  on  account  of  Lee  &  Hall, 
and  their  consignors,"  that  circumstance  would  only  render  more 
precise  and  perfect  the  parallel  between  the  question  under  con- 
sideration and  the  decision  in  Catlett  v.  The  Pacific  Ins.  Co. 
That  case  would  then  stand  as  authority  in  point  for  the  admis- 
sion of  extrinsic  evidence  that  some  consignors  were  not  covered. 

I  consider  it  quite  clear,  therefore,  that  even  in  an  action  on 
the  policies  against  the  insurers,  parol  extrinsic  evidence  would 
be  admissible  to  show  that  the  Plaintiffs  were  not  bound  to  insure, 
nor  were  instructed  to  insure,  and  did  not  intend  to  insure,  the 
Defendants'  interest ;  and  I  conceive  that  such  evidence  would 
exempt  the  insurers  from  any  claim  on  that  account. 

But  it  is  entirely  unnecessary  to  decide  either  of  those  ques- 
tions. 

The  insurers  had  no  interest  in  either ;  tliey  were  bound,  at  any 
rate,  to  the  whole  extent  of  their  policies.  There  is  another  view 
of  the  case  which  is  more  in  point,  and  is  decisive. 

4.  This  is  not  an  action  against  the  insurers,  or  upon  the  poli- 
cies. The  rule  that  parol  extrinsic  evidence  shall  not  be  received 
to  contradict  or  vary  a  contract  which  is  in  writing,  applies  only 
in  controversies  between  the  parties  promisor  and  promisee  in 
such  contract.      It  is  founded  upon  the  just  and  rational  pre- 
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sumption  that  the  parties  have  made  all  the  stipulations  for  the 
protection  of  their  respective  interests  on  which  they  were  agreed, 
and  have,  in  language  chosen  by  themselves,  placed  such  stipula- 
tions in  a  more  certain  form  than  mere  oral  discourse,  for  the  pur- 
pose of  excluding  all  such  loose  and  uncertain  media  of  proof. 
The  writing  is  not  conclusive  as  between  one  of  the  contracting 
parties  and  a  third  person.  This  doctrine  is  asserted,  in  general 
terms,  in  a  multitude  of  authorities  ;  but,  in  many  instances,  it  is 
accompanied  by  remarks  from  which  it  might  be  contended  that 
the  privilege  of  explaining  the  written  document  was  not  accord- 
ed to  him  who  was  a  party  to  it,  but  only  to  his  adversary  (1 
Greenleafs  Ev.  §  279;  New  Berlin  t;.  Norwich, -10  John.  230; 
Evans  v.  Wells,  22  Wend.  345).  But  it  is  not  so  confined.  Ac- 
cording to  Co.  Lit.  (352  a),  "  Every  estoppel  ought  to  be  recipro- 
cal— that  is,  to  bind  both  parties ;  and  this  is  the  reason,  that  re- 
gularly a  stranger  shall  neither  take  advantage  of,  nor  be  bound 
by  the  estoppel."  To  this  effect  see  Gaunt  v.  Wainman  (3  Biugh. 
N.  C.  69) ;  Jewell  v.  Harrington  (19  Wend.  471)  ;  Sparrow  v.  King- 
man (1  Comst.  246,  253)  ;  Cottle  v.  Sydnor  (10  Missouri,  769). 

In  Eeynolds  v.  Magness  (2  Iredell's  Law  Rep.  30,  31),  after 
stating  the  general  rule,  and  that  it  applies  only  as  between  the 
parties,  and  not  to  strangers.  Judge  Gaston  says :  "  They  (the 
strangers)  are  at  liberty  to  show  that  the  written  instrument  does 
not  disclose  the  full  or  true  character  of  the  transaction.  And, 
if  they  be  thus  at  liberty,  when  contending  with  a  party  to  the 
transaction,  /t^  must  be  equally  free,  when  contending  with  them. 
Both  must  be  bound  by  this  conventional  law,  or  neither. 
Estoppels  must  be  mutual." 

In  Walton  v.  Cronly  (14  Wend.  67),  the  right  of  a  party  to  a 
deed  to  explain  it  as  against  a  third  person  was  maintained,  though 
such  third  person  was  a  privy  in  estate.  Besides,  although  writ- 
ten contracts  may  not  be  varied  by  extrinsic  parol  evidence  in  an 
ordinary  action  between  the  parties,  yet  when,  as  sometimes  hap- 
pens, there  is  a  mistake  in  the  writing,  a  party  affected  thereby  is 
not  remediless.     By  an  action  in  equity  he  may  have  the  writing 

reformed,  and  made  to  express  the  actual  intent.    In  such  an 
23 


Digitized  by  VjOOQ IC 


354  LEE  V.  ADSIT.  [Sept., 

Opinion  by  FiHiLERTOx,  J. 

action  it  is  not  necessary,  or  allowable,  or  possible,  to  make  all  the 
world  parties ;  those  between  whom  the  contract  was  made  are 
alone  heard.  And,  of  course,  if  they  happen  to  be  both  honest 
and  intelligent,  no  suit  for  reformation  can  ever  be  requisite.  This 
may  suflSce  to  illustrate  the  position  now  assumed. 

Neither  are  the  terms  of  a  written  contract  conclusive  as  to  the 
shares  or  proportions  in  which  a  set  of  parties  on  one  side  of  the 
contract  are  interested  in  its  fruits  as  between  themselves.  Such 
questions  do  not  usually  enter  into  the  consideration  of  those  who 
settle  the  forms  of  written  contracts. 

Each  party,  in  framing  the  contract,  considers  only  what,  by 
its  terms,  he  may  exact  from  the  other,  and  what  the  latter  may 
thereby  exact  from  him. 

The  parties  of  the  first  part  in  a  contract  may  have  no  joint  or 
mutual  interest  in  the  subject-matter;  one  may  be  merely  the 
agent,  clerk,  or  servant  of  the  other ;  yet  the  paper  would  war- 
rant, primA  facie,  the  supposal  of  an  equal  int-erest. 

In  an  action  on  the  contract  against  the  other  party  no  ques- 
tion of  this  sort  can  arise.  But,  surely,  in  a  controversy  between 
the  parties  of  the  first  part,  the  paper  is  not  conclusive  and  irre- 
fragable evidence  of  a  mutual  and  equal  interest  in  the  benefits  of 
the  contract. 

If  all  the  consignors  had  been  expressly  named  as  insured  par- 
ties, the  last-mentioned  proposition  would  have  full  play  in  a 
controversy  between  them  concerning  the  distribution  of  the  in- 
surance money.  I  have  already  shown  that,  as  between  them, 
the  question  would  be  entirely  open. 

5.  In  his  9th  Lecture,  §  26  (2  Duer  on  Ins.  pp.  38,  39),  Mr. 
Duer  takes  up  a  position  which  he  imputes  to  Mr.  Phillips,  and 
condemns  it. 

It  is,  that  one  seeking  to  recover  on  a  policy  taken  in  his  own 
name,  applicable  by  its  terms  to  his  own  interest,  and  on  which 
he  claims,  cannot  recover  if  in  fact,  through  some  mistake  or  mis- 
apprehension, he  had  in  his  mind  at  the  time  he  effected  the  insu- 
rance, and  intended  thereby  to  cover,  some  other  and  different 
interest.     He  discusses  this  defence  by  an  insurer  at  great  length, 
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onward  to  the  end  of  §  29  (p.  48).     He  pironounces  it  novel,  un- 
reasonable, unconscientious  and  dishonest. 

He  concludes  by  asserting  that  as  in  such  a  case  the  policy  is 
applicable,  in  terms,  to  the  subject  claimed  upon,  the  insurer  can- 
not be  permitted  to  contradict  it  by  parol  extrinsic  evidence  of  an 
intention  on  the  part  of  the  insured  not  to  cover  that  subject. 

Mr.  Phillips,  in  a  subsequent  edition  of  his  work,  puts  this  very 
peculiar  point  as  a  qusere,  and  suggests  that  "  the  jurisprudence 
on  this  subject  is  contradictory  "  (Phillips  on  Ins.  3d  ed.  §§  393, 
394). 

These  positions  of  Phillips  and  Duer  are  relied  upon  by  the  ref- 
eree as  justifying  the  exclusion  of  extrinsic  evidence  in  the  pre- 
sent case.  Stating  the  point  which  they  thus  present  must  suffice 
to  show  that  they  have  no  relevancy  whatever  to  the  case  in  hand. 

The  precise  nature  of  that  point  may  be  illustrated  by  a  refer- 
ence to  facts  in  this  case. 

The  policies,  in  the  most  express  terms,  covered  I^ee  &  Hall's 
interest  in  all  the  Defendants'  lumber ;  that  is  to  say,  tlieir  lien 
for  advances,  &c.  Let  it  be  supposed  that  Lee  &  Hall  had 
brought  an  action  against  the  insurers,  on  the  policies,  with  a 
view  of  recovering,  for  their  own  benefit,  the  amount  of  that  lien, 
and  that  the  insurers,  for  the  purpose  of  defeating  the  recovery,' 
had  offered  to  show  that  Lee  &  Hall,  when  obtaining  the  policies, 
did  not  intend  to  cover  that  interest.  Such,  we  may  see,  was  the 
fact,  and  if  the  evidence  was  admissible,  and  allowed  to  have  cmy 
effect,  it  would  exonerate  the  insurers.  Mr.  Duer  says  that  such 
a  defence  is  inadmissible,  because  it  would  be  an  offer  to  prove 
that  the  intent  of  parties  to  a  written  contract  was  precisely  the 
reverse  of  that  which  the  written  contract  made  by  and  between 
them  explicitly  affirms. 

Mr.  Phillips  thinks  "  the  jurisprndence  on  this  subject  is  con- 
tradictory." It  is  enough  for  us  to  say  that  the  point  is  not  pre- 
sented by  the  controversy  between  the  litigants  in  this  case. 

Turner  v.  Burrows  (5  Wend.  546),  and  the  same  case  in  error 
(8  Wend.  152),  are  relied  upon  as  showing  that  parol  extrinsic 
evidence  of  the  intent  of  the  party  effecting  the  insurance  is  in- 
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admissible  in  an  action  between  him  and  a  third  person  claiming 
to  participate  in  the  insurance  money. 

The  judgment  of  the  Supreme  Court  waa  not  reversed  on  the 
ground  that  there  was  no  error  in  receiving  such  evidence.  The 
same  controversy  was  again  before  the  Supreme  Court,  and  the 
final  decision  is  reported  in  24  Wendell,  276.  Parol  extrinsic 
evidence  of  the  intent  was  again  received.  The  Court  held  that 
it  was  properly  received,  and  that  nothing  to  the  contrary  could 
be  inferred  from  the  previous  decision. 

These  cases  are,  therefore,  authorities  in  favor  of  the  Plaintiflfe 
here.  Cases  in  which  a  consignor  was  allowed  to  participate  in 
the  insurance  money  received  by  a  consignee  who  had  claimed 
the  full  value  of  the  res  from  the  insurers,  under  a  policy  in  terms 
applicable  to  the  consignor's  interest,  have  no  relevancy  to  the 
present  case;  neither  do  I  perceive  that  the  decision,  or  the 
opinion  in  Stillwell  v.  Staples  (19  N.  Y.  407),  contains  anything 
that  conflicts  with  the  views  now  expressed. 

6.  If  the  PlaintiflB  were  insured  on  their  own  interest  in  the 
Defendants'  lumber,  by  virtue  of  their  lien  for  advances  and 
charges,  they  did  not  claim  or  receive  anything  from  the  insurers 
on  that  account ;  nor  was  this  particular  point  made  a  ground  of 
defence  on  the  trial.  The  Plaintiffs  tendered  evidence  that  the 
Defendants  were  perfectly  responsible,  and  that  the  policies  were 
not  intended  to  cover  even  this  interest.  As  between  the  parties 
to  this  action,  I  think  this  evidence  was  admissible. 

But  whether  this  be  so  or  not,  the  Defendants  having  waived 
the  point  at  the  trial,  and  again  by  this  appeal,  it  cannot  now  be 
available. 

The  advances  and  charges  were  debts  due  from  the  Defendants 
to  the  Plaintiffs. 

The  lien  was  only  a  security  therefor.  The  insurer  of  a  cred- 
itor's lien  is  entitled,  on  paying  the  loss,  to  be  subrogated  to  the 
demand  of  the  creditor. 

Consequently,  the  Defendants  lost  nothing  by  the  Plaintiffs' 
omission  to  claim  from  the  insurers  their  charges  and  advances  on 
the  lumber  in  question. 
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Of  course  a  different  rule  applies  where  the  debtors  pay,  or 
allow  themselves  to  be  charged  with,  the  premium  paid  by  their 
creditors,  on  an  insurance  made  by  the  creditors  to  cover  their 
own  specific  property  as  lien  holders  (Phillips  on  Ins.  3d  ed. 
§  397). 

Further  answers  to  any  claim  of  this  sort  might  be  stated ;  but 
these  should  suflBce. 

The  order  appealed  from  should  be  affirmed. 

Judgment  absolute  should  be  rendered  against  the  Defendants 
for  $1,156.37,  and  interest  thereon  from  January  1,  1857,  with 
costs  of  the  action  below,  and  also  with  costs  of  this  appeal. 

All  concur. 

Affiimed. 

JOEL  TIFFANY, 
State  Reporter. 


Digitized  by  VjOOQ IC 


358         THOMAS  v.  COM'RS  OF  HIGHWAYS  OP  MILTON.      [Skpt. 

Opinion  by  Hcht,  3. 


THE  PEOPLE  EX  eel.  HERMAN  THOMAS  and  Others, 
Respondents,  v.  THE  COMMISSIONERS  OF  HIGHWAYS 
OF  THE  TOWN  OF  MILTON,  Appellants. 

Mandamus — Commimon&rs  of  Highway  $ — Powers  arid  Duties — Application 

for  New  Road. 

The  question  whether  two  applications  made  to  the  Commissioners  of  High- 
ways were  in  reaUty  but  one  application,  the  latter  intended  as  a  correction  of 
the  former,  is  one  of  fact,  to  be  determined  by  the  finding  of  the  Court  below, 
with  which  the  Appellate  Court  has  nothing  to  do. 

The  Commissioners  of  Highways,  in  laying  out  a  new  road,  may  locate  it  in 
part  upon  an  old  road-bed.  The  principle  which  will  authorize  the  intersec- 
tion or  crossing  of  an  old  road  by  a  new  one  embraces  the  whole  ground  of 
locating  a  new  road  upon  an  old  road-bed. 

The  Eespondents  applied  for  an  alternative  mandamus  to  com- 
pel the  Defendants  to  open  a  certain  highway  in  the  town  of 
Milton,  which  the  commissioners  refused  to  lay  out  and  open, 
and  which,  upon  an  appeal  from  the  order  of  the  commis- 
sioners, had  been  ordered  by  referees  to  be  laid  out  and  opened. 
The  Defendants  answered,  setting  up  certain  objections ;  and  upon 
the  hearing  before  the  Judge  at  Special  Term,  it  was  ordered 
that  a  peremptory  mandamus  issue,  directing  the  Defendants  to 
lay  out  the  road. 

This  judgment  was  affirmed  at  the  General  Term.  The 
Defendants  (the  Commissioners  of  Highways)  thereupon  appealed 
to  this  Court.  The  facts  are  sufficiently  stated  in  the  opinion  of 
the  Court. 

George  C,  Scott  for  Appellants. 
A.  Pond  for  Eespondents. 

Hunt,  J. — Application  was  made  to  the  conamissioners  of 
highways  of  the  town  of  Milton,  in  the  county  of  Saratoga,  to 
lay  out  a  highway,  of  the  width  of  three  rods,  upon  a  centre 
line  described. 

The  proposed  road,  as  described  in  the  application  and  in  the 
final  order,  commenced  at  the  centre  of  an  existing  highway,  at 
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a  point  suflSciently  designated,  thence  by  courses  and  distances 
"  to  the  centre  of  the  highway  leading  from  Jamesville  to  How- 
ard's Corners ;  thence  following  the  public  highway  to  a  stake 
standing  on  the  east  line  of  the  highway,  south,  &c. ;"  thence 
south  across  the  lands  of  individuals  named,  and  by  courses  and 
distances  to  the  point  of  termination.  The  course, "  thence  follow- 
ing the  public  highway,"  carried  the  proposed  road,  for  about  a 
half  a  mile,  on  the  bed  of  a  then  existing  highway. 

The  commissioners  refused  to  lay  out  the  road  thus  applied  for. 
Two  orders  of  refusal  were  made,  and  appear  in  the  case,  each 
signed  by  two  commissioners  only. 

The  last  order  recites  that,  altliough  concurred  in  by  but  two 
of  the  commissioners,  the  third  had  notice  of  the  meeting,  and 
signed  the  notice  to  the  occupants  of  the  land  of  the  fime  and 
place  at  which  the  proceedings  would  be  heard.  The  first  order 
does  not  contain  this  recital.     In  other  respects  they  are  identical. 

An  appeal  was  taken  from  this  determination  to  the  County 
Judge,  who,  under  the  statute,  appointed  referees  to  hear  and 
determine  the  appeal,  who  did  "  order,  adjudge,  and  determine, 
in  pursuance  of  the  said  application  of  the  said  Andrew  Taylor, 
that  a  highway  be,  and  the  same  is  hereby,  laid  out  as  follows  " — 
following  the  language  of  the  application  in  the  description  of  the 
road.  The  commissioners  of  highways  still  refused  to  lay  out  and 
open  the  road,  and  application  was  made  for  a  mandamus  to  com- 
pel them  to  do  so. 

After  a  hearing  at  the  Special  Term,  the  Judge  directed  the 
issuing  of  a  peremptory  mandamus.  The  commissioners  appealed 
to  the  General  Term,  where  the  order  was  affirmed,  and  they  now 
bring  their  appeal  to  this  Court. 

The  points  made  by  the  Appellants,  to  which  it  will  be  neces- 
sary to  refer,  are  as  follows :  Firat.  It  is  said  that  the  application 
was  for  laying  out  two  roads— one  west  of  the  existing  highway, 
on  which  the  new  road  was  proposed  to  be  laid ;  and  the  other 
east  of  it,  and  being  the  easterly  end  of  the  proposed  road.  In 
confirmation  of  this  argument,  the  Appellants  refer  to  the  two 
orders  of  the  commissioners  refusing  to  lay  out  the  road,  and  in- 
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sist  tliat  such  ordei's  were  decisions  upon  an  application  for  two 
sei^arate  roads.  This  proceeding  they  insist  is  illegal.  The 
Relator  insists  that  there  was  but  one  application  for  a  single 
road,  and  that  the  one  order  was  a  correction  of  a  former  order 
on  the  same  determination.  This  proposition  involves  a  ques- 
tion of  fact  rather  than  of  law,  and  cannot  properly  come  before 
this  Court.  The  Judge  at  the  Special  Term  held  that  there 
was  but  a  single  application,  and  that  it  was  for  one  road  only, 
and  not  for  two  roads.  The  General  Term  were  of  the  same 
opinion.  If  our  opinion  diflfered  from  this  it  would  be  of  no 
avail,  as  we  have  no  jurisdiction  over  a  question  of  fact  thus 
presented.  I  entertain  no  doubt,  however,  that  this  point  is  not 
well  taken.  The  applicant  desired  a  road  to  be  laid  out  and 
opened  which  should  commence  at  the  bottom  of  the  Morris 
hill,  near  to  the  James ville  road,  thence  along  that  road  to  the 
Greenfield  crossing,  thence  over  the  lands  of  owners  named  to  its 
termination,  and  all  as  one  road  and  one  proceeding.  The  appli- 
cant evidently  supposed  that  it  was  legitimate  to  include  a  por- 
tion of  the  old  highway  in  his  proposed  road,  and  did  so  include 
it.  The  making  and  filing  of  two  orders  by  the  commissioners 
is  naturally  explained  by  the  fact,  appearing  upon  their  face, 
that  the  one  is  a  correction  of  the  other,  in  reciting  that  the  com- 
missioner who  did  not  concur  had  been  notified  and  taken  part 
in  the  proceedings.  There  was  but  one  determination  by  tlie 
commissioners,  and  but  one  review  and  decision  by  the  referees. 
The  validity  of  the  proceeding  is  attacked,  in  the  second  place, 
upon  the  ground  that  the  proposed  road  included  a  portion  of  a 
highway  already  in  existence.  The  counsel  for  the  Appellants, 
in  his  first  point,  says :  "  It  may  be  conceded  that  a  new  highway 
may  intersect  an  old  one,  follow  it  for  a  convenient  distance,  and 
then  resume  its  course.  This  may  happen  when  it  is  apparent 
that  the  two  parts,  although  interrupted  for  a  short  distance, 
were  intended  as  one  continuous  route.  But  the  identity  must 
remain."  It  is  difficult  to  deny  the  power  of  the  commissioners 
to  lay  out  a  new  road,  which,  in  its  course,  crosses  an  existing 
highway.    To  cross  it  would  occupy  three  or  four,  or  six  rods  of 


Digitized  by  VjOOQ IC 


1867.]        THOMAS  v,  COM'RS  OF  HIGHWAYS  OF  MILTON.  361 

Opinion  by  Hunt,  J. 

the  old  road.  If  it  may  be  occupied  to  that  extent  in  crossing,  it 
may  be  occupied  to  the  same  extent  in  a  lengthwise  direction. 

There  is  no  more  of  sanctity  in  a  road  in  the  direction  of  its 
length,  than  in  that  of  its  breadth.  If  it  may  be  occupied  for 
four  rods,  where  is  the  principle  which  prevents  its  occupation  for 
eighty  rods,  or  for  a  hundred  and  sixty,  as  in  the  present  instance  ? 
When  the  Appellants  concede  that  the  new  road  "  may  intersect 
the  old  one,  follow  it  for  a  convenient  distance,  and  then  resume 
its  course,"  I  think  the  whole  question  is  conceded. 

The  power  being  admitted,  it  becomes  a  question  for  the  com- 
missioners in  the  first  instance,  and  for  the  referees  upon  the 
appeal,  to  determine  what4s  a  convenient  or  suitable  distance  for 
the  occupation  of  the  old  road,  and  when  it  becomes  suitable  and 
proper  that  the  new  course  should  be  resumed. 

Each  case  will  depend  upon  its  own  facts,  arising  from  the 
nature  of  the  ground,  the  amount  and  course  of  travel,  present 
and  prospective,  the  character  and  direction  of  the  existing  ave- 
nues, the  expense  to  be  incurred  or  diminished,  and  numerous 
other  circumstances  properly  within  the  judgment  of  the  commis- 
sioners or  referees.  .  No  two  cases  can  be  exactly  alike,  and  it  is 
the  object  of  the  statute  to  submit  all  these  questions  to  the  de- 
termination, fii'st,  of  the  public  officers  of  the  town ;  and  next  to 
the  revision  of  three  freeholdei-s  from  adjoining  towns,  having  no 
interest  in  the  subject-matter,  to  whom  it  is  intrusted  as  referees. 
The  judgment  and  discretion  of  these  tribunals  is  conclusive, 
unless  some  rule  of  law  has  been  violated  in  reaching  their  con- 
clusion, or  there  has  been  some  dereliction  of  duty.  In  the  pre- 
sent case  nothing  appears  which  would  justify  us  in  interfering 
with  their  action  upon  the  point  now  under  consideration. 

It  is  further  insisted  this  judgment  should  be  reversed,  because, 
as  it  is  alleged,  there  has  been  no  survey  of  the  entire  road,  and 
that  it  is  not  all  laid  out  by  courses  and  distances.  I  do  not  dis- 
cover any  evidence  in  the  case  that  there  has  not  been  a  survey 
of  the  entire  road.  A  part  of  it  is  described  by  courses  and  dis- 
tances, and  a  part  of  it  by  reference  to  a  substantial  monument, 
to  wit :  a  public  highway.    It  would  be  quite  forced  to  infer,  as 
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a  legal  result,  that  the  part  described  by  monuments  had  not  been 
surveyed. 

The  commissioners  are  required,  if  they  determine  to  lay  out  a 
highway,  to  "  make  out  and  subscribe  a  certificate  of  such  deter- 
mination, describing  the  road  so  laid  out  particularly,  by  routes 
and  bounds,  and  by  its  com^ses  and  distances,  and  shall  deposit  the 
same  with  the  town  clerk"  (1  Kev.  Stat.  515;  474  Statutes  at 
Large,  §  63).  This  section  regulates  tlie  action  of  the  commis- 
sioners, and  does  not  in  terms  apply  to  the  referees  appointed  by 
another  statute. 

It  regulates  their  action  only  in  the  event  of  their  determining 
that  the  highway  shall  be  laid  out,  and  that  determination  was 
not  made  in  this  case.  I  think  it  may  be  said,  also,  that  the 
referees  have  fairly  complied  with  this  provision,  assmning  that  it 
was  intended  to  govern  their  action.  A  highway  is  a  monument, 
as  well  recognized,  as  permanent,  and  as  intelligible  as  a  river,  a 
bridge,  a  mountain,  or  a  building.  It  is  more  permanent,  l^s 
liable  to  become  confused  or  buried  by  the  lapse  of  time,  than  a 
location  based  upon  measurements  and  the  precise  indications  of 
the  mariner's  compass.  A  description  by  reference  to  an  estab- 
lished highway  is  a  description  by  "  routes  and  bounds,"  and  a 
•  sufficient  compliance  with  the  statute,  if  the  provision  should  be 
deemed  to  be  imperative  rather  than  directory  (Woolsey  v. 
Tompkins,  23  Wend.  324 ;  People  v.  Taylor,  34  Barb.  481 ;  Peo- 
ple V.  Shepard,  36  N.  Y.  K.  285).  It  is  not  required  that  every 
portion  should  be  laid  out  by  measurement  and  courses,  but  a  por- 
tion may  be  thus  described,  and  other  portions  maybe  designated 
by  other  permanent  bounds,  routes,  or  monuments.  The  width 
of  the  road  was  sufficiently  declared  by  the  reference  to  the  apph- 
cation  and  the  adoption  of  its  terms  (Harris  v.  Commissioners,  2 
Hill,  443;  People  v,  Kevins,  1  Hill,  154;  Jackson  v.  Freer,  17 
John.  R.  29). 

Judgment  should  be  affirmed. 

All  concur. 

Affirmed.  JOEL  TIFFANY, 

State  Reporter, 
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THE  MATOE,  ALDERMEN,  AND  COMMONALTY  OF 
THE  CITY  OF  NEW  YORK,  Appellants,  v.  MICHAEL 
RYAN  AND  Others,  Respondents. 

Bond — Surety — Public  Officers — Enlargement  of  Dj/Uies — Discharge, 

When  the  Legislature  enlarge  the  duties  of  a  public  officer,  it  does  not  operate 
to  discharge  the  sureties  of  such  officer  from  their  liability  on  his  official  bond 

J.  S.  Carpentier  for  Appellants. 
JK  T.  Rice  for  Respondents. 

Davies,  Ch.J. — The  Defendant  Ryan  was  sued  in  the  New 
York  Common  Pleas,  as  the  surety  of  one  Sibberns,  a  constable 
of  the  city  of  New  York.  It  is  provided  by  the  laws  relating  to 
that  city  (2  Rev.  Laws,  397,  §  147),  that  every  person  thereafter 
to  be  elected  or  appointed  to  the  oflSce  of  constable  or  marshal  in 
said  city,  should,  before  he  entered  upon  the  execution  of  said 
oflSce,  enter  into  a  bond,  with  one  or  more  surety  or  sureties,  in 
the  penal  sum  of  $500,  jointly  and  severally  to  answer  to  the  said 
Mayor,  &c.,  and  the  parties,  if  any  shall  complain,  and  condi- 
tioned that  such  officer  shall  in  all  things  perform  and  execute 
the  duties  of  said  office. 

The  complaint  alleged  that  Ryan  gave  the  bond  referred  to  on 
the  14:th  day  of  January,  1857,  and  that,  on  the  8th  day  of  May 
in  the  said  year,  the  Defendant  Sibberns,  as  constable,  received 
two  executions  against  the  persons  therein  named ;  that,  by 
virtue  thereof,  he  took  and  carried  away,  on  the  9th  of  May, 
1857,  the  property  of  one  John  Redman,  jun.,  and  detained  the 
same ;  that  Redman  brought  an  action  against  him  therefor, 
and  recovered  judgment  for  the  value  of  said  goods,  &c.,  to  the 
amount  of  $83.25 ;  that  one  execution  had  been  issued  on  said 
judgment,  and  had  been  duly  returned  unsatisfied. 

On  the  13th  day  of  April,  1857,  an  Act  was  passed  to  reduce 
the  several  Acts  relating  to  the  District  Courts  in  the  city  of 
New  York  into  one  Act,  and  by  this  Act  additional  duties  were 
imposed  upon  the  constables  of  said  city. 
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It  is  not  claimed  that  the  duties  theretofore  incumbent  on  such 
officers  have  been  changed,  but  only  that  additional  or  new  duties 
have  been  imposed.  Neither  is  it  claimed  that  the  acts  for  which 
the  constable  has  been  made  liable  in  the  present  case,  by  the 
judgment  recovered  against  him,  were  done  in  pursuance  of  any 
authority  conferred  by  the  Act  of  April  13,  1857. 

It  is  quite  clear  that  they  were  personal,  and  discharged  under 
and  by  virtue  of  the  then  existing  provisions  of  law,  and  had  no 
connection  whatever  with  the  Act  of  April  13, 1857. 

The  Judge  at  Special  Term  held,  that  after  the  bond  in  suit 
was  given,  the  Legislature,  by  the  Act  of  April  13,  1857,  had  en- 
larged the  jurisdiction  of  the  District  Court,  and  imposed  new 
duties  upon  constables,  and  that  when  a  surety  enters  into  a  bond 
for  the  faithful  performance  by  his  principal  of  the  duties  of  an 
office,  and  after  the  giving  of  the  bond  the  duties  of  the  office 
are  altered  so  as  to  increase  or  vary  the  risk  of  the  surety,  the 
bond  cannot  be  enforced  against  the  surety,  although  the  act  re- 
lied upon  as  a  breach  of  the  condition  would  have  been  a  vio- 
lation of  the  officer's  duty  before  the  alteration  was  made. 

This  judgment  was  affirmed  at  the  General  Term  of  the  New 
York  Common  Pleas,  and  the  Plaintiffs  appeal  to  this  Court. 

The  precise  point  raised  by  this  appeal  has  lately  been  under 
consideration  by  this  Court,  and  been  decided. 

In  the  case  of  The  People  v.  Alden  Vilas  and  others,  decided 
at  the  last  March  Term,  we  held  precisely  the  opposite  doctrine. 

In  that  case  the  Defendants  became  the  sureties,  on  the  15th 
day  of  January,  1850,  of  one  Malilon  P.  Jackson,  as  commis- 
sioner for  loaning  certain  moneys  of  the  United  States  for  the 
county  of  St.  Lawrence. 

On  the  10th  of  April,  1850,  the  Legislature  imposed  new  obli- 
gations on  the  principal  in  the  discharge  of  the  duties  of  his 
office,  and  it  was  insisted  that  the  sureties  were  consequently 
discharged. 

This  Court  thought  otherwise,  and  held  that  the  sureties  were 
not  discharged. 

That  case  is  decisive  of  the  one  now  under  consideration,  and 
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it  is  unnecessary  to  again  discnss  the  question,  or  again  refer  to 
the  authorities  which,  we  believe,  fully  sustain  the  result  at 
which  we  then  arrived. 

The  judgment  appealed  from  must  be  reversed,  anrd  a  new  trial 
ordered,  costs  to  abide  the  event. 

All  concur,  except  Porter  and  Bockes,  JJ.,  not  voting. 
Reversed. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  WESTERN  TRANSPORTATION  CO.,  Appellant,  v. 
CHARLES  H.  MARSHALL  and  Others. 

Bill  of  Lading — Advarices  made  in  Oood  Faith  to  Intended  Purchaser. 

Where  the  master  of  a  vessel,  laden  with  wheat  for  transportation,  according 
to  the  custom,  gives  a  bill  of  lading  of  the  wheat  to  the  parties  producing  the 
measure  return  intended  for  tlie  purchaser,  and  the  parties  so  receiving  the  bill 
of  lading  obtain  an  advance  thereon,  made  in  good  faith,  the  parties  making 
such  advance  acquire  an  interest  in  such  cargo  to  the  amount  of  such  ad- 
vance. 

This  is  upon  the  principle  that  one  purchasing  in  good  faith  from  a  fraudu- 
lent vendor  acquires  a  good  title. 

This  action  was  brought  to  recover  the  possession  of  a  quantity 
of  wheat.  The  wheat  was  shipped  by  Plaintiff  from  Buffalo  to 
New  York  upon  a  canal-boat.  The  agents  of  the  Plaintiff  in  the 
latter  city  agreed  to  sell  the  wheat,  for  cash  on  delivery,  to  Meyer 
&  Ree,  who  were  engaged  in  purchasing  wheat,  and  shipping  it 
to  England.  The  latter  agreed  with  the  owners  of  the  Great 
Western  to  ship  the  wheat  to  England  on  that  vessel.  At  the  re- 
quest of  Meyer  &  Ree,  the  wheat  was  measured  in  the  usual  way, 
and  placed  on  board  the  vessel  in  the  name  of  the  agents  of  the 
Plaintiff.  It  w-as  proved  that  the  measurer  was  selected,  and 
made  the  measurement  according  to  the  usual  course  of  business 
between  vendor  and  purchaser,  made  duplicate  bills  of  the  mea- 
surement, and  delivered  them  to  the  agents,  agreeably  to  the  usual 
custom  in  that  business  ;  that  the  agents  made  out  a  bill  of  the 
amount  of  the  price  of  the  wheat,  including  the  purchaser's  pro- 
portion of  the  expense  of  measurement,  &c.,  and  delivered  the 
same  attached  to  the  return  of  the  measurer,  intended  for  tlie 
purchaser,  to  Meyer  &.  Ree ;  that  the  latter,  upon  this  return 
of  the  measurer,  procured  from  the  captain  of  the  vessel  a  bill  of 
lading  of  the  wheat  in  the  usual  form,  and  upon  this  bill  pro- 
cured an  advance  from  some  of  the  other  Defendants,  without 
having  paid  anything  on  account  of  the  purchase  of  the  wheat. 
Shortly  after,  the  Plaintiff's  agent  sent  to  Meyer  &  Ree  for  the 
money  for  the  wheat.  The  latter,  after  a  day  or  two,  gave  the 
agent  their  check  for  the  price  of  the  wheat,  which  the  agent  de- 
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posited  in  a  bank,  and  the  next  day  the  check  was  refused  pay- 
ment and  returned  to  Meyer  &  Ree.  It  was  proved  that  Meyer 
&  Ree  were  in  good  credit  at  the  time  of  the  agreement  to  pm*- 
chase  the  wheat,  but  suspended  payment  shortly  after,  in  con- 
sequence of  advice  of  non-payment  of  their  drafts  in  England. 
It  was  proved  that  none  of  the  Respondents  had  any  knowledge 
that  the  wheat  was  not  paid  for,  or  that  the  Plaintiff  claimed  any 
interest  therein.  It  was  proved  that  the  universal  custom  of 
masters  was  to  give  bills  of  lading  for  grain  delivered  on  board  to 
a  person  producing  the  measurer's  return  intended  for  the  pur- 
chaser; that  this  return  was  an  exact  duplicate  of  the  one  re- 
tained by  the  vendor,  except  that  it  called  for  payment  of  one- 
half  of  the  charges  only,  and  that  the  custom  was  known  to  all 
engaged  in  the  grain  trade.  It  was  proved  that  Plaintiff's  agents 
had  been  for  some  time  engaged  in  this  trade.  Upon  the  return 
of  the  check  of  Meyer  &  Ree  unpaid,  the  Plaintiff  demanded  the 
wheat  of  the  master,  and  upon  his  refusal  to  deliver  the  same, 
commenced  the  action.  At  the  close  of  the  proof  the  Respondents, 
who  are  the  master  and  owner  of  the  vessel,  and  the  parties  who 
made  the  advances  to  Meyer  &  Ree  upon  the  bill  of  lading, 
moved  for  a  dismissal  of  the  complaint  as  to  them,  which  was 
granted,  and  Plaintiff  excepted.  After  affirmance  of  the  judgment 
by  the  General  Term,  the  Plaintiff  appealed  to  this  Court. 

John  Hubtell  for  Appellant. 

Wm.  Alien  BuUer  for  Respondent. 

Grover,  J. — There  was  no  conflict  in  the  evidence  so  far  as 
these  Respondents  are  concerned.  The  Plaintiff's  agents  agreed 
to  sell  the  wheat  to  Meyer  &  Ree  for  cash  on  delivery,  and  had 
the  same,  at  the  request  of  the  latter,  measured  and  placed  on 
board  of  the  vessel  in  their  names,  receiving  from  the  measurer 
two  bills  of  the  measurement,  one* designed  to  be  retained  by  the 
vendor,  and  the  other  for  deliveiy  to  the  purchaser.  They  de- 
livered the  latter,  together  with  a  bill  of  the  price  of  the  wheat,  to 
Meyer  &  Ree.  The  proof  showed  that  the  universal  custom  in 
the  trade  was  for  masters  of  vessels  to  deliver  bills  of  ladins:  of 
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grain  on  board,  to  the  one  producing  tliis  measurement  prepared 
for  the  purchaser.  This  custom  the  agents  are  presmued  to  have 
known.  By  its  deliveiy  to  Meyer  &  Ree  the  agents  authorized 
the  master  to  deliver  to  them  a  bill  of  lading  of  the  wheat  just  so 
effectually  as  though  such  authority  had  been  expressly  given  by 
them.  Wlien  the  master  had,  by  the  authority  of  the  agents,  de- 
livered a  bill  of  lading  to  Meyer  &  Ree,  he  was  not  bound  to 
deliver  the  wheat  to  the  Plaintiff,  without  being  discharged  from 
the  liability  created  by  the  bill.  This  was  not  done,  nor  was  any 
indemnity  offered  by  the  Plaintiff  against  such  liability.  The 
complaint  was  therefore  properly  dismissed,  as  against  the  master 
and  owners  of  the  vessel.  It  is  equally  clear  that,  the  bill  of  lad- 
ing having  been  delivered  to  Meyer  &  Ree  by  authority  from  the 
Plaintiff,  those  who  dealt  in  good  faith  with  them,  as  owners 
of  the  wheat,  will  be  protected  in  such  dealings.  Consequently, 
the  complaint  was  rightly  dismissed  as  to  Morgan  and  others, 
who  made  advances  to  Meyer  &  Ree  on  the  credit  of  the  bill  of 
lading,  and  to  whom  the  bill  was  transferred  as  security  for  such 
advances. 

It  was  not  material  to  the  rights  of  the  Respondents  whether 
Meyer  &  Ree  acted  in  the  premises  with  a  fi'audulent  intent  or 
not.  One  pm^chasing  in  good  faith  from  a  fraudulent  vendor 
acquires  a  good  title  (Mowrey  v.  Walsh,  8th  Cowen,  238 ;  Root 
V,  French,  13th  Wend.,  570).  The  principle  of  these  cases  is 
applicable  to  the  present  case.  Hence,  the  admission  of  the  evi- 
dence that  it  was  customary  for  purchasers  of  grain  in  the  city 
of  New  York  to  raise  money  upon  bills  of  lading  thereof,  to  pay 
for  the  same,  was  wholly  immaterial,  and  worked  no  prejudice  to 
the  Plaintiff  in  respect  to  these  Respondents. 

The  exception  thereto  is,  therefore,  not  available  upon  this 
appeal. 

The  Judgment  appealed  from  should  be  aflirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Reporter. 
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CALVIK  GOODWIN,    Appellant,  v.  MARY  NELIN,  Ee- 

8PONDENT. 

Contract  for  Sale  of  Real  Estate —  Voidable — Election  of  Vendor, 

Where,  by  the  terms  of  the  contract  of  purchase  of  real  estate,  if  the  vendee 
fails  to  make  payments  at  the  time  they  become  due,  the  contract  is  to  be 
void ;  and  the  vendee  failing  to  make  his  payments,  the  vendor  signifies  his 
election  to  treat  the  contract  as  void  by  bringing  ejectment  and  recovering 
possession  of  the  premises,  the  contract  is  thereby  avoided,  and  the  title  of  the 
vendee  under  said  contract  ceases. 

Wm,  Tiffany  for  Appellant. 
D,  II,  Ma/rsh  for  Eespondent. 

Davtes,  Ch.J. — This  action  was  originally  commenced  by 
Jonathan  Goodwin,  who  died,  and  by  his  last  will  and  testament 
gave  all  his  right,  title,  and  interest  in  the  subject-matter  in  con- 
troversy to  the  present  Plaintiff,  Calvin  Goodwin ;  and  the  suit 
has  been  continued  in  his  name. 

The  complaint  set  forth  that  one  Francis  Hunt  had  a  contract, 
in  writing,  with  one  Albert  G.  Bristol,  for  the  purchase  of  a  piece 
of  land  in  the  city  of  Oswego,  for  the  sum  of  $500 ;  that  said 
Bristol  had  covenanted  and  agreed  with  said  Hunt  that,  on  pay- 
ment of  said  sum,  and  the  interest  thereon,  he  would  convey  the 
said  land  to  him  by  a  good  deed,  in  fee-simple ;  that  said  Hunt, 
during  his  lifetime,  had  paid  the  whole  amount  of  said  purchase- 
money,  and  had  fiilly  performed  all  the  covenants  on  his  part  required 
by  said  contract ;  that  said  Hunt  took  possession  of  said  premises, 
and  retained  possession  thereof  until  his  death  ;  that  upon  his  de- 
cease the  Defendant,  Mary  Nelin,  a  sister  of  said  Hunt,  took  pos- 
session of  said  premises,  to  the  exclusion  of  the  other  heirs  of  said 
Hunt,  and  retained  the  same.  The  complaint  further  stated  that 
proceedings  had  been  instituted  by  the  administrators  of  said  Hunt, 
before  the  Surrogate  of  Oswego  county,  for  the  sale  of  the  real 
estate  of  said  Hunt ;  that  such  sale  was  ordered  and  had,  and  that 
24 
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on  such  sale  the  said  Jonathan  Goodwin  had  become  the  purchaser 
thereof,  and  had  received  a  deed  therefor. 

The  Complainant  prayed  that  the  Defendant  might  be  ordered 
and  adjudged  to  deliver  up  said  contract,  and  receipts  therein 
mentioned  ;  might  come  to  an  account  for  all  moneys  paid  by  her 
on  account  of  said  purchase,  if  any ;  might  also  account  for  the 
rent  and  profits  of  said  premises,  and  might  be  decreed  to  deliver 
up  the  possession  thereof;  or  for  such  other  relief  as  the  said 
Plaintiff  might  be  entitled  to. 

The  action  was  tried  by  the  Court,  without  a  jury,  and  the  fol- 
lowing facts  were  found : 

First.  That  said  Francis  Hunt,  some  time  between  the  years 
1846  and  1850,  contracted  to  purchase  of  Albert  6.  Bristol,  of 
Rochester,  the  piece  of  land  mentioned  in  the  complaint,  on  the 
north  end  of  Block  No.  86,  in  the  city  of  Oswego,  for  the  sura  of 
$500,  part  of  which  was  paid  down,  and  the  remainder  was  to  be 
paid  in  yearly  payments ;  said  Bristol  to  give  a  deed  therefor  on 
.the  payment  of  all  the  purchase-money  at  the  times  when  the 
same  became  payable,  according  to  said  contract ;  that  the  con- 
tract by  its  terms  was  to  become  void  on  fiailure  to  pay  according 
to  its  terma  ;  and  possession  was  taken  of  said  lot  by  said  Hunt. 
The  purchase-money  all  became  due  before  September  20th,  1852 ; 
and  at  that  date  there  remained  due  and  unpaid  on  said  contract 
$200  of  principal,  besides  interest,  which  moneys  so  due  have  not 
been  paid  or  tendered  to  said  Bristol,  or  to  any  one  else. 

Second.  That  said  Francis  Hunt  died  on  the  16th  of  Septem- 
ber, 1851,  intestate,  leaving  Denis  Nelin  and  Mary  Nelin  in  pos- 
session of  said  lot ;  that  such  proceedings  w^e  had  before  the 
Surrogate  of  Oswego  county  that,  on  the  11th  day  of  May,  1853, 
letters  of  administration  upon  the  estate  of  said  Francis  Hunt 
were  issued  to  Catherine  Oats  and  Thomas  Hunt,  they  executing 
the  usual  bond  in  such  case ;  that  such  proceedings  were  there- 
after had  on  the  application  of  said  Catherine  Oats,  before  said 
Surrogate ;  that  afterwai'd,  on  the  6th  of  February,  1854,  the  said 
Surrogate  ordered  said  administratrix  to  sell  and  assign  all  the 
interest  of  said  contract,  subject  to  all  payments  that  were  to  be- 
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come  due  thereon,  after  the  granting  of  said  order  for  the  pay- 
ment of  the  debts  of  said  intestate ;  that,  before  granting  such 
order,  no  bond  was  given,  such  as  is  required  by  the  statutes,  on 
ordering  the  mortgaging,  leasing,  or  selling  of  real  estate  of  de- 
ceased persons  for  payment  of  their  debts ;  that  on  the  9th  of 
August,  1854:,  such  bond  was  executed  and  acknowledged,  and 
marked  by  the  Surrogate  thus  :  "  Approved,  Aug.  9th,  as  of  Feb- 
ruary 6th,  1854 ;  "  that  by  virtue  of  said  order  of  sale,  said  admin- 
istratrix, on  the  30th  of  September,  1854,  sold  said  contract  to 
Jonathan  Goodwin  for  $250;  that  on  the  9th  of  October, 
1854,  said  sale  was  confirmed  by  an  order  of  said  Surrogate ;  that 
neither  on  the  proceedings  for  such  sale,  nor  at  any  time,  was  any 
other  bond  than  the  two  mentioned  made  or  executed,  or  filed 
with  said  Surrogate. 

Third.  That  on  the  20th  day  of  September,  1852,  $200  of 
principal,  with  interest,  being  due  and  unpaid  on  said  contract, 
the  said  Bristol  declared  said  contract  void,  and  commenced  an 
action  of  ejectment  in  the  Supreme  Court,  for  the  recovery  of  the 
possession  of  said  lot,  against  the  said  Denis  Nelin,  and  Mary 
Nelin,  his  wife,  the  parties  in  possession  of  said  lot;  that  such 
proceedings  were  had  in  such  action  that,  afterward,  on  the  30th 
day  of  October,  1852,  judgment  was  duly  rendered  in  said  action 
in  favor  of  the  Plaintiff  therein  for  the  possession  of  said  prem- 
ises, and  for  $13^35  costs. 

Fourth.  That  on  the  15th  day  of  June,  1853,  the  said  Bristol 
sold  and  conveyed  the  said  lot  to  the  said  Defendant,  Mary 
NeKn. 

And  as  matter  of  law  the  Court  did  find  and  decide  that  the 
proofs  did  not  sustain  the  action.  Whereupon,  the  complaint  was 
dismissed,  and  judgment  rendered  for  the  Defendant ;  and  on 
appeal  the  same  was  affinned  ;  and  the  Plaintiff  now  appeals  to 
this  Court. 

Upon  the  trial  the  Defendant  produced  the  judgment-roll  in 
the  action  of  ejectment,  in  fevor  of  Bristol,  against  said  Denis 
and  Mary  Nelin,  and  the  Plaintiff  objected  that  this  constituted 
no  defence ;  but  the  Court  held  that  it  did,  unless  obviated  by 
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showing  that  it  was  fraudulent,  to  which  the  Plaintiff  excepted. 
Plaintiff  offered  to  show  the  declaration  of  the  Defendant,  to  tlie 
effect  that  she  had  paid  to  Bristol  the  whole  amount  due  upon 
the  contract,  and  had  received  a  deed  from  Bristol  for  the  said 
premises ;  and  also  offered  to  show  the  assignment  of  demands  to 
Goodwin  against  Francis  Hunt,  by  his  administratrix,  ^d 
offered  to  prove  the  execution  of  a  conveyance  by  said  adminis- 
tratrix, dated  October  9th,  1854,  to  said  Goodwin,  of  all  the 
interest  of  said  Francis  Hunt  in  said  real  estate,  and  in  all  con- 
tracts for  the  purchase  thereof.  All  of  which  was  excluded,  and 
the  Plaintiff  excepted.  The  Plaintiff  also  excepted  to  the  deci- 
sion of  the  Court  dismissing  the  complaint. 

These  exceptions  present  the  only  question  for  the  considera- 
tion of  this  Court.  Upon  the  facts  found  by  the  Court  it 
is  very  clear  that  the  Plaintiff  had  no  standing  in  Court  to  im- 
peach the  title  of  the  Defendant,  Mary  Nelin,  to  the  lot  in 
question.  He  certainly  had  no  greater  rights  than  were  possess- 
ed by  his  grantor,  the  administratrix  of  Francis  Hunt.  If  it  be 
true,  as  found  by  the  Court,  that  the  contract,  by  its  terms,  had 
terminated,  and  Bristol  had  the  right  to  declare  it  forfeited  and 
terminated,  as  it  is  found  he  did,  and  proceeded  to  enforce  his 
rights  upon  that  basis,  and  did  recover  the  possession  of  said 
premises,  it  is  not  seen  why  he  had  not  a  perfect  right  to  sell  the  said 
premises  to  whosoever  he  pleased,  and  why  the  Defendant  could 
not  purchase  tiie  same,  and  acquire  a  perfect  tiUe  thereto.  Upon 
these  facts,  no  title  or  interest  remained  to  the  estate  of  Francis 
Hunt,  at  the  time  of  the  initiation  of  the  proceedings  in  the  Sur- 
rogate's Court,  to  sell  his  real  estate,  or  his  interest  in  the  said 
contract  of  purchase.  By  the  terms  of  the  contract,  that  interest 
had  terminated  on  the  20th  day  of  September,  1863 ;  and  on  that 
day  Bristol,  by  the  act  of  commencement  of  the  action  of 
ejectment,  elected  so  to  r^ard  it ;  and  on  the  30th  day  of  Octo- 
ber succeeding^  obtained  judgment  in  said  action,  and  was  there- 
fore entitled  to  the  possession  of  said  premises.  It  is  not  pre- 
tended that  said  recovery  was  fraudulent  or  collusive.  On  the 
16th  of  June,  1853,  Bristol,  then  the  ownex  of  said  premises, 


Digitized  by  VjOOQ IC 


18(57.]  GOODWIN  r.  NELIN.  373 

Opinion  by  Da  vies,  Ch.J. 

sold  and  conveyed  the  same  to  the  Defendant,  Mary  ITelin,  for  a 
valuable  consideration,  and  this  action  is  on  the  notice  of  an 
ejectment  to  rec9ver  such  possession.  It  cannot  be  maintained, 
for  the  very  obvious  i-eaaon  that  the  Plaintiff  has  shown  no  title 
to  the  premises  claimed.  He  cannot  recover  upon  the  weakness 
of  the  Defendant's  title,  but  upon  the  strength  of  his  own.  The 
title  of  the  Plaintiff  was  acquired  more  than  a  year  after  the  De- 
fendant had  received  a  deed  for  the  premises  in  dispute  from  the 
conceded  true  owner  thereof,  and  when  she  was  in  possession  of 
said  premises,  and  holding  the  same  adversely  to  any  title  the 
Plaintiff  had,  or  could  have,  from  the  representatives  of  Francis 
Himt.  If  he  had  survived,  he  could  not  have  set  up  any  title  to 
said  premises  imtil  he  had  performed,  or  offered  to  perform,  said 
contract  on  his  part.  This,  neither  the  Plaintiff  nor  those  from 
whom  he  derived  title  had  ever  done.  If  they  had  any  right, 
or  had  acquired  any  under  such  contract,  it  could  not  be  asserted 
or  enforced,  unless  it  was  made  to  appear  that  they,  or  those 
under  whom  they  claim,  had  performed  the  same,  or  had  offered 
to  perform  on  their  part.  They  were  clearly  not  entitled  to  a 
deed  from  Bristol  until  this  was  done.  And  as  the  Court  had 
found,  as  a  fact,  that  the  money  due  upon  this  contract  was  never 
paid  to  Bristol,  or  tendered  to  him,  or  any  one  else,  it  is  very  ap- 
parent that  the  Plaintiff,  or  those  under  whom  he  claims,  never 
had,  or  were  entitled  to  have,  a  title  to  said  premises. 

If  we  assume  that  the  Defendant  succeeded  to  all  the  duties 
and  responsibilities  imposed  by  the  contract  upon  Bristol,  and 
that  the  Plaintiff  has  possessed  himself  of  all  the  rights  of  Hunt 
under  the  contract,  how  then  stands  the  Plaintiff's  right  to  main- 
tain this  action  ?  It  cannot  be  contended,  as  already  observed, 
that  he  has  any  greater  or  other  rights  under  the  contract  than 
Hunt  would  have  had  if  living.  Before  he  or  his  assignor  could 
have  obtained  title  to  the  premises  in  question,  by  virtue  of  this 
contract,  it  was  a  prerequisite  on  his  part  that  there  should  have 
been  performance  by  him,  or  an  offer  to  perform,  and  payment 
of  the  amount  due,  or  tender  of  such  payment.  None  of  these 
things  were  done;  and  the  Court  has  found  the  fact  that  the 
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moneys  due  upon  the  contract  were  never  paid  or  tendered  to 
Bristol,  or  to  any  one  else.  This  latter  branch  of  the  finding  is 
sufficiently  comprehensive  to  include  the  Defendant.  We  thus 
see  that  the  Plaintifi^,  and  those  under  whom  he  claims,  never  had 
the  title  to  said  premises,  and  never  were  entitled,  either  legally 
or  equitably,  to  such  title.  It  follows,  from  these  views,  tliat  the 
Court  properly  dismissed  the  complaint^  and  gave  judgment  for 
the  Defendant,  and  that  the  exception  to  such  decision  is  untena- 
ble. It  is  unnecessary,  in  tins  aspect  of  the  case,  to  consider  the 
exception  taken  to  the  admission  and  rejection  of  the  testimony 
offered. 

The  exclusion  of  that  offered,  and  the  admission  of  that  ob- 
jected to,  would  not  have  improved  the  Plaintiff's  case,  and 
therefore  these  rulings  worked  no  injmy  to  him.  Without  in- 
timating any  doubt  as  to  the  correctness  of  the  rulings  made,  it  is 
only  needful  to  add  that  the  decision  of  the  case  does  not  call 
for  any  expression  of  opinion  in  regard  to  them. 

The  judgment  appealed  from  should  be  affirmed,  with  costs- 
All  concur. 
Affirmed. 

JOEL  TIFFANY, 
State  Eeporter. 
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EOBEET  GORDON  and  JAMES  PURSE,  Appellants,  v. 
LEWIS  H.  HOSTETTER,  Respondent. 

Ti-over  and  Conversion — BiUs  and  Coin — Mnbezzlement, 

In  an  action  to  recover  damages  for  money  of  Plaintiffs  embezzled  by  De- 
fendant, it  is  not  necessary  to  prove  the  specific  money  in  gold  or  bank  bills 
embezzled  to  entitle  the  Plaintiff  to  recover.  It  is  sufficient  to  show  the  money 
taken  to  be  the  PlaintifiTs  money ;  also  the  amount  taken,  and  the  felonious 
taking  of  it  by  Defendant. 

Money  is  as  much  the  subject  of  conversion  as  any  other  description  of 
personal  chattels.  The  admission  by  the  Defendant  that  the  money  was  the 
property  of  the  Plaintiff,  and  that  he  had  taken  a  certain  amount,  furnished 
sufficient  evidence  to  entitle  the  Plaintiff  to  recover. 

Appeal  from  the  Supreme  Court.  The  Plaintiffs  were  mer- 
chants of  the  city  of  Oswego,  and  the  action  was  to  recover 
damages  for  the  conversion  of  money,  embezzled  by  the  Defendant, 
as  their  clerk. 

The  complain^  alleged  that,  between  the  month  of  Septeml)er, 
1860,  and  the  succeeding  January,  the  Defendant  wrongfully 
took  and  converted  to  his  own  use  certain  money,  the  property 
of  the  Plaintiffs,  consisting  of  bank-bills,  and  of  gold  and  silver 
coin,  of  the  amount  and  value  of  $90,  to  the  Plaintiffs'  damage 
one  hundred  dollars,  for  which  they  demand  judgment. 

The  answer  denied  each  of  these  allegations.  The  cause  was 
tried  at  the  Oswego  Circuit.  It  appeared  on  the  trial  that  the 
Defendant  was  in  the  employ  of  the  Plaintiffs  as  a  sales-clerk 
in  their  dry-goods  store,  from  the  12th  of  October  to  the  20th 
of  December,  in  the  fall  of  1860. 

There  were  eight  clerks  in  the  store,  all  of  whom  were  sales- 
men ;  and  the  course  of  business  was  this :  each  clerk  sold  goods, 
received  the  pay,  and  put  the  money  in  the  drawer.  The  Plain- 
tiffs had  no  cashier,  and  they  kept  no  account  of  sales  during  the 
day.  They  entered,  at  night,  in  the  cash-book,  the  amount  of  the 
day's  sales,  arri\dng  at  the  sum  by  the  amount  found  in  the  cash- 
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drawers  at  night.  The  duty  of  the  Defendant  was  simply  to  sell 
goods,  to  receive  the  money,  and  put  it  in  the  cash-drawers. 

He  was  engaged  at  a  salary  of  $325  a  year,  and  was  about 
twenty-four  years  of  age.  He  had  received  small  sums  in  pay- 
ment at  different  times,  which  he  was  in  the  habit  of  charging  to 
himself,  at  the  time  of  payment,  in  the  Plaintiffs'  book.  There 
was  a  balance  still  due  on  his  salary,  which  the  Plaintiffs,  on  the 
trial,  offered  to  allow,  in  diminution  of  the  amount  claimed,  but 
his  counsel  declined  to  accept  it. 

While  he  was  in  their  employ,  the  Plaintiffs  missed  money 
several  times ;  but  none  of  which  they  could  speak  with  certainty, 
except  a  quantity  of  gold,  amounting  to  about  $15,  which  they 
missed  about  a  week  before  he  left.  He  was  arrested  at  the  store 
on  the  20th  of  December.  After  he  was  taken,  he  requested  the 
chief  of  police  and  his  assistant  to  return  with  him  to  the  store, 
that  he  might  have  an  interview  with  Mr.  Gordon,  one  of  the 
Plaintiffi.  The  latter  refused  to  converse  with  him,  except  in 
the  presence  of  the  oflScers.  He  asked  Gordon  what  they  were 
going  to  do  with  him.  Gordon  said  they  were  going  to  send  him 
to  State  prison.  He  asked  if  Gordon  supposed  he  had  stolen  their 
money.  Gordon  replied  that  he  was  sure  of  it.  The  Defendant 
asked  him  if  it  could  be  settled.  Gordon  inquired  how  much  he 
had  taken.  The  Defendant  answered:  "Eighty-five  or  ninety 
dollars,  within  the  last  month." 

Three  days  afterward,  the  Plaintiff  Purse,  at  his  request,  went 
to  see  him  at  the  police-office.  The  Defendant  told  him  he  would 
like  to  settle  it.  Purse  asked  him  what  amount  he  had  taken  from 
them.  He  replied  that  he  had  taken  from  them,  at  different  times, 
from  $85  to  $90 ;  not  to  exceed  $90.  These  facts  were  undisputed. 

The  Defendant  moved  for  a  dismissal  of  the  complaint,  insist- 
ing, among  other  things,  that  the  Plaintiffs  had  not  shown  that 
they  owned,  or  that  he  had  converted,  any  specific  money, 
either  in  bills  or  coin  ;  that,  for  aught  that  appeared,  he  had  re- 
ceived the  money,  as  their  clerk,  from  the  customers,  without 
putting  it  in  the  drawer,  and  in  that  case  they  had  mistaken  their 
remedy,  which  should  have  been  by  an  action  for  money  had  and 
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received ;  and  that  it*  he  had  converted  the  money,  as  alleged,  it 
was  an  act  of  felony,  for  which  he  conld  not  be  held  civilly  re- 
sponsible until  after  conviction.  The  motion  was  denied,  and 
the  Defendant  excepted. 

No  evidence  being  offered  on  his  part,  the  jury,  under  the 
direction  of  the  Judge,  rendered  a  verdict  in  favor  of  the  Plain- 
tiffs for  $87.10. 

The  Court  reserved  the  case  for  further  consideration,  and 
finally  ruled,  as  matter  of  law : 

1.  That  the  action,  being  in  the  nature  of  trover,  could  not  be 
maintained  without  proof  that  certain  specific  property  had  been 
converted  by  the  Defendant. 

2.  That  under  the  complaint  the  Plaintiflfe  were  not  entitled  to 
recover  for  money  had  and  received,  generally,  to  the  Plaintiffs' 
use. 

3.  That  they  were  not  entitled  so  to  amend  the  complaint  as 
to  enable  them  to  recover  in  that  form. 

4.  That  they  had  failed  to  prove  the  conversion  of  any  par- 
ticular money,  except  the  $15  in  gold. 

5.  That  the  verdict  should  be  reduced  to  $15,  unless  the  Plain- 
tiffs elected  to  submit  to  a  nonsuit. 

The  Plaintiffs  declined  so  to  elect,  and  excepted  to  these  several 
rulings.  The  judgment  entered  thereon  was  affirmed,  on  appeal 
to  the  General  Term  of  the  Fifth  Judicial  District,  Mullen,  J., 
dissenting.    The  Plaintiffs  thereupon  appealed  to  this  Court. 

Daniel  H.  Ma/rah  for  Appellants. 
AUyu/rtnia  Perry  for  Eespondent. 

PoBTEE,  J. — The  action  was  not  for  the  recovery  of  the  specific 
money  embezzled.  It  was  to  obtain  damages  for  the  Defendant's 
wrong  in  taking  from  the  Plaintiffs,  and  converting  to  his  own 
use,  coin  and  bills  of  a  specific  value  and  amount,  which  were 
alleged  and  proved  to  be  their  property.  By  taking  and  retain- 
ing their  money,  he  put  it  out  of  their  power  to  distinguish  it 
from  other  like  coin  and  bills ;  and  while  he  admitted  the  amount 
taken,  he  claimed  that  he  was  not  answerable  for  the  wrong  until 
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they  had  bo  described  what  he  had  embezzled  ae  to  enable  him  to 
identify  it.  The  Court  not  only  BUBtained  this  view,  but  also 
held,  that  under  a  complaint  alleging  the  facts,  and  upon  proof  of 
their  exact  truth,  he  was  not  responsible  for  the  amount,  even  as 
for  money  had  and  received.  We  think  the  decision  erroneous, 
and  that  the  Judge  was  right,  in  the  first  instance,  in  directing  a 
verdict  for  the  full  amount  in  favor  of  the  Plaintifis. 

Money  is  as  much  the  subject  of  conversion  as  any  description 
of  personal  chattels.  Under  the  ruling  of  the  Court  in  this  case, 
a  party  appropriating  it  wrongfully  would  ordinarily  be  secure 
of  immunity.  No  one,  in  the  practical  affairs  of  life,  retains  a 
specific  description  of  each  bill  which  comes  to  his  hands.  Our 
fitatut^  of  embezzlement  assumes  this,  in  making  it  a  criminal 
offence  in  a  clerk  or  servant  to  "  convert  to  his  own  use "  the 
money  of  his  employer,  or  "  to  make  way  with  or  to  secrete  it," 
with  intent  to  convert  it  to  his  own  use  (2  K.  S.  678,  §  59). 
If  the  fact  of  the  unlawful  taking  be  established,  and  the  amount 
converted  is  ascertained,  the  culprit  cannot  avail  himself  of  his 
own  act,  in  secreting  or  destroying  the  bill,  as  a  protection  against 
civil  or  criminal  prosecution. 

In  the  present  case  the  fact  was  established,  by  the  admission . 
of  the  Defendant,  that  the  money  which  he  took  was  the  property 
of  the  Plaintiffs  ;  and,  as  the  amount  was  conceded,  there  was  no 
occasion  to  prove  the  particulars  in  which  the  coin  and  bills  in 
question  differed  from  all  others  of  like  denomination.  The  evi- 
dence supplied  every  fact  essential  to  show  the  conversion,  and 
to  fix  the  measure  of  damages.  The  money  was  identified,  so  far 
as  was  needful  to  determine  the  rights  of  the  parties ;  and  the 
Plaintiffe  were  bound  to  go  no  further.  A  similar  objection  was 
raised  in  this  Court,  in  an  action  of  replevin  for  bank-bills, 
which  were  not  so  described  in  the  pleadings  and  proofe  as  1» 
distinguish  them  from  other  similar  bank-bills,  but  which  corre- 
sponded in  amount  with  the  money  wrongfully  withheld.  The 
appropriate  answer  was  given  by  Judge  Grover,  who  delivered 
the  opinion  of  the  Court :  "  All  that  is  necessary  is,  that  the 
proof  should  be  sufficient  to  enable  the  Court  to  give  judgment 
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for  the  delivery  of  the  particnlar  thing  to  which  the  Plaintiff  is 
entitled ;  and  if  the  Defendant  has  so  disposed  of  that  thing  that 
delivery  cannot  be  made  upon  the  execution,  then  the  value  is  to 
be  collected  of  the  Defendant  in  satisfaction  of  the  judgment " 
(Graves  v.  Dudley,  20  New  York,  80).  So,  in  this  case,  all 
that  the  Court  could  require  was  proof  of  property  in  the  Plain- 
tiffs, of  conversion  by  the  Defendant,  and  of  the  damages  result- 
ing from  the  wrong. 

It  was  held  in  an  early  case,  tha.t  trover  "  lies  not  for  money 
found,  unless  it  be  in  a  bag  or  chest "  (Holiday  v,  BUcks,  Croke^s 
Eliz.  661).  But,  in  another  cause,  determined  two  years  after- 
ward, when  the  Plaintiff  obtained  a  verdict  for  the  conversion 
of  part  of  the  contents  of  a  bag  of  gold,  a  motion  was  made  in 
arrest  of  judgment,  on  the  ground  "that  trover  and  conversion 
of  money  out  of  a  bag  cannot  be  good,  because  it  cannot  be 
known."  The  Judges  held  "  that  an  action  of  trover  and  con- 
version of  money  only,  was  good  enough,  and  an  action  well  main- 
tainable for  it "  (Draycot  v.  Piot,  Croke's  Eliz.  818 ;  Hall  v. 
Dean,  id.  841). 

All  doubt  on  the  question  arising  from  the  legal  fiction  of  loss 
and  finding  in  the  old  action  of  trover  was  set  at  rest  in  a  subse- 
quent case  in  the  Exchequer  Chamber.  The  objection  was  there 
taken  that  the  action  woiild  not  lie  for  money  out  of  a  bag, 
which,  from  the  nature  of  the  case,  could  not  be  identified. 
"  But,"  says  Croke,  "  all  the  Justices  and  Barons  agreed  that  it 
well  lies  ;  for,  although  it  was  alleged  that  money  lost  cannot  be 
known — and  so,  whether  it  was  the  Plaintiff's  money,  whereof 
the  trover  and  conversion  was — ^yet  the  Court  said,  it  being  found 
by  a  jury  that  he  converted  the  Plaintiff's  money,  the  Plaintiff 
had  good  cause  of  action.  Wherefore^  the  judgment  before  well 
given  was  now  affirmed.  The  Justices  and  Barons  said  that  this 
action  lies  as  well  for  money  out  of  a  bag  as  of  com  which  cannot 
be  known  "  (Kinaston  v.  Moor,  Croke's  Charles,  89).  The  doc- 
trine of  this  case  has  since  been  accepted  as  settled  law;  and 
trover  has  been  repeatedly  held  to  lie  for  the  conversion  of  deter- 
minate sums,  though  the  specific  coin  and  bills  were  not  identi- 
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fied.  "  The  design  of  this  action,"  as  waa  well  fiaid  by  Bacon, 
"  is  not  to  recover  a  thing  in  specie,  but  to  recover  damages  for  the 
conversion  thereof"  (9  Bacon's  Ab.  661,  Trover,  D ;  Chitty  on 
Pleading,  146 ;  Jackson  v.  Anderson,  4  Taunton,  24, 29 ;  Kim- 
berly  v.  Patchin,  19  New  York,  336 ;  Dows  v.  Bign^ll,  Lalor's 
Supp.  407 ;  McNaughton  v,  Cameron,  44  Barbour,  406). 

The  case  of  Orton  v.  Butler,  on  which  the  Eespondent  mainly 
relies,  is  irrelevant  to  the  question  we  have  been  considering.  It 
arose  on  demurrer  to  a  count  in  a  declaration,  which  alleged  that 
the  Defendant  had  received  ten  shillings  to  the  use  of  the  Plain- 
tiff, to  bo  paid  to  him  on  request ;  and  that  upon  being  requested 
to  pay  it,  he  refiised,  and  converted  the  money  to  his  own  nee. 
The  Plaintiff  insisted  that  this  was  a  good  statement  of  a  cause 
of  action  in  trover.  The  Court  sustained  the  demuirer,  holding 
that  to  make  the  count  sufficient  in  trover,  he  should  have  al- 
leged, either  that  the  money  was  his,  or  that  it  had  previously 
been  in  his  possession.  The  decision  was  clearly  right,  but  it  has 
no  application  to  the  complaint  before  us  (5  Barn,  ife  Aid.  652). 

It  follows  from  these  views  that  the  Plaintiffs  were  entitled  to 
the  full  amount  of  the  verdict,  on  the  basis  of  a  tortious  con- 
version. ^ 

It  is  proper,  however,  to  say,  that  even  if  we  had  arrived  at  a 
different  conclusion  on  this  point,  we  should  hold  the  verdict 
good,  as  for  money  had  and  received,  on  the  waiver  by  the  Plain- 
tiffs of  the  tort  alleged.  It  is  ti*ue  that,  under  ordinary  circum- 
stances, the  refusal  to^ay  over  money  had  and  received  to  the 
use  of  another,  is  not  in  law  a  conversion.  It  does  not,  however, 
follow  from  this,  as  a  counter-proposition,  that,  under  our  present 
system  of  pleading,  a  party  who  has  alleged  and  proved  facts  en- 
titling him  to  judgment  as  for  money  had  and  received,  will  be 
barred  from  that  relief  by  his  failure  to  prove  other  and  further 
allegations,  which  would  have  entitled  him  to  a  more  stringent 
remedy.  The  material  arguments  of  the  complaint,  in  this  re- 
gard, were  fully  sustained  by  the  proof.  The  facts  were  undis- 
puted. The  Defendant  was  not  misled  or  surprised  ;  and  we  see 
no  reason  why  the  Plaintifls  were  not  at  liberty  to  waive  the  tort, 
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and  amend  their  prayer  for  judgment,  if  they  elected  so  to  do,  in 
view  of  the  adverse  ruling  of  the  Court  (Byxbie  v.  Wood,  24  New 
York,  607;  Wright  t).  Hooker,  10  id,  51 ;  Cobb  v.  Dows,  id.  336> 
342,  346). 

The  Supreme  Court  was  clearly  right  in  holding  that,  under  our 
statute,  the  civil  remedy  of  the  Plaintiffs  was  neither  merged  in 
the  alleged  felony,  nor  suspended  until  the  conviction  of  the  of- 
fender (2  E.  S.  292,  §  2 ;  Code,  7).  Other  objections  were 
raised  on  the  trial,  but  it  is  sufficient  to  say  that  we  do  not  con- 
sider them  well  founded. 

The  judgment  should  be  reversed,  with  final  judgment  for  the 
Plaintiffs  on  the  original  verdict. 

All  the  Judges  concurring, 

Judgment  accordingly. 

JOEL  TIFFANY, 

State  Eeporter. 
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EGBERT    GREENE    aito   BENJAMIN   F.    GREENE,  v. 
JAMES  M.  WHITE. 

Contract  for  Sale  of  Vessel — Breach — Measure  of  Damage, 

Where  an  action  is  brought  to  recover  damage  for  a  breach  of  contract,  the 
Plaintiff  will  not  be  entitled  to  recover  unless  he  prove  that  he  has  sustained 
damages. 

Where  the  contract  was  for  the  purchase  of  a  vessel  at  $3,000,  and  the 
freight  thereof,  earned  upon  the  trip  she  was  then  making,  if  it  was  proved 
on  the  trial  that  the  vessel  and  freight  together  were  not  worth  $3,000,  the 
Plaintiff  could  not  be  entitled  to  recover. 

This  action  was  brought  upon  a  eontract,  of  which  the  follow- 
ing is  a  copy. 

"  Agreement  made  thirteenth  day  of  September,  1860,  between 
James  M.  White,  of  the  one  part,  and  Robert  Greene,  and  Ben- 
jamin F.  Greene,  of  the  other  part,  as  follows :  The  said  White 
hereby  agrees  to  sell,  to  said  R.  and  B.  F.  Greene,  the  schooner 
called  the  Lucy  Orchard,  her  tackle,  apparel,  furniture  and  boat 
(now  on  a  trip  to  Brighton),  for  the  sum  of  three  thousand  dol- 
lars, and  to  deliver  her  and  give  a  bill  of  sale  of  her  to  them,  free 
of  liens  and  encumbrances,  on  her  arrival  at  Oswego,  on  the  said 
R.  and  B.  F.  Greene  paying  to  him,  in  cash,  $250,  and  their  pro- 
missory notes,  payable  as  follows,  viz. : 

One  payable  January  1st,   1861,  for  $250,  with  interest. 
"        "         July         1st,      " 
"        "         January      "    1862 
"        "         July  "       " 

"        "         July  "     1863 

"  And  the  said  R.  and  B.  F.  Greene, 
agree,  on  the  arrival  of  said  schooner,  and  a  delivery  of  a  bill  of 
sale  of  her,  her  tackle,  apparel,  furniture  and  boat,  to  pay  and  give 
their  promissory  notes  to  said  White,  payable  as  above.  It  is 
understood  by  the  parties  that  said  R.  and  B.  F.  Greene  are  to 
have  the  freight  earned  by  said  schooner  on  her  present  trip  out 
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and  back,  they  paying  the  expenses  of  the  trip.  In  witness  where- 
of, the  parties  have  hereto  subscribed  their  names  the  day  and 
year  first  above  written." 

"J.  M.  WnriE, 

B.  F.  CrKEENE, 

Robert  Greene." 

The  Plaintiffs  proved  a  tender  of  the  money  and  notes,  and  a 
demand  of  a  bill  of  sale  of  the  vessel,  and  a  refusal  by  the  Defend- 
ant. Evidence  was  given  of  the  value  of  the  vessel,  ranging  from 
$5,000,  as  the  highest  estimate,  to  $2,500,  as  the  lowest.  Evi- 
dence was  also  given  tending  to  show  that  the  freight  earned  by 
the  schooner,  on  her  then  trip,  exceeded  her  expenses. 

The  Judge  charged  the  jury  that  the  rule  of  damages,  in  regard 
to  the  vessel,  was  the  difference  between  the  contract  price  for  it, 
and  its  actual  value.  That  if  they  should  assess  the  value  of  the 
vessel  at  the  contract  price,  or  less  than  that,  then  no  damages 
could  be  given  to  the  Plaintiffs,  on  account  of  the  vessel,  but  that 
the  Plaintiffs  would  nevertheless  be  entitled  to  a  verdict  for  such 
net  freight  as  the  jury  should  find  had  been  made  on  the  trip. 

The  Defendant's  counsel  requested  the  Court  to  charge  the 
jury,  that  if  the  value  of  the  vessel,  and  the  net  freight  together, 
did  not  exceed  $3,000,  the  Plaintiflfe  were  not  entitled  to  recover. 

The  Judge  refused  so  to  charge,  and  the  Defendant  excepted. 

The  jury  found  a  verdict  for  the  Plaintiffs  for  $700. 

The  General  Term  of  the  Fifth  District  affirmed  the  judgment 
entered  upon  this  verdict. 

The  Defendant  appeals  to  this  Court. 

A.  Perry  for  the  Appellant. 

D.  H.  Marsh  for  the  Respondents. 

Hunt,  J. — The  proposition  "  that  if  the  value  of  the  vessel,  and 
her  net  freight  together,  did  not  exceed  $3,000,  the  Plaintiffs 
i^ere  not  entitled  to  recover,"  was  sound,  and  the  Judge  erred  in 
refiising  so  to  charge  the  jury. 

The  Judge  erred  in  his  charge  actually. made,  "that  if  they 
should  assess  the  value  of  the  vessel  at  the  contract  price,  or  less 
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than  that,  then  no  damages  could  be  given  to  the  Plaintiffs,  on  ac- 
count of  the  vesBel,  but  that  the  Plaintiffs  would  nevertlieless  be 
entitled  to  a  verdict  for  such  net  freight  as  the  jury  should  find 
had  been  made  on  the  trip." 

The  contract  for  the  purchase  of  the  vessel  and  her  freight  was 
entire.  The  two  subjects  together  were  purchased,  and  sold,  at 
the  price  of  $3,000,  and  as  one  purchase  and  sale.  There  is  no 
power  or  right  of  separation  into  parts.  If  the  aggregate  value 
of  the  vessel  and  her  freight  did  not  exceed  the  price  agreed  to  be 
paid  for  them,  then  no  damages  were  sustained  by  the  Defend- 
ant's refusal  to  deliver. 

That  this  charge  was  erroneous  was  also  the  opinion  of  the 
General  Term  of  the  Fifth  District,  the  opinion  being  delivered 
by  the  same  Judge  who  presided  at  the  Circuit.  The  judgment 
was  affirmed  upon  the  ground,  that  although  the  charge  was  erro- 
neous, it  was  overruled  by  the  verdict  of  the  jury,  and  that  no 
injury  was  sustained  by  the  Defendant  in  consequence  of  the 
error. 

If  it  is  possible  that  the  Defendant  was  injured  by  this  error,  the 
verdict  must  be  set  aside. 

It  is  not  for  the  Defendant  to  show  how,  or  to  what  extent  he 
was  prejudiced.  The  existence  of  the  error  establishes  his  daim 
to  relief. 

If  the  Plaintiffs  wish  to  sustain  the  verdict,  it  is  for  them  to 
show  it  did  not,  and  could  not  have  affected  it  (Thacher  v.  Jones, 
31  Maine  E.  528,  534;  Lane  v.  Crombie,  12  Pick.  R  171; 
Clarke  v.  Dutcher,  9  Conn.  K.  674;  Camden  &  Amboy  R.  R.  Co. 
V.  Belknap,  21  Wend.  354;  The  People  v,  Wiley,  3  Hill,  194). 

The  Plaintiffs  insist  that  this  is  established.  They  insist  that 
if  the  jury  did  not  find  the  vessel  to  be  worth  less  than  $3,000, 
then  the  latter  portion  of  the  objectionable  charge — ^that  the  Plain- 
tiffi  would  still  be  entitled  to  the  value  of  the  net  freight — was 
not  applicable.  The  contingency  did  not  occur.  The  verdict  of 
$700  is  claimed  to  be  conclusive  evidence  that  the  vessel  alone 
was  worth  more  than  $3,000 ;  as  no  witness  put  the  value  of  the 
freight  at  more  than  about  $200.    This  may  be  true,  and  I  think 
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it  quite  probable  that  it  is.  It  would,  however,  be  unsafe  to  dis- 
regard an  admitted  error  on  this  theory.  No  one  can  certainly 
say  how  the  minds  of  individual  jurors  are  affected,  or  how  a 
united  result  was  reached. 

The  fact,  as  charged  by  the  Judge,  that  the  parties  had  them- 
selves, by  their  contract,  fixed  the  value  of  the  vessel  at  $3,000, 
was  evidence  that  it  was  worth  that  sum. 

There  were  conflicting  valuations  by  diflferent  witnesses,  rang- 
ing from  $2,500  to  $5,000.  Can  any  one  undertake  to  say  that 
some  juror  was  not  influenced  by  this  statement,  and,  in  conse- 
quence thereof,  added  one  hundred  or  two  hundred  dollars  to  the 
sum  he  was  willing  to  agree  upon  as  a  verdict,  more  than  he 
would  otherwise  have  done?  With  the  Defendant  striving  to 
show  that  the  vessel  was  worth  but  $2,500,  and  the  Plaintiffs 
claiming  a  larger  sum,  it  would  be  rash  to  say  that  an  assertion 
by  the  Defendant,  deliberately  made,  and  in  writing,  that  the 
vessel  was  worth  $3,000,  did  not  weaken  his  case,  and  strengthen 
that  of  the  Plaintiffs. 

The  Judge,  in  substance,  charged  that  the  Defendant  had  so 
asserted  and  agreed. 

New  trial  should  be  ordered. 

Eeversed. 

JOEL  TIFFANY, 

State  Reporter. 
25 
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FKANCIS  S.  COGHLAIT,  Eespondent,  v.  WILLIAM  B. 
DINSMORE,  President  of  the  Adamb  Express  Co.,  Ap- 
pellant. 

Promissory  Note — Failure  of  Collector  to  Protest — Liability, 

Where  the  American  Express  Company  had  undertaken  to  present  a  prom- 
issory note  to  the  maker  thereof  for  payment,  or  procure  it  to  be  protested, 
and  neglected  or  refused  so  to  do,  by  means  of  which  one  of  the  endorsers  of 
such  note  was  discharged  from  his  liability  as  endorser,  held,  that  the  Express 
Company  was  liable  for  such  omission  to  present  the  note  for  payment  and 
procure  it  to  be  protested. 

This  action  was  brought  to  recover  from  the  Defendant  the 
amount  of  a  promissory  note,  as  damages  charged  to  have  been 
sustained  by  the  Plaintiff,  by  reason  of  the  allied  omission  of  the 
Adams  Express  Company  to  cause  the  said  note  to  be  presented 
for  payment,  and  to  be  protested  at  New  Orleans,  according  to 
contract. 

On  the  trial  the  Plaintiff  proved  that,  upon  the  sixth  of  April, 
1861,  he  was  the  owner  of  a  certain  promissory  note,  made  by 
one  G.  M.  Nichols,  payable  to  the  order  of  Saltus  &  Co.,  and 
endorsed  by  them  and  one  Anna  Saltus,  for  nineteen  hundred  and 
twenty-two  dollars  and  thirty-four  cents,  payable  ten  months  after 
date,  at  the  office  of  Payne  and  Harrison,  in  New  Orleans. 

On  that  day  he  gave  the  said  note  to  the  Adams  Express  Company 
for  collection,  and  ordered  that  it  should  be  protested,  if  not  paid. 
He  at  the  same  time  took  a  receipt  from  the  Defendant,  setting 
forth  the  contract.  The  note  was  subsequently  brought  to  the 
Plaintiff,  by  some  person  in  the  employ  of  the  Defendant,  who 
asked  him  to  take  the  note  and  give  a  receipt  for  it.  This  the 
Plaintiff  refused  to  do,  on  the  ground  that  it  did  not  appear  to 
have  been  protested.  No  certificate  of  protest  was  attached  to 
the  note. 

The  Plaintiff  afterward  called  at  the  office  of  the  Defendant, 
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and  had  some  conversation  with  the  person  in  charge,  who  said 
that  he  did  not  know  anything  about  it,  but  promised  to  write 
and  inquire  why  the  note  had  not  been  protested.  The  Plaintiff 
never  heard  further  from  the  Defendant  upon  the  subject. 

On  this  statement,  the  Plaintiff  rested  his  case. 

A  motion  was  made  for  a  nonsuit,  which  was  denied. 

It  was  proved,  on  behalf  of  the  Defendant,  that  Nichols,  the 
maker  of  the  note,  resided  at  Shreveport,  La.,  and  gave  the  note 
to  Saltus  &  Co.  for  the  purchase  of  iron. 

That  he  was  here  in  April,  1861,  but  did  not  return  to  his 
place  of  business,  in  consequence  of  the  political  troubles  which 
prevailed  at  that  time. 

He  made  an  arrangement  at  this  time  with  Saltus  &  Co.,  by 
which  he  was  to  pay  them  one  thousand  dollars  upon  this  note, 
and  they  agreed  to  protect  the  note,  and  extend  the  time  of  pay- 
ment of  the  balance.  This  they  failed  to  do.  It  was  agreed, 
notwithstanding  this  arrangement,  that  the  note  should  be  pro- 
tested. 

Jno,  H,  Reynolds  for  Appellant, 
Wm.  Allen  Butler  for  Eespondent. 

FuLLEETON,  J. — ^The  nonsuit  in  this  case  was  properly  denied. 
When  the  Plaintiff  rested,  he  had  proved  the  contract,  by 
which  the  Defendant  had  received  the  note  for  collection,  and 
agreed,  if  it  were  not  paid  on  presentation,  to  have  the  same  pro- 
tested, and  he  had  further  given  some  testimony  tending  to  prove 
that  this  contract  had  not  been  performed. 

It  appeared  that  when  the  note  was  returned  to  the  Plaintiff, 
by  the  Adams  Express  Company,  no  certificate  of  protest  was 
attached  to  it,  and  the  Plaintiff  refused  to  receive  it  for  that 
reason.  It  was  not  then  pretended,  by  the  person  having  the 
principal  charge  of  the  affairs  of  the  company,  that  the  note  had 
been  protested,  and  he  promised  the  Plaintiff  that  he  would  write 
and  inquire  why  it  had  not  been  done. 

The  Plaintiff  never  heard  fix)m  the  company,  or  auy  of  its 
officers,  ajfter  that  interview. 
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Upon  this  evidence  the  jury  could  properly  have  found  that 
the  note  had  not  been  protested,  in  compliance  with  the  Defend- 
ant's contract,  and  it  would  not  have  been  proper  to  have  taken 
the  case  from  them. 

After  the  close  of  the  testimony,  the  Court  ruled : 

1.  That  the  evidence  on  the  part  of  the  Defendant  ^did  not 
amount  to  proof  of  waiver  of  notice  of  non-payment,  and  notice 
of  protest  by  Saltus  &  Co.,  the  endorsers  of  said  note. 

2.  That  such  evidence  vras  not  suflScient,  as  between  the  Plain- 
tiff and  the  Defendant,  to  discharge  the  express  company  from 
the  performance  of  their  agreement. 

3.  That  there  was  no  sufficient  evidence  to  go  to  the  jury,  of 
any  waiver  of  notice  of  non-payment,  or  notice  of  protest,  on  the 
part  of  Anna  Saltus,  one  of  the  endorsers  of  the  note. 

To  these  three  distinct  propositions,  the  Defendant  took  a 
single  exception,  and  it  follows,  that  if  any  one  of  the  propositions 
can  be  maintained,  the  exception  is  not  well  taken  (Day  v. 
Eoth,  18  New  York  Kep.  448;  Winchell  v.  Hicks,  id.  558; 
Haggart  v.  Morgan,  5  New  York,  422  ;  Hunt  v.  Maybee,  7  ib. 
266).  The  last  of  the  three  propositions  was  undisputedly 
correct.  There  is  no  evidence  whatever  in  the  case  tending  to 
show  that  Anna  Saltus  ever  waived  her  rights  as  endorser  <rf  the 
note. 

Whatever  may  have  transpired  between  the  maker  and  the 
other  endorsers,  affecting  the  rights  of  the  latter,  it  is  not  pre- 
tended that  Mrs.  Saltus  ever  participated  in,  or  had  any  know- 
ledge of  it.  She  was  therefore  entirely  unaffected  by  the  agree- 
ment, by  which  it  is  claimed  the  other  endorsers  waived  notice  of 
protest.  Consequently,  the  Judge  ruled  correctly  as  to  that  part 
of  the  case,  and  the  exception  does  not  bring  the  other  proposi- 
tions under  consideration. 

Neither  was  there  error  in  the  refusal  to  charge  that  the  Plain- 
tiff could  not  recover,  unless  the  jury  should  believe  that  the 
maker  of  the  note  was  insolvent. 

The  evidence  touching  the  maker's  pecnniary  condition  was 
given  by  himself,  and  he  frankly  confessed  that  he  had  no  means 
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to  pay  his  debts  at  that  time,  nor  had  he  been  able  to  pay  this 
note  in  money,  at  any  time  since  its  maturity. 

The  particulars  he  gave  of  his  condition,  all  went  to  show  that 
he  was  insolvent. 

There  was  no  dispute  about  these  facts  sworn  to,  touching  his 
inability  to  pay  his  debts,  and  there  was  no  error  in  refusing  to 
submit  the  question  to  the  jury. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Affirmed, 

JOEL  TIFFANY, 
State  Eeporter. 
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THE  PEOPLE,  &0.,  on  the  kelation  of  JAS.  R.  DEL 
VECCHIO,  Appellant,  v.  THE  BOARD  OF  SUPERVI- 
SORS OF  KINGS  COUNTY,  Respondents. 

Mandamus — Appointment  of  County  Papers  hy  Boards  of  Supervisors, 

Persons  publishing  and  printing  the  laws,  as  provided  by  chapter  280  of  the 
Laws  of  1845,  are  not  entitled  to  compensation  therefor  unless  they  have  been 
appointed,  by  the  Supervisors  of  the  county,  printers  to  so  publish  and  print 
the  laws. 

P.  8.  Crooke  for  Appellant. 

H.  H.  HunUey  for  Respondents. 

Davies,  Ch. J. — The  Relator  applied  to  the  Supreme  Court  for 
a  peremptory  writ  of  mandamus,  commanding  the  Respondents 
to  audit  and  pay  a  bill  of  $139.50  for  printing  and  advertising 
tax  sales  in  said  county.  The  return  to  the  alternative  writ 
states,  that  the  Board  of  Supervisors  of  the  County  of  Kings  did 
not,  on  the  first  day  of  August,  1860,  nor  on  any  other  day  dur- 
ing said  year,  designate  the  Standard  (a  newspaper  published  in 
said  county  by  the  Relator),  as  one  newspaper  to  publish  and 
print  the  laws  as  provided  by  chap.  280  of  Laws  of  1845. 

That  said  Board  of  Supervisors,  at  their  annual  meeting  held 
on  said  first  day  of  August,  1860,  did  appoint  two  printers  to 
publish  the  laws  of  a  local  and  general  nature,  in  two  newspa- 
pers published  in  said  county  of  Kings,  as  provided  by  chap.  280 
of  the  Laws  of  1845,  and  that  the  two  newspapers  so  appointed 
were  designated  by  said  Board,  at  said  meeting,  as  the  Brooklyn 
Daily  Eagle  and  the  Brooklyn  Daily  Times ;  and  that  such  ap- 
pointment and  designation  were  made  as  follows,  to  wit :  That  at 
said  meeting  of  said  Board  of  Supervisors  a  resolution  was  of- 
fered and  adopted  in  these  words :  "  Resolved,  that  the  Board 
now  proceed  to  ballot  for  a  choice  of  the  newspapers  in  which 
shall  be  published  the  laws  affecting  this  county  to  be  passed  at 
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the  next  session  of  the  Legislature."  That  upon  the  passage  of 
said  resolution  the  chairman  of  said  Board  appointed  two  Super- 
visors as  tellers  to  receive  the  ballots  which  should  be  cast.  That 
a  balloting  was  then  had,  of  which  the  tellers  announced  the  re- 
sult as  follows,  to  wit : 

That  the  number  of  ballots  received  was  24,  of  which  22  ballots 
contained  each  two  names^  one  contained  one  name,  and  one  was 
blank,  and  the  vote  was  as  follows,  to  wit : 

For  the  Brooklyn  Daily  Eagle  16  votes. 

For  the  Brooklyn  Daily  Times 14  votes. 

For  the  Brooklyn  Evening  Star 12  votes. 

For  the  Brooklyn  City  News 2  votes. 

For  the  Standard 1  vote. 

For  Blank 1  vote. 

That  the  ballot  containing  a  single  name  was  for  the  Standard. 
That  thereupon  a  member  of  said  Board  of  Supervisors  moved 
that  the  "  Eagle  "  and  "  Times  "  be  declared  to  be  the  two  news- 
papers designated  by  said  ballot  to  print  and  publish  the  laws 
aflfecting  said  county,  which  motion  was  adopted,  no  opposition 
thereto  appearing  on  the  minutes  of  said  Board.  That  the  mode 
above  stated  of  designating  two  newspapers  for  publishing  the 
laws  had  been  before  adopted  and  made  use  of  by  said  Board, 
and  that  two  newspapers  were  designated  in  the  same  manner 
the  previous  year,  to  wit,  at  the  annual  meeting  of  said  Board, 
held  on  the  2d  day  of  August,  1859  ;  the  Relator,  James  K.  Del 
Vecchio,  being  then  a  Supervisor  of  said  county,  and  present  at 
said  meeting,  and  participating  and  acting  as  teller  in  the  desig- 
nating and  appointing  of  two  newspapers  for  the  aforesaid  pur- 
pose, and  in  manner  aforesaid.  That  in  pursuance  of  the  said 
designation  and  appointment,  made  on  the  first  day  of  August, 
1860,  as  aforesaid,  the  Comptroller  of  the  State  of  New  York,  in 
or  about  the  montlT  of  June,  1861,  prepared  for  the  county  of 
Kings,  and  for  publication  in  said  papers,  the  Brooklyn  Daily 
Eagle  and  the  Brooklyn  Daily  Times,  a  notice  of  the  sale  of 
lands  for  taxes  in  Kings  county,  and  caused  such  notice  to  be 
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published  in  said  newspapers,  as  required  by  chapter  427  of  the 
Laws  of  1855,  §  61,  and  that  said  newspapers  did  thereupon  pub- 
lish said  notice  for  the  time  and  in  the  manner  required  by  said 
statute.  And  that  thereafter  the  proprietors  of  said  newspapers 
did  present  their  bills  to  said  Board,  duly  verified ;  and  said  Board, 
at  a  regular  meeting  thereof,  held  on  the  sixth  day  of  August, 
1861,  did  audit  and  order  the  same  to  be  paid,  and  the  county 
treasurer  of  said  county  did,  on  the  eighth  and  ninth  days  of  Au- 
gust, 1861,  pay  to  the  publishers  of  said  newspapers,  "Eagle" 
and  "  Times,"  and  to  each  of  them,  their  respective  bills  of  said 
publication,  amounting  to  the  sum  of  $139.50,  each  being  for  the 
same  services  for  which  payment  is  now  claimed  by  the  Relator. 
That  the  said  Comptroller  did  not,  nor  did  any  person  for  him,  pre- 
pare for  publication,  or  request  or  cause  to  be  published  in  the 
Standard,  said  notice  or  any  notice  of  sale  of  lands  for  taxes,  nor 
was  the  Relator,  nor  any  of  his  agents  or  employ^  requested  or 
authorized  to  publish  said  notice ;  and  that  said  notice  was,  with- 
out authority,  copied  into  the  Standard  from  the  columns  of  the 
said  "  Eagle  "  and  "  Times,"  after  the  same  had  been  published 
by  them  as  before  stated. 

That  the  said  Belator  did  not  present  his  bill  and  claim  for 
said  advertising  to  said  Board  of  Supervisors  until  aft»r  said  bills 
of  the  "  Eagle "  and  "  Times "  had  been  audited  and  paid  as 
hereinbefore  stated,  to  wit,  not  until  the  19th  day  of  August, 
1861,  although  at  the  time  said  bills  were  presented,  audited,  and 
paid,  he  well  knew  the  fact ;  nor  did  he,  on  the  first  day  of  Au- 
gust, 1861,  or  afterward,  at  any  time  object  to  the  payment  of 
said  bills,  nor  claim  that  he  had  any  demand  against  said  Super- 
visors for  said  advertising  until  said  19th  day  of  August,  1861 ; 
nor  did  he  at  any  time  previous  to  said  last-mentioned  day,  claim 
or  pretend  that  he  was  appointed  printer,  or  that  the  Standard 
was  designated  or  appointed  by  said  Board  of  Supervisors  as  one 
of  the  newspapers  to  publish  the  laws  as  required  by  the  statute 
hereinbefore  referred  to. 

That  for  these  reasons  the  Respondents  had  refused  to  audit 
said  account  of  said  Relator. 
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To  this  retam  the  Relator  demurred,  thereby  admitting  all 
the  fiacts  therein  stated. 

Judgment  was  given  for  the  Defendants  upon  the  demurrer, 
and  the  Relator  now  appeals  to  this  Court. 

It  is  difficult  to  see  upon  what  ground  the  Relator  can  claim 
compensation  for  the  publication  of^tlie  notice,  issued  by  the 
Comptroller  of  the  State,  and  by  him  directed  to  be  published  in  two 
newspapers  in  the  county  of  Kings,  and  which  was  so  published. 
The  Relator  was  never  employed  to  publish  said  notice,  and  by 
his  demurrer  to  the  return,  he  admits  that  said  notice  was  pub- 
lished by  him  without  authority,  and  copied  by  him  from  the 
columns  of  the  "  Eagle "  and  the  "  Times,"  after  the  same  had 
been  published  by  those  papers. 

Section  61  of  chapter  427  of  Laws  of  1855,  makes  it  the  duty  of 
the  Comptroller  of  the  State  to  give  notice  of  certain  tax  sales  in 
the  manner  therein  provided,  "in  the  newspapers  designated  by 
the  Board  of  Supervisors  of  such  counties  respectively  to  pub- 
lish the  session  laws.  ....  The  Boards  of  Supervisors 
of  the  respective  counties  shall  audit  and  pay  the  expenses  of 
such  publication." 

The  Relator  admits  that  he  was  never  authorized,  or  requested 
by  the  Comptroller  of  the  State,  to  publish  this  notice. 

This  action,  therefore,  was  merely  vpluntary,  and  created  no 
legal  liability  upon  the  Board  to  audit  and  pay  his  bill.  He  was 
merely  a  volunteer. 

Neither  can  the  Relator  claim  the  right  to  publish  the  notice 
in  his  paper,  and  to  demand  compensation  therefor  on  the  ground 
that  he  had  been  appointed  one  of  the  printers  to  print  the  laws 
under  the  Act  of  1845. 

That  act  directs  the  Boards  of  Supervisors  of  the  several  coun- 
ties of  this  State,  at  their  annual  meetings,  to  appoint  the  printers 
for  publishing  the  laws  in  their  respective  counties. 

It  tlicn  provides  the  manner  of  making  the  appointment.  The 
Board  of  Supervisors  of  Kings  county  did  proceed  to  make  such 
appointment,  and  did  appoint  and  designate  two  newspapers 
printed  in  said  county  to  publish  said  laws.     If  there  was  any 
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irregularity  in  such  appointment,  or  if  the  Relator  was  appointed 
as  he  claimed,  he  has  not  selected  the  proper  mode  for  trying  and 
settling  those  questions. 

The  appointment  of  the  newspapers  designated  cannot  bo  tlius 
inquired  into  collaterally.  The  Relator,  if  he  claimed  to  liavc 
been  appointed  or  designated  as  one  of  the  newspapers,  should 
have  instituted  the  proper  proceeding  to  have  tested  that  cfues- 
tion.  He  should  not  have  lain  by  and  permitted  others  to  enter 
upon  the  discharge  of  the  duties  of  an  office  to  whicli  he  claims 
to  have  been  appointed,  and  thus  subject  the  county  to  cxi^cnse 
to  such  persons  for  the  discharge  of  those  duties.  But  it  is  very 
clear  that  the  Relator,  upon  the  facts  stated  in  the  return,  never 
was  appointed  or  designated  as  one  of  the  printers  witliin  the 
meaning  of  the  Act  of  1845.  It  is  apparent  that  the  Supervi- 
sors did  not  observe  the  precise  directions  of  the  statute. 

They  did  designate  two  newspapers  to  publish  the  laws, 
although  not  in  the  manner  pointed  out.  This  manner  may  be 
held  directory  as  to  form,  if  the  substance  of  the  Act  was  com- 
plied with.  The  balloting  may  be  regarded  as  informal,  but  the 
resolution  of  the  Board  declared  the  result,  and  that  could  only 
be  changed  by  a  direct  proceeding  for  that  purpose. 

Under  no  view  of  the  facts  can  the  Relator  claim  to  have  been 
appointed  or  designated  a^  one  of  the  papers. 

It  is  to  be  borne  in  mind  that  the  Board  were  to  appoint  two 
printers. 

To  attain  this,  each  Supervisor  was  to  vote  for  one,  and  the 
paper  having  the  highest  number  of  votes,  and  that  having  the 
next  highest  number  of  votes,  "  shall  be  the  papers  designated  for 
printing  the  laws."  It  is  thus  seen  that  it  was  essential  to  an 
election  that  two  papers  were  to  be  voted  for  at  the  same  time. 
Two  were  to  be  chosen,  appointed,  or  designated  by  the  same 
act.  Each  Supervisor  was  restricted  to  voting  for  only  one,  and 
it  may  be  conceded  that  all  the  ballots  having  more  than  one 
paper  named  thereon  were  void.  It  follows,  therefore,  that  the 
only  legal  ballot  cast  was  for  the  paper  owned  by  the  Relator. 
But  one  Supervisor  alone  voting  could  not  make  the  appointment. 
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The  Act  clearly  contemplates  and  requires  that  more  than  one 
vote  shall  be  cast. 

Two  papers  are  to  be  appointed  by  one  and  the  same  process. 
No  voter  can  vote  for  more  than  one  paper.  The  paper  having 
the  highest  nmnber  of  votes,  and  the  paper  having  the  next  high- 
est number  of  votes,  are  to  be  the  papers  designated  for  printing 
the  laws.  It  follows,  therefore,  at  such  an  election,  that  at  least 
three  legal  ballots  must  be  cast,  and  that  to  make  an  appoint- 
ment, one  paper  must  have  two,  and  another  paper  one.  This  is 
the  least  possible  number  of  legal  votes  which  can  be  voted,  to 
make  an  appointment  in  compliance  with  the  provisions  of  this 
Act. 

Now,  if  the  Eelator's  position  be  correct,  there  was  but  one 
legal  vote  cast  at  this  election.  K  so,  it  conclusively  follows  that 
no  appointment  was  made  at  that  meeting  of  the  Board,  and  it 
also  clearly  follows  that  the  Eelator,  or  his  paper,  was  not  ap- 
pointed or  designated.  No  one  of  two  or  more  papers  received 
the  highest  number  of  votes,  and  no  paper  received  the  next 
highest  number  of  votes ;  consequently,  no  two  papers  could  be 
designated  for  printing  the  laws. 

In  whatever  aspect,  therefore,  we  regard  the  Eelatoi*'s  claim 
for  compensation  for  publishing  the  notice  in  question,  we  are 
unable  to  discover  any  legal  ground  for  enforcing  it. 

"Without  discussing  the  question  whether  a  mandamus  was  the 
proper  remedy  to  compel  payment  of  this  demand,  we  are  of  the 
opinion  that  the  judgment  refusing  to  award  it  was  correct,  and 
should  be  affirmed  with  costs. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 

State  Keporter. 
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ELIJAH  B.  ALLEN  and  WALTEK  B.  ALLETS",  Appellanto, 
V.  NOKMAN  SACKKIDER  and  FEANK  FARNHAM, 
Respondents. 

Common  and  Special  Carriers — Distinction  defined. 

Where  a  person,  being  the  owner  of  a  sloop,  and  not  engaged  in  public  trans- 
portation, is  specially  employed  to  transport  a  cargo  of  wheat  from  one  port 
to  another,  he  is  not  to  be  deemed  a  common  carrier ^  but  only  a  special  carrier^ 
and  he  is  not  to  be  held  to  the  strict  accountability  of  a  common  carrier. 

The  distinction  between  a  common  and  a  special  carrier  defined  and  com- 
mented upon  by  Parker,  J. 

Pabkeb,  J. — The  action  was  brought  against  tlie  Defendants, 
to  charge  them,  as  common  carriere,  with  damage  to  a  quantity 
of  grain — shipped  by  the  Plaintiffs  in  the  sloop  of  the  Defend- 
ants, to  be  transported  from  Trenton,  in  the  province  of  Canada, 
to  Ogdensburgh  in  this  State — whicli  occurred  from  the  wetting 
of  the  grain  in  a  storm. 

The  case  was  referred  to  a  referee,  who  found  as  follows :  "  The 
Plaintiffs,  in  the  fall  of  1859,  were  partners  doing  business  at 
Ogdensburgh.  The  Defendants  were  the  owners  of  the  sloop 
Creole,  of  which  Farnham  was  master.  In  the  fall  of  1859  the 
Plaintiffs  applied  to  the  Defendants  to  bring  a  load  of  grain  from 
the  bay  of  Quinte  to  Ogdensburgh.  The  master  stated  that  he 
was  a  stranger  to  the  bay,  and  did  not  know  whether  his  sloop 
had  capacity  to  go  there.  Being  assured  by  the  Plaintife  that 
she  had,  he  engaged  for  the  trip  at  three  cents  per  bushel,  and 
performed  it  with  safety.  In  November,  1859,  Plaintiffs  again 
applied  to  Defendants  to  make  another  similar  trip  for  grain,  and 
it  was  agreed  upon  at  $100  for  the  trip.  The  vessel  proceeded  to 
the  bay,  took  on  a  load  of  grain,  and  on  her  return  was  driven  on 
shore,  and  the  cargo  injured  to  the  amount  of  $1,346.34.  That 
the  injury  did  not  result  from  the  want  of  ordinary  care,  skill,  or 
foresight,  nor  was  it  the  result  of  inevitable  accident,  or  what  in 
law  is  termed  the  act  of  God.     From  these  facts,  my  conclusions 
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of  law  are,  that  the  Defendants  were  special  carriers,  and  only 
liable  as  such,  and  not  as  common  carriers  ;  and  that  the  proof 
does  not  establish  such  facts  as  would  make  Defendants  liable  as 
special  carriers,  and  therefore  the  Plaintiffs  have  no  cause  of 
action  against  them." 

The  only  question  in  the  case  is,  were  the  Defendants  common 
carriers  ? 

The  facts  found  by  the  referee  do  not,  I  think,  make  the  Defend- 
ants common  carriers.  They  owned  a  sloop,  but  it  does  not  ap- 
pear tliat  it  was  ever  offered  to  the  public,  or  to  individuals,  for 
use,  or  ever  put  to  any  use  except  in  the  two  trips  which  it  made 
for  the  Plaintiffs,  at  their  special  request.  Nor  does  it  appear 
that  the  Defendants  were  engaged  in  the  business  of  carrying 
goods,  or  that  they  held  themselves  out  to  the  world  as  carriers, 
or  had  even  offered  their  services  as  such.  This  casual  use  of 
their  sloop  in  transporting  Plaintiffi'  property  falls  short  of 
proof  sufficient  to  show  them  common  carriers. 

A  common  carrier  was  defined  in  Gisbourn  v.  Hurst  (1  Salk. 
249)  to  be  "  any  man  undertaking  for  hire  to  carry  the  goods  of 
all  persons  indifferently ;  "  and  in  Dwight  v,  Brewster  (1  Pick. 
50),  to  be  "  one  who  undertakes  for  hire  to  transport  the  goods 
of  stcch  as  choose  to  employ  him^  from  place  to  place."  In 
Orange  Bank  v.  Brown  (3  Wend.  161),  Ch.  J.  Savage  said: — 
"  Every  person  who  undertakes  to  carry,  for  a  compensation,  the 
goods  of  aU  persons  indifferently,  is,  as  to  the  liability  imposed, 
to  be  considered  a  common  carrier."  "  The  distinction  between 
a  common  carrier  and  a  private  or  special  carrier  is,  that  the 
former  holds  himself  out  in  common — that  is,  to  all  persons  who 
choose  to  employ  him — as  ready  to  carry  for  hire,  while  the  latter 
agrees  in  some  special  case,  with  some  private  individual,  to  carry 
for  him"  (Story  on  Contracts,  752  a).  The  employment  of  a  com- 
mon carrier  is  a  public  one.  He  assumes  a  public  duty,  and  is 
bound  to  receive  and  carry  the  goods  of  any  one  who  offers. 
"  On  the  whole,"  says  Professor  Parsons,  "  it  seems  to  be  clear 
that  no  one  can  be  considered  as  a  common  carrier  unless  he  has 
in  some  way  held  himself  out  to  the  public  as  a  carrier  in  such 
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manner  as  to  render  him  liable  to  an  action  if  he  should  refuse  to 
carry  for  any  one  who  wished  to  employ  him  "  (2  Pars,  on  Con. 
166,  note,  6th  ed).  The  learned  coonsel  for  the  Appellants,  in 
effect,  recognizes  the  necessity  of  the  carrier  holding  himself  out 
to  the  world  as  such,  in  order  to  invest  him  with  the  character 
and  responsibilities  of  a  common  carrier,  and  to  meet  the  neces- 
sity, says :  "  The  Creole  was  a  freight  vessel,  rigged  and  manned 
suitably  for  carrying  freight  from  port  to  port ;  her  appearance 
in  the  harbor  of  Ogdensburgh,  waiting  for  business,  was  an  em- 
phatic advertisement  that  she  sought  employment." 

These  facts  do  not  appear  in  the  findings  of  the  referee ;  and 
therefore  cannot,  if  they  existed,  help  the  Appellants  upon  this 
appeal. 

It  is  not  claimed  that  the  Defendants  are  liable,  unless  as  com- 
mon carriers.  Yery  clearly  they  were  not  common  carriers,  and 
the  judgment  should  therefore  be  afllrmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Keporter. 
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ISAAC  K  PHELPS  v.  GEOKGE  VAN  DUSEN. 

Lease — Assignment — Covenant  to  pay  Rent, 

The  assignment  of  a  lease  to  a  third  party,  after  a  portion  of  the  rent  there- 
on has  become  due,  does  not  discharge  the  lessee  from  his  covenant  to  pay 
rent  due  to  the  lessor. 

S.  0.  H.  Bcdley  for  Appellant. 
TerwiUiger  <&  Harford  for  Eespondent. 

Gkoveb,  J. — ^None  of  the  objections  to  the  introduction  of  the 
lease  in  evidence  were  well  taken.  The  proof  of  its  execution  by 
the  Defendant  was  suflScient,  and  if  not,  the  fact  was  afterward 
proved  by  the  Defendant.  The  lease  was  properly  described  as 
a  lease  of  two  years,  although  extended  by  virtue  of  a  covenant 
therein  contained  for  an  additional  period  of  three  years,  at  an 
increased  rent. 

The  rent  daimed  in  this  action  accrued  prior  to  the  assign- 
ment of  the  lease  by  the  Defendant  to  Benjamin  &  Co.  Besides, 
the  Defendant  expressly  covenanted  to  pay  the  rent  to  the  Plain- 
tiff, and  the  action  is  upon  the  covenant.  The  assignment  of  the 
lease  to  Benjamin  &  Co.,  and  the  acceptance  of  rent  subsequent- 
ly by  the  Plaintiff  from  them,  did  not  discharge  the  Defendant 
from  his  covenant  to  pay  the  rent  (Port  v.  Jackson,  17  John.  239 ; 
same  case  in  error,  id.  479). 

The  judgment  appealed  from  must  be  affirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Eeporter. 
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THE  CHATHAM  BANK,  Respondent,  v.  FREDERICK  B. 
BETTS,  Appellant. 

Promissory  Note — Usury — Bond  fide  Holder, 

It  is  not  usurious  for  an  agent  of  the  maker  of  a  promissory  note,  or  one 
acting  as  such,  to  procure  the  note  of  his  principal  to  be  discounted  at  a  law- 
ful rate  of  interest,  and,  without  any  agreement  to  that  eflfect,  to  return  a 
portion  of  the  proceeds  of  such  note,  paying  over  the  balance. 

Whether  the  agent  discounted  the  note  for  his  principal  at  a  usurious  rate 
before  procuring  it  to  be  discounted  at  the  bank  is  a  question  of  fact  to  be  as- 
certained by  the  jury,  and  not  to  be  assumed  by  the  Court  on  a  trial  before  a 

Ira  D,  Wa/nren  for  Appellant 
E.  W.  Cheater  for  Respondent. 

Davies,  Ch.J. — The  Plaintiff  discounted  a  promissory  note 
made  by  the  Defendant,  payable  to  the  order  of  A.  A.  Thomas, 
and  endorsed  by  him  and  one  Samuel  B.  Potter.  The  note  was 
presented  at  the  bank  before  maturity,  by  Potter,  and  discounted 
by  the  bank,  and  the  proceeds  passed  to  his  credit.  The  defence 
was: 

1.  That  Potter  was  the  real  party  in  interest,  having  paid  the 
amount  of  the  note  to  the  Plaintiff. 

2.  That  the  note  was  an  accommodation  note  made  for  the 
benefit  of  Thomas,  for  the  purpose  of  enabling  him  to  raise 
money.  That  Thomas  delivered  it  to  Potter,  upon  a  corrupt  and 
usurious  agreement  that  Potter  should  reserve  to  himself,  for  the 
loan  of  money  thereon,  a  greater  sum  than  seven  per  cent,  per 
annum,  to  wit,  a  little  over  25}  per  annum.  That  said  Potter 
did  receive  for  the  loan  of  the  amount  of  said  note,  for  the  space 
of  three  months,  the  sum  of  one  hundred  and  fifty  dollars. 

The  Judge,  among  other  things,  charged  the  jury  that  the 
main  question  for  them  to  determine  was,  whether  at  the  time  of 
the  negotiation  between  Thomas  and  Potter,  in  regard  to  the  note, 
tliere  was  an  unlawful  usurious  agreement  made  respecting  the 
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discount  of  the  note.  If  Mr.  Potter  agreed  to  discount  the  note 
at  2^^  per  cent,  a  month,  and  did  discount  it,  deducting  at  that 
rate,  or  $150  for  three  months,  such  a  contract  would  be  void  in 
the  hands  of  the  Plaintiff.  The  mere  fact  of  Mr.  Potter  retaining 
in  his  hands  $150,  without  any  agreement  on  the  part  of  Thomas 
and  Potter  that  that  should  be  the  interest  or  compensation  for 
the  loan,  would  not  of  itself  render  the  tmnsaction  usurious.  If 
there  was  such  an  agreement  between  Mr.  Potter  and  Mr.  Tho- 
mas respecting  the  discount  of  the  note,  then  the  fact  that  the 
bank  had  discounted  the  note  for  Mr.  Potter  at  the  rate  of  7  per 
cent,  per  annum  would  not  render  the  note  good  in  the  hands  of 
the  bank,  because  in  that  case  it  would  have  passed  from  Mr. 
Thomas  to  Mr.  Potter  under  a  usurious  contract.  If  the  jury 
found  there  was  such  a  usurious  agreement  between  Thomas  and 
Potter,  then  the  Defendant  would  be  entitled  to  a  verdict.  If 
there  was  not  such  a  usurious  agreement,  notwithstanding  all  the 
other  facts  might  be  true,  which  had  been  proved,  the  Plaintiff 
would  be  entitled  to  a  verdict  for  the  amount  of  the  note  and 
interest.  To  this  charge  no  exception  was  taken  by  either  party. 
The  Court  also  charged,  that  if  Mr.  Thomas  parted  with  the  note 
to  Mr.  Potter,  upon  a  usurious  agreement  as  to  the  rate  of  inter- 
est, it  was  then  usurious  and  void  in  any  person's  hands. 

To  this  portion  of  the  charge  the  Plaintiff^s  counsel  excepted. 

The  Defendant's  counsel  thea  requested  the  Court  to  charge 
the  jury  that  the  facts  in  the  case,  as  they  are  disclosed  by  the 
evidence,  render  the  note  usurious  and  void,  and  the  Defendant  is 
entitled  to  a  verdict.  The  Court  reftised  so  to  charge,  and  the 
Defendfmt's  counsel  excepted. 

The  jury  found  a  verdict  for  the  Plaintiff,  and  the  Court  re- 
ftised to  grant  a  new  trial,  and  judgment  was  aflSrmed  on  appeal. 

The  exception  to  the  refusal  to  charge  as  requested  by  the  De- 
fendant, presents  the  principal  question  for  the  consideration  of 
this  Court  upon  this  appeal.  Upon  the  testimony  adduced  upon 
the  trial,  it  is  clear  that  Potter  acted  as  the  agent  of  Thomas  and 
Betts,  in  procuring  the  discount  of  the  note  by  the  Plaintiff.     It 

is  equally  clear  that  the  bank  discounted  it  at  a  lawful  rate  of  in- 
26 
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terest,  and  passed  the  proceeds  of  the  note  to  the  credit  of  Potter, 
who  was  a  dealer  with  the  bank,  and  kept  an  account  there.  The 
circumstance  that  Potter  did  not  pay  over  to  Thomas  and  Betts 
the  whole  sum  he  received  from  the  bank  on  the  discount  of  the 
note,  does  not  impair  or  impeach  its  title,  nor  does  it  tend  in  any 
degree  to  show  that  the  bank  made  a  corrupt  and  usurious  agree- 
ment upon  the  discount  of  the  note. 

The  only  ground  of  defence  set  up  was,  that  Potter  had  dis- 
counted the  note  upon  an  usurious  and  corrupt  agreement  before 
he  transferred  it  to  the  bank,  and  though  the  testimony  failed  to 
establish  that  defence,  yet  there  was  sufficient  in  the  testimony, 
on  the  part  of  the  defence,  to  send  the  case  to  the  jury.  If  it 
had  not  been  discounted  by  Potter  before  he  transferred  it  to  the 
bank,  there  was  no  pretence  of  any  defence  to  the  note  in  the 
hands  of  the  bank.  If  it  had  been  so  discounted  by  him,  then 
the  note  was  void  in  the  hands  of  Potter,  and  he  could  not  have 
transferred  a  good  title  to  the  bank.  If  the  Judge  had,  therefore, 
directed  the  jury  to  find  a  verdict  for  the  Defendant,  he  must 
necessarily  have  withdrawn  the  question  from  their  consideration, 
and  this  would  have  been  error.  It  was  not  erroneous,  therefore, 
to  refuse  to  instruct  the  jury,  as  requested,  to  find  a  verdict  for 
the  Defendant. 

The  case  of  Van  Duzer  v.  Howe  (21  N.  Y.  531),  is  like  the 
case  afr  bar.  There  this  Court  held,  that  when  the  drawer  of  a 
bill  of  exchange  for  $1200,  paid  $50  to  an  accommodation  en- 
dorser for  endorsing  it,  and  procuring  another  endorser,  and 
obtaining  its  discount,  the  dratl  was  not  affected  by  the  usury, 
and  that  the  bond  fide  holder  could  recover  thereon.  The  same 
state  of  facts  exists  in  the  present  case,  and  the  exception  to  the 
refusal  to  charge  that  the  Defendant  was  entitled  to  a  verdict,  is 
untenable. 

The  conversation  between  the  witness  Potter  and  the  cashier 
of  the  Plaintiff,  at  the  time  he  presented  the  note  for  discount, 
was  wholly  unimportant  to  any  issue  in  the  case.  What  tlie 
cashier  said  had  no  significance,  and  was  wholly  immaterial  to 
the  issue  submitted  to  and  passed  upon  by  the  jury.    It  therefore 
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worked  no  injury  to  the  Defendant,  and  the  exception  taken  to 
its  admission  affords  no  ground  for  a  reversal  of  the  judgment, 
and  granting  a  new  trial. 

Judgment  should  be  aflSrmed,  with  costs. 

All  concur. 

AflSrmed. 

JOEL  TIFFANY, 

State  Reporter. 
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HORATIO   K   CURTIS,  Appellant,   v.   SIMON    BUTTS, 

Respondent. 

Ejectment — Evidence  of  Paramount  Title — Description  of  Lands —  Variance, 

A  mere  probability  is  not  enough  to  enable  the  Plaintiff  to  take  the  premises 
in  dispute  from  the  Defendant,  who  holds  by  a  conveyance  from  the  same 
grantor,  and  which  unquestionably  embraces  the  same  premises.  The  Plaintiff 
must  establish  his  title  affirmatively.  * 

ff,  (&  G.  IT.  IIumphrey%  for  Appellant. 
Z.  Farrar  for  Respondent. 

Davies,  Ch.  J. — The  Plaintiff  in  his  complaint  claims  to  re- 
cover ninety-five  acres  of  land,  occupied  by  the  Defendant,  de- 
scribed as  the  south  half  of  the  west  200  acres  of  lot  No.  34, 
township  No.  2,  except  five  acres  on  the  south-west  corner  of  the 
said  south  half  of  said  "West  200  acres,  and  of  which  the  said 
Plaintiff  claimed  to  be  the  owner. 

The  Plaintiff  claimed  title  as  deduced  from  a  deed  from  Wil- 
liam Adams  to  John  Love,  in  which  deed  the  premises  were  de- 
scribed as  lands  lying  in  township  No.  2,  short  range,  west  of 
Genesee  river,  and,  a  witness  on  the  trial  thought,  the  west  part 
of  the  lot.  This  was  the  testimony  of  Samuel  Owen,  the  grantee 
in  the  next  link  of  the  Plaintiff's  chain  of  title. 

This  was  a  deed  from  John  Love  and  his  wife  to  Samuel  Owen, 
conveying  all  that  certain  piece  or  parcel  of  land  situate,  lying, 
and  being  at  the  mouth  of  the  Genesee  river,  on  the  west  side, 
lying  in  township  No.  2,  in  the  short  range,  in  the  district  of 
Northampton,  and  is  the  one  undivided  half  of  200  acres  of  land, 
as  conveyed  to  the  said  party  of  the  first  part  by  Doctor  William 
Adams,  of  Geneva,  in  the  county  of  Ontario. 

The  Defendant  claims  under  a  deed  from  the  same  John  Love 
and  wife,  dated  January  10, 1834,  and  recorded  April  17,  1839, 
granting  and  conveying  all  that  certain  piece  or  parcel  of  land 
situate,  lying,  and  being  in  the  town  of  Greece,  county  of  Monroe, 
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and  State  of  New  York,  being  two  hundred  acres  of  the  west  side 
of  lot  (34)  thirty-four,  in  the  first  section  of  township  number 
two  (2),  in  the  short  range,  west  of  the  Genesee  river. 

It  is  conceded  that  this  deed  contains  a  concise,  accurate,  and 
correct  description  of  the  lands  in  question,  and  under  it  the  De- 
fendant was  in  possession  of  the  premises  in  controversy. 

The  Plaintiff  seeks  to  eject  him  therefrom,  and  deduces  title 
from  the  same  John  Love,  by  means  of  a  deed  which  does  not  de- 
scribe the  premises  in  controversy. 

The  Plaintiff  has  to  recover  upon  the  strength  of  his  own  title, 
and  cannot  upon  the  weakness  of  that  of  his  adversary. 

We  agree  with  the  Supreme  Court, "  that  it  is  impossible,  from 
the  description  in  this  deed,  or  from  the  description  contained  in 
any  referred  to  in  this  deed,  for  any  one  to  say  that  the  land  in 
question  is  the  land  granted  or  intended  to  be  granted  by  it  to 
Samuel  Owen." 

The  deed  does  not  locate  the  land  conveyed  by  it  in  lot  No.  34, 
or  as  a  part  of  that  lot.  It  only  locates  it  as  being  at  the  mouth 
of  the  Genesee  river,  on  the  west  side  thereof,  and  is  further  de- 
scribed as  being  the  one  imdivided  half  of  200  acres  of  land,  as 
conveyed  to  Love  by  Dr.  William  Adams,  of  Geneva,  in  the 
county  of  Ontario.  The  Plaintiff,  to  aid  the  construction  to  be 
given  to  this  deed,  introduced  a  partition  deed,  made  between  Sir 
William  Pultney  and  several  others,  whereby  there  was  set  off 
to  John  Love,  200  acres  on  the  west  end  of  lot  No.  34,  in  the 
first  division  of  lots.  One  William  Adams  was  a  party  to  this  par- 
tition deed,  but  it  is  very  clear  that  this  deed  is  not  the  one  re- 
ferred to  by  Samuel  Owen  and  William  Love,  in  their  testimony. 

The  partition  deed  is  dated  October  4,  1804.  The  deed  of 
William  Adams  to  John  Love  for  200  acres,  being  at  the  mouth 
of  the  Genesee  river,  being  for  the  same  premises  conveyed 
by  Love  and  vdfe  to  Owen,  must  have  been  given  at  least  four 
years  before  the  partition  deed  was  made  and  executed. 

William  Love  testifies  that  William  Adams  was  the  father  of 
his  mother ;  that  his  grandfather  resided  with  his  father  and  mo- 
ther at  Salina,  Onondaga  county.    That  he  recollected  when  his 
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grandfather  made  out  the  deed ;  he  went  to  Onondaga  Hollow  to 
get  it  drawn  and  acknowledged,  and  when  he  came  home  his 
grandfather  showed  it  to  him. 

This  waa  in  1800.  That  his  grandfather  read  part  of  it  to  him, 
and  said  to  him  that  when  he  became  a  man  the  property 
would  come  to  him ;  it  was  to  belong  to  his  father  and  mother 
during  their  natural  lives,  then  it  was  to  fall  to  him,  he  paying 
the  other  children  a  certain  sum. 

That  it  was  for  a  part  of  an  undivided  tract  of  land  conveyed 
to  his  grandfather  by  Oliver  Phelps. 

Owen  testified  that  after  he  made  the  bargain  for  the  land,  and 
they  were  going  off  to  get  it  executed  by  a  deed  from  John  Love, 
William  Love  showed  him  a  deed  his  father  had  from  Dr.  William 
Adams  to  John  Love ;  it  was  a  deed  that  they  talked  of  in  the 
neighborhood.  "  They  took  the  deed  that  day  or  the  next,  and 
went  to  Onondaga  Hollow,  and  had  a  deed  executed  to  me  fix)m 
John  Love  and  his  wife  from  that  deed.^^ 

We  therefore  can  trace  back  the  precise  premises  from  the 
deed  of  Love  to  Owen,  conveyed  by  Adams  to  Love,  and  by 
Phelps  to  Adams.  These  were  a  piece  or  parcel  of  land  situate, 
lying,  and  being  at  the  mouth  of  the  Genesee  river.  Now,  by 
one  inspection  of  the  map  annexed  to  the  partition  deed,  is  seen 
that  lot  No.  34  (the  locus  in  quo)  is  three  or  four  miles  fix)m  the 
mouth  of  the  river,  and  nearly  in  the  centre  of  the  township. 

The  vagueness  and  uncertainty  in  the  description  of  the  pre- 
mises intended  to  be  conveyed  by  Love  to  Owen,  are  not  helped 
by  the  partition  deed. 

As  was  well  remarked  by  Judge  Johnson  in  the  opinion  of  the 
Supreme  Court,  "  There  is  nothing  to  show  certainty  that  the 
lands  set  off  and  allotted  to  Tx)ve  in  severalty  in  that  partition, 
were  the  lands  conveyed  to  Love  and  wife  by  Dr.  William 
Adams. 

"  A  mere  probability  is  not  enough  to  enable  the  Plaintiff  to  take 
the  premises  in  question  from  the  Defendant,  who  holds  them  by  a 
conveyance  from  the  same  grantees,  which  unquestionably  em- 
braces them. 
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"It  was  for  the  Plaintiff  to  establish  this  fact  affirmatively." 
This  clearly  he  failed  to  do,  and  in  the  view  we  take  of  the  tes- 
timony adduced  on  the  trial,  the  Supreme  Court  put  the  case  more 
favorably  for  the  Plaintiff  than  the  evidence  waiTants. 

It  seems  to  us  that  this  view  of  the  facts  demonstrates  that  the 
deed  from  Adams  to  Love,  and  the  deed  from  Love  to  Owen,  did 
not  convey  the  same  premises  as  those  partitioned  and  set  off  by 
the  partition  deed  to  Love,  and  by  him  conveyed  to  Peter  and 
John  P.  Bush,  jun.,  and  from  whom  the  Defendant  derives  his 
title : 

1.  It  is  undeniable  that  the  description  and  location  of  the 
premises  are  essentially  different. 

2.  Adams'  deed  to  Love  of  the  200  acres  at  the  mouth  of  the 
Genesee  river,  was  made  and  executed  four  years  before  the  200 
acres  on  the  west  end  of  lot  No.  34  were  partitioned  and  conveyed 
by  the  partition  deed  to  John  Love. 

3.  It  appeared  that  the  land  conveyed  by  Adams  to  Love  had 
been  conveyed  by  Oliver  Phelps  to  Adams. 

Now  there  is  not  a  scintilla  of  evidence  in  the  case  that  the 
200  acres  conveyed  by  the  partition  deed  to  Love  had  ever  been 
owned  by  Phelps,  or  that  he  had  ever  conveyed  or  assumed  to 
convey  the  same  to  Adams. 

There  is  a  total  failure  to  identify  the  premises  conveyed  by 
Phelps  to  Adams,  and  by  Adams  to  Love,  and  by  Love  to  Owen, 
as  the  same  premises  set  off,  partitioned,  and  conveyed  by  the  par- 
tition deed  to  Love,  and  by  the  latter  to  the  Bushes,  and  from 
them  by  sundry  conveyances  to  the  Defendant,  as  one  and  the 
same  parcel  of  land. 

On  the  contrary,  the  inference  is  strong  that  they  were  dif- 
ferent. 

It  was  fundamental  to  the  Plaintiff,  to  establish  his  right  to  re- 
cover, to  show  their  identity.  Not  having  done  so,  it  could  not 
be  said  that  he  had  shown  title  to  the  premises  conveyed  to  and 
occupied  by  the  Defendant. 

Upon  this  testimony  the  Court  properly  instructed  the  jury  to 
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find  a  verdict  for  the  Defendant,  and  the  judgment  upon  that  ver- 
dict should  be  aflSrmed,  with  costs. 
All  concur. 
Aflirmed. 

JOEL  TIFFANT, 

State  Reporter. 
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ROBERT   HOGAN   v.   AZOR  HOYT  and  Others,  on  the 
Appeal  of  HORACE  DRESSER  against  FAUSTO  MORA, 

THE   PuRCHASEE,   RESPONDENT. 

Foreclosure — Practice — Judgment  and  Report  of  Sale — Amendment  nunc  pro 

tunc. 

The  judgment  of  foreclosure  and  the  report  of  sale  are  proceedings  in  the 
same  Court,  which  has  authority  to  amend  its  proceedings,  including  its  order 
of  sale  at  any  time,  nunc  pro  tunc.  * 

A  motion  to  amend  the  order  of  sale  after  the  premises  had  been  sold  by  the 
Sheriff  of  the  county,  so  that  it  should  read,  "  that  the  premises  to  be  sold  by 
the  Sheriff,  &c.,"  instead  of,  "  by  A.  B.,  referee,"  &c.,  is  in  the  discretion  of  the 
Ck)urt. 

Appeal  from  an  order  of  the  Supreme  Court,  directing  the 
amendment  of  the  judgment  of  foreclosure  under  which  the  Re- 
spondent purchased,  by  substituting  the  name  of  the  Sheriff  of 
the  city  and  county  of  New  York,  who  made  the  sale,  in  place 
of  that  of  Livingston  K.  Miller,  the  referee,  who  was  designated 
for  that  purpose  in  the  original  decree. 

The  material  facts  were  as  follows,  as  disclosed  by  the  papers 
in  the  Court  below : 

In  Dec,  1850,  the  Detendant,  Azor  Hoyt,  executed  a  mortgage 
to  the  Plaintiff  for  $4,600,  covering  the  premises  known  as  No. 
239  "West  Twenty-third  street,  in  the  city  of  New  York.  In 
August,  1861,  the  mortgagor  conveyed  the  premises  to  the  Appel- 
lant Dresser.  In  1854  a  foreclosure  suit  was  commenced  against 
Hoyt  and  Dresser,  which  resulted  in  a  judgment  of  foreclosure, 
in  Jan.  7,  1855,  authorizing  a  sale  of  the  premises  by  L.  K.  Mil- 
ler, as  referee. 

In  March,  1855,  at  the  request  of  the  Appellant  Dresser,  An- 
tonio M.  Mora  and  Jose  A.  Mora  purchased  the  judgment  iu  this 
action,  and  another  foreclosure  judgment  in  favor  of  Charles  A. 
Davison ;  and  in  August,  1856,  they  caused  the  premises  to  be  ad- 
vertised for  sale  by  James  C.  Willett,  who  was  then  Sheriff  of 
New  York.    He  sold  them,  pursuant  to  this  advertisement,  iu 
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Sept.,  1856,  and  they  were  purchased  by  the  Moras,  to  whom,  in 
October  following,  he  delivered  the  usual  Sheriff's  deed. 

In  February,  1859,  the  Moras  moved  for  the  correction  of  cer- 
tain mistakes  connected  with  the  Sheriff's  sale,  and  the  Appellant 
Dresser  moved  to  vacate  the  proceedings,  on  various  grounds,  one 
of  which  was  the  inadequacy  of  price  at  the  sale.  The  report  of 
the  Sheriff  was  amended  and  confirmed,  and  the  motion  of  Dres- 
ser was  denied.  Both  orders  were  affirmed  on  appeal  to  the 
General  Term.  The  Moras  entered  into  possession  of  the  prem- 
ises, which  they  afterward  sold  to  other  parties,  and,  through 
divers  mesne  conveyances,  the  title  was  acquired  by  Faosto 
Mora,  the  present  Respondent. 

In  1864  he  contracted  to  sell  the  property  to  another  party, 
who  objected  to  receiving  a  conveyance  on  discovery  of  the  fact 
that  the  sale  made  by  the  Sheriff  was  directed  in  the  decree  to  be 
made  by  a  referee. 

To  obviate  this  objection,  the  Respondent  moved  for  an  amend- 
ment of  the  judgment  of  foreclosure,  by  substituting  for  the  name 
of  Livingston  K.  Miller,  referee,  that  of  the  Sheriff  of  the  city  and 
county  of  New  York,  by  whom  the  sale  was  actually  made.  The 
Appellant  opposed  the  motion,  mainly  on  the  same  grounds  on 
which  his  previous  motion  had  been  denied.  The  application 
was  heard  and  granted  at  Special  Term  by  Mr.  Justice  Foster, 
and  his  decision  was  unanimously  affirmed  at  the  General  Term. 

John  H.  Reynolds  for  Appellant. 
William  F,  AUen  and  C.  H.  Van  Bmnt  for  Respondent. 

Porter,  J. — The  Appellant  is  mistaken  in  supposing  that  the 
judgment  of  foreclosure  and  the  report  of  sale  are  not  "  proceed- 
ings" in  the  Court  below.  The  authority  of  that  Court  to 
amend  them,  nunc  pro  tunc,  is  too  clear  to  be  open  to  discussion, 
either  here  or  elsewhere  (Code,  §  173). 

The  question  was  one  addressed  to  the  discretion  of  the  Su- 
preme Court ;  and  no  facts  appear  in  the  papers  to  invest  an  ap- 
pellate tribunal  with  authority  to  reverse  its  decision.  We  are 
bound  to  assume  that  the  sale  was  faii'ly  made,  for  that  was  settled 
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in  the  Court  below,  by  an  adjudication  at  the  General  Term,  in 
which  the  Appellant  acquiesced.  The  question,  whether  the  sale 
should  be  made  by  the  Sheriff  or  a  referee,  was  one  which  rested 
in  judicial  discretion.  The  legal  presumption  is  that  it  was 
honest  and  fair.  In  either  case  it  was  made  by  a  responsible 
officer,  under  the  immediate  supervision  of  the  Court,  by  which  it 
was  approved  on  a  hearing  of  all  the  parties. 

There  is  no  force  in  the  objections  that  the  Complainant, 
Hogan,  is  dead  ;  that  the  action  has  not  been  revived ;  and  that 
Fausto  Mora,  the  purchaser,  was  not  a  party  to  the  suit  in  which 
the  motion  was  made.  We  had  occasion  to  consider  these  ques- 
tions in  the  case  of  Sawyer  v.  Hubbell,  decided  at  the  last  term, 
and  our  conclusions  were  in  accordance  with  the  views  now  main- 
tained by  the  Respondent. 

The  Appellant,  who  acquiesced  in  a  sale  by  the  Sheriff,  could 
take  no  more  effectual  means  to  quiet  the  fears  of  a  purchaser ; 
and  he  is  not  in  a  position  now  to  avail  himself  of  an  after- 
thought, by  opposing  technical  cavils  to  the  rights  of  a  vendee 
who  bought  in  perfect  good  faith.  The  Court  below  was  clearly 
right  in  its  decision,  and  its  order  should  be  affirmed,  with  costs, 
as  upon  a  special  motion. 

All  the  Judges  concurring, 

Judgment  accordingly. 

JOEL  TIFFANY, 
State  Reporter. 
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HEKRY  MACKANESS  PEOWITT  and  Others,  Kk8poni>- 
ENTS,  V.  WASHINGTON  RODMAN  and  Othees,  Appel- 
lants. 

Wtll — Devise — Remainder — Issue — Children  and  Chandchildren, 

The  testator  gave  certain  property  to  his  daughter,  Mrs.  Prowitt,  during 
her  life,  and,  after  her  death,  "  to  such  children  as  should  be  living  at  the  time 
of  her  death."  Held,  under  the  circumstances  of  the  case,  that  this  expression 
was  not  limited  in  its  effect  to  the  immediate  offspring  of  Mrs.  Prowitt,  but 
included  remoter  descendants  or  grandchildren. 

The  expression  "  children  then  Hving  "  may  mean  ^'lavrful  issue,"  or  remoter 
descendants,  if  such  was  the  intention  of  the  testator,  to  be  gathered  from 
other  parts  of  his  will.  In  the  case  of  a  contingent  future  gift  to  the  children 
of  a  first  taker,  followed  by  a  limitation  over  for  want  of  such,  the  presump- 
tion is  in  favor  of  the  first  taker's  posterity,  to  his  remoter  descendants,  in 
preference  to  the  donee  over. 

This  action  was  commenced  to  obtain  a  judicial  construction  of 
the  will  of  Thomas  Mackaness,  which  bore  date  of  February  15, 
1806.  The  testator  died  prior  to  March  19, 1807,  the  will  having 
been  proved  on  that  day,  in  the  county  of  Orange.  His  wife  died 
before  him. 

He  left  three  daughters :  Elizabeth,  then  the  wife  of  Thomas 
Harvey ;  Mary,  then  the  wife  of  Mr.  Prowitt ;  Margaret,  then 
unmarried,  afterward  the  wife  of  Charles  Ludlow. 

At  the  death  of  the  testator  Mrs.  Harvey  had  two  children 
living,  and  Mrs.  Prowitt  had  three. 

Mrs.  Mary  Prowitt  outlived  both  of  her  sisters.  She  also  out- 
lived all  her  children,  but  left  grandchildren  and  great-grand- 
children.    She  died  in  1857. 

One  daughter  of  each  sister  survived  Mrs.  Prowitt.  Tlie 
questions  arise  upon  the  claims  of  the  descendants  of  these  chil- 
dren, as  against  the  descendants  of  Mrs.  Prowitt.  ' 

The  case  was  tried  at  the  Special  Term,  where  judgment  was 
rendered  in  favor  of  Mrs.  Prowitt's  descendants,  and  adversely 
to  the  Defendants,  Mary  Rodman  and  others,  and  adjudging  costs 
to  all  parties  out  of  the  fund. 
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The  General  Term  of  the  First  District  affirmed  the  judgment, 
and  the  representatives  of  Mary  Kodman  now  appeal  to  this 
Court. 

In  the  introduction  to  his  will,  the  testator  gives  his  soul  to 
God  in  Clirist,  and  adds :  "  And,  as  to  such  worldly  estate  and 
effectB  wherewith  it  has  pleased  God  to  bless  me,  I  give,  devise, 
and  bequeatli  the  same  in  manner  following :  " 

In  the  first  clause  he  gives  to  his  daughter,  Elizabeth  Harvey, 
during  her  life,  certain  premises,  situate  on  Front  and  Depeyster 
streets  in  the  city  of  New  York,  and  after  her  decease,  to  such 
child  or  children  as  she  may  then  liave  living ;  if  none,  or  after 
their  death,  to  her  husband  for  life,  with  remainder  over  to  his 
daughter  Mary  and  his  daughter  Margaret,  in  equal  parts. 

He  then  proceeds  (omitting  superfluities)  as  follows : 

"  Secondly : — I  give  unto  Thomas  Ilarvey,  Divie  Bethune,  and 
John  Huyler,  and  their  heirs,  my  lot  of  ground,  with  a  brew- 
house  and  maJt-house  thereon,  and  all  the  fixtures  and  utensils 
belonging  to  the  said  brew-house  and  malt-house^  to  the  use  of 
said  Harvey,  Bethune,  and  Huyler  during  the  life  of  my  daugh- 
ter Mary  Prowitt,  and  upon  the  trusts  that  they,  during  the  life 
of  my  said  daughter  Mary  Prowitt,  apply  the  rents  and  profits 
for  her  sole  and  separate  use ;  and  after  the  decease  of  my  said 
daughter  Mary  Prowitt,  to  the  use  of  all  and  every  the  child  and 
children  of  my  said  daughter  Mary  Prowitt,  lawfully  to  be  be- 
gotten, then  living ;  if  one  child  only,  to  him  or  her  thq  whole, 
and  to  his  or  her  heirs  and  assigns  forever ;  and  if  more  than  one 
child,  then  to  them,  their  heirs  and  assigns  forever,  in  equal  parts 
to  be  divided ;  and  to  the  several  and  respective  heirs  of  the  body 
and  bodies  of  all  and  every  such  child  or  children  lawfully  issu- 
ing, and  to,  for,  or  upon  no  other  use,  trust,  intent,  or  purpose 
whatsoever ;  and  I  do  accordingly,  from  and  immediately  after 
the  decease  of  my  said  daughter  Mary  Prowitt,  give  and  devise, 
all  and  singular  the  lots  of  ground,  houses,  with  all  the  fixtures, 
utensils,  &c.,  so  as  aforesadd  given  and  devised  in  trust  for  her 
sole  use  and  benefit,  during  the  term  of  her  life,  unto  such  child 
or  children  as  my  said  daughter  Mary  Prowitt  shall  then  have 
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living ;  if  one  child  only,  to  him  or  her  the  whole,  and  to  his  or 
her  heirs  or  assigns  forever ;  and  if  more  than  one  child,  then 
to  them,  their  heirs  and  assigns  forever,  in  equal  parts  to  be  di- 
vided ;  and  in  case  any  such  child  or  children  should  happen  to 
die  before  the  decease  of  their  said  mother,  leaving  lawful  issue, 
then  I  do  give  and  devise  the  part  or  parts  of  such  child  or 
children  so  dying  unto  the  several  and  respective  heirs  of  the 
body  and  bodies  of  all  and  every  such  child  and  children  law- 
fully issuing,  and  to  their  several  and  respective  heirs  and  assigns 
forever,  in  equal  parts  to  be  divided ;  provided,  that  it  shall  be 
lawful  for  said  Harvey,  Bethune,  and  Huyler,  from  time  to  time 
during  the  life  of  my  daughter  Mary  Prowitt,  and  after  her 
decease,  during  the  minority  of  the  child  or  children  of  my  said 
daughter  Mary  Prowitt,  or  who,  for  the  time  being,  shall  by  virtue 
of  this  my  will  be  entitled  in  possession  to  the  said  lots  of  ground, 
or  to  receive  and  take  the  rents,  issues,  and  profits  thereof,  or  of 
any  part  thereof,  by  indenture,  under  hand  and  seal,  to  demise 
the  said  lot  of  ground,  &c.,  for  any  term  during  the  life  of  my 
said  daughter ;  and  in  case  my  said  daughter  should  die  during 
the  minority  of  her  children  or  child,  then  for  any  term  during 
such  minority ;  and  in  case  my  said  daughter  Mary  Provritt  shall 
not  leave  a  child  living  at  the  time  of  her  death,  then  I  give  and 
devise  all  the  said  real  estate  or  property  so  given  and  devised  in 
trust  for  her  use  and  benefit  during  her  natural  life,  and  to  her 
children  or  child  after  her  decease,  to  my  daughter  Elizabeth 
Harvey,  and  my  daughter  Margaret  Thornton  Mackaness,  their 
heirs  and  assigns  forever,  in  equal  parts  to  be  divided ;  but  if 
either  of  my  said  two  last-named  children  shall  then  be  dead,  and 
shall  have  a  child  or  children  then  living,  the  part  of  her  so  being 
dead  I  give  and  devise  to  such  child  or  children;  if  one  only,  to 
him  or  her,  and  to  his  or  her  heirs  or  assigns  forever ;  and  if 
more  than  one,  then  to  them,  their  heirs  and  assigns  forever,  in 
equal  parts  to  be  divided." 

In  the  third  section  of  his  will,  the  testator  gives  to  his  wife 
and  his  daughter  Margaret,  for  life,  his  farm,  with  all  the  stock 
and  utensils  thereon. 
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He  then  makes  the  following  bequest  to  his  daughter  Margaret : 
"  Fourth  : — ^I  give  unto  my  said  daughter  Margaret  Thornton 
Mackaness,  her  heirs  and  assigns  forever,  my  house  and  lot,  No. 
32  Partition  street,  in  the  city  of  New  York ;  but  if  my  said 
daughter  Margaret  shall  die  unmarried,  and  without  leaving  a  child 
her  surviving,  then  I  give  the  same  and  also  all  such  other  parts 
of  my  real  and  personal  estate  as  by  this  my  will  are  given  to  her, 
to  my  daughters  Elizabeth  Harvey  and  Mary  Prowitt,  their  heirs 
and  assigns  forever,  in  equal  parts  to  be  divided ;  but  if  my  said 
daughter  Margaret  shall  die  either  before  or  after  my  decease, 
leaving  lawful  issue,  then  I  do  give,  devise,  and  bequeath  the 
part  and  parts,  share  and  shares  of  my  real  and  personal  estate 
by  this  my  will  given,  devised,  and  bequeathed  to  her,  unto  such 
child  or  children ;  if  one  only,  to  him  or  her  solely,  and  his  or 
her  heirs  and  assigns  forever ;  if  more  than  one,  to  them,  their 
heirs  and  assigns  forever,  equally  to  be  divided  between  them, 
share  and  share  alike ;  and  in  case  my  said  daughter  Margaret 
Thornton  Mackaness  shall  die  without  lawful  issue,  and  if,  at  her 
death,  either  of  my  said  daughters,  Elizabeth  Harvey  and  Mary 
Prowitt,  shall  then  be  dead,  and  shall  have  a  child  or  children 
then  living,  I  give,  devise,  and  bequeath  the  part  or  parts,  share 
or  shares  of  my  real  and  personal  estate,  by  this  my  will  devised 
and  bequeathed  to  tfleir  respective  mothers  so  being  dead,  to  such 
child  or  children ;  if  only  one,  to  him  or  her  the  whole,  and  to 
his  or  her  heirs  and  assigns  forever ;  and  if  more  than  one,  to 
them,  their  heirs  and  assigns  forever,  in  equal  parts  to  be  divided." 
In  the  eighth  section  he  gives  to  his  daughter  Elizabeth  Harvey 
five  thousand  dollars ;  to  his  grandson,  Thomas  M.  Harvey,  two 
thousand  five  hundred  dollars,  and  twelve  hundred  and  fifty  dol- 
lars to  the  same  trustees  before-named,  to  invest,  receive  the  interest, 
and  pay  the  same  to  Mrs.  Prowitt,  towards  the  better  education 
and  maintenance  of  her  children  until  they  became  of  the  age  of 
twenty-one  years  or  married,  whichever  should  first  happen; 
and  as  the  children  severally  "shall  become  of  age  or  marry, 
as  aforesaid,  pay  to  such  children,  if  more  than  one  shall  arrive 
at  such  ago  or  marry,  their  several  and  respective  equal  proportions 
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of  the  said  principal  sum  of  twelve  hundred  and  fifty  dollars,  and 
all  the  interest  that  may  then  be  due  thereon ;  but  if  one  only, 
then  the  whole  of  said  sum  to  him  or  her." 

In  the  same  article  the  testator  gives  his  wife  the  use  of  fifteen 
thousand  dollars  during  her  life,  and  aft;er  her  death  gives  five 
thousand  dollars  thereof  imto  each  of  his  daughters  Elizabeth 
and  Margaret. 

The  remaining  five  thousand  dollars  is  placed  in  the  hands  of 
the  same  trustees,  to  invest  and  pay  the  interest  to  Mrs.  Prowitt 
during  her  life,  "  and  after  her  decease  then  to  pay  the  said  sum 
of  five  thousand  dollars,  and  all  the  interest  that  may  at  her  de- 
cease be  due  thereon,  unto  and  amongst  such  children  or  child 
as  my  said  daughter  [Mrs.  Prowitt]  may  have  living  at  the  time 
of  her  death,  in  equal  parts  to  be  divided,  as  they  shall  severally 
arrive  at  the  age  of  twenty-one  years  or  marry,  whichever  shall 
first  happen ;  and  in  case  my  said  daughter  Mary  Prowitt  shall 
die  during  the  minority  of  her  children  or  child,  then  I  direct 
that  the  said  sum  shall  by  my  said  trustees  be  kept  at  interest, 
and  such  interest  applied  towards  their  maintenance  and  educar 
tion  until  they  severally  arrive  at  the  age  of  twenty-one  years  or 
marry ;  and  that  the  said  principal  sum  of  five  thousand  dollars, 
and  the  interest  due  thereon,  be  equally  divided  between  and 
paid  to  the  said  children  or  child  of  my  Haid  daughter  Mary 
Prowitt,  as  they  shall  severally  attain  the  age  of  twenty-one  years 
or  marry  ;  and  if  one  only  of  such  children  arrive  at  the  age  of 
twenty-one  years  or  marry,  then  to  him  or  her  solely,  his,  her,  or 
their  executors,  administrators,  and  assigns  forever  ;  but  if  either 
of  my  said  children  shall,  at  the  time  of  the  death  of  my  said 
wife,  be  dead,  and  shall  have  a  child  or  children  then  living,  the 
part  or  share  of  the  said  fifteen  thousand  dollars  so  bequeathed 
for  the  use  and  benefit  of  her  so  being  dead,  I  give  unto  such 
child  or  children ;  if  only  one,  to  him  or  her  the  whole ;  and  if 
more  than  one,  to  and  among  them  in  equal  parts  to  be  divided, 
and  to  his,  her,  and  their  executors,  administrators,  and  assigns 
forever ;  and  my  said  executors  shall  place  out  at  interest  or  in- 
vest three  thousand  seven  hundred  and  fifty  dollars,  and  receive 
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the  interest,  and  pay  the  same  into  the  hands  of  my  said  daughter 
Mary  Prowitt,  during  her  life,  for  her  own  use.  And  after 
the  decease  of  my  said  dangliter  Mary  Prowitt,  1  give  the 
said  principal  sum  of  three  thousand  seven  hundred  and  fifty 
dollars  to  such  child  or  children  as  the  said  Mary  Prowitt 
may  then  have  living ;  if  one  only,  to  him  or  her  the  whole ;  and 
if  more  than  one,  to  and  among  them,  in  equal  parts  to  be 
divided,  and  to  his  or  her,  and  their  executors,  administrators, 
and  assigns  forever;  but  if  my  said  daughter  Mary  Prowitt 
shall  not  have  any  child  living  at  the  time  of  her  decease,  tlien  I 
give  and  bequeath  the  said  principal  sum  of  $3,750  to  and  among 
my  other  two  children,  Elizabeth  and  Margaret,  in  equal  parts  to 
be  divided,  their  executors,  administrators,  and  assigns  forever ; 
but  if  either  of  my  said  two  last-named  children  shall  then  be 
dead,  and  shall  have  a  child  or  children  then  living,  the  part  or 
share  of  the  one  so  being  dead,  I  give  and  bequeath  to  her  child 
or  children ;  if  one  only,  to  him  or  her  the  whole ;  and  if  more 
than  one,  to  and  among  them,  in  equal  parts  to  be  divided,  and 
to  his,  her,  and  their  executors,  administrators,  and  assigns  forever. 
And  all  the  rest,  residue,  and  remainder  of  my  estate,  real  and 
personal,  whatsoever  and  wheresoever,  which  I  may  die  seized 
or  possessed  of,  or  entitled  to,  I  give,  devise,  and  bequeath,  in 
manner  following — ^that  is  to  say :  one  equal  fourth  part  to  my 
said  wife,  her  heirs,  executors,  administrators,  and  assigns  forever ; 
and  one  other  equal  fourth  part  I  give  unto  my  said  daughter 
Elizabeth,  her  heirs,  executors,  administrators,  and  assigns  for- 
ever; and  one  other  equal  fourth  of  the  said  residue  I  give  unto 
my  said  daughter  Margaret,  her  heirs,  executors,  administrators,  and 
assigns  forever.  And  the  remaining  one  equal  undivided  fourth 
part  I  give  unto  said  Harvey,  Bethune,  and  Huyler,  upon  the 
trusts  that  they  shall  place  the  said  fourth  part  out  at  interest,  or 
invest  the  same  and  receive  the  interest  thereof,  and  to  pay  the 
same  into  the  hands  of  my  said  daughter  Mary  Prowitt,  during 
the  term  of  her  life,  and,  after  her  decease,  then  to  pay  the  whole 
of  said  fourth  part,  and  all  the  interest  that  may  at  her  decease 
be  due  thereon,  unto  and  amongst  such  child  or  children  as  my 
27 
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said  daughter  Mary  Prowitt  may  have  living  at  the  time  of  her 
death,  their  executors,  administrators,  and  assigns  forever,  in 
equal  parts  to  be  divided,  as  they  shall  severally  arrive  at  the  age 
of  twenty-one  years  or  marry,  whichever  shall  first  happen ;  and 
in  case  my  said  daughter  Mary  Prowitt  shall  die  during  the  mi- 
nority of  her  children  or  child,  then  I  direct  that  the  said  sum  or 
sums  shall  by  my  said  trustees  be  kept  at  interest,  and  such  in- 
terest applied  towards  their,  his  or  her  maintenance  and  educa- 
tion, imtil  they  severally  arrive  at  the  age  of  twenty-one  years  or 
marry ;  and  that  the  said  principal  sum,  and  the  interest  due 
thereon,  be  equally  divided  between  and  paid  to  the  said  children 
or  child  of  my  said  daughter  Mary  Prowitt,  as  they  shall  severally 
attain  the  age  of  twenty-one  years  or  marry ;  and  if  one  only  of 
such  children  arrive  at  the  age  of  twenty-one  yew«  or  marry, 
then  to  him  or  her  solely,  his  or  h^  or  their  executors,  adminis- 
trators, and  assigns  forever. 

And  I  do  hereby  nominate,  constitute,  and  appoint  my  said 
wife,  Jane  Mackaness,  my  said  son-in-law,  Thomas  Harvey,  and 
my  friends,  George  Warner,  sail-maker,  and  Robert  Gosman, 
house-carpenter,  executrix  and  executors  of  this  my  will." 

Thomas  H.  Rodmcm  for  Appellants. 
Chrnlea  G^  Conor  for  Respondents. 

Hunt,  J. — The  first  question  before  us  arises  upon  the  provisions 
of  the  second  section  of  the  will.  The  original  Defendant,  Mary 
Rodman,  claimed  one-half  of  the  real  estate  here  described,  as 
the  sole  surviving  child  of  Elizabeth  Harvey  (one  of  the  testa- 
tor's daughters)  living  at  the  death  of  Mrs.  Prowitt.  The  same 
claim  is  continued  by  her  descendants,  who  have  now  become  the 
Defendants  in  this  action. 

The  Plaintiff,  on  the  other  hand,  contends  that  Mrs.  Prowitt, 
having  survived  her  immediate  offspring,  her  grandchildren  took 
the  remainder  in  fee  simple,  in  the  real  estate  described  in  the 
second  section  of  the  will.  This  is  the  precise  proposition  pre- 
sented upon  this  branch  of  the  case.  The  claim  of  the  Appel- 
lants to  the  $5,000  bequeathed  in  the  eighth  section  for  the  use  (rf 


Digitized  by  VjOOQ IC 


1867.]  PROWITT  v.  RODMAN.  419 

Opinion  by  Hunt,  J. 

Mi-s.  Prpwitt  during  lier  life,  and  after  her  death  "  to  such  chil* 
dren  as  should  be  living  at  the  time  of  her  death,"  is  based  upon 
the  same  idea  as  is  the  claim  to  the  $3,750  described  in  the  same 
section,  and  in  nearly  the  same  language. 

The  three  propositions  present  the  same  general  question  of  the 
right  of  grandchildren  to  take  and  hold  an  estate  limited  by  the 
expression,  "children  living  at  the  time  of  her  death." 

In  the  consideration  of  this  question,  as  it  arises  under  the 
second  section  of  the  will,  certain  qualifying  expressions  hereafter 
to  be  mentioned,  it  is  supposed,  may  influence  its  decision.  Upon 
the  eighth  section  the  question  is  more  sharply  presented,  although 
I  consider  these  expressions  as  aflecting  the  construction  of  tlie 
entire  will,  wherever  they  may  be  found. 

The  first  suggestion  that  arises  upon  the  examination  of  this 
will,  is  the  idea  that  the  testator  intended  to  make  a  disposition 
of  all  of  his  property. 

After  a  pious  ejaculation  in  behalf  of  his  soul,  he  announces 
his  intention  to  make  a  disposition  of  his  "  worldly  estate  and 
effects."  After  numerous  specific  dispositions,  he  closes  his  will 
by  giving  directions  as  to  "all  the  rest  and  residue"  of  his 
property.  The  language  includes  all  his  estate,  and  all  his 
effects.  Hq  did  not  intend  to  die  intestate  as  to  any  part  of  it 
(Jackson  v.  Merrill,  6  John.  R.  191 ;  Finlay  v.  King's  Lessee,  3 
Peters,  379 ;  Hogan  v.  Jackson,  1  Cowper,  306). 

The  next  observation  is,  that  the  testator  intended  to  make  a 
reasonably  equal  disposition  of  his  property  between  his  three 
children. 

As  the  value  of  the  real  estate  given  for  the  benefit  of  each 
daughter  is  not  stated  in  the  will,  this  theory  is  to  some  extent 
conjectural.  So  far  as  sums  are  named,  they  are  equal,  and  there 
is  nothing  to  indicate  a  preference  for  one  daughter  over  her 
sisters,  or  an  intention  to  give  to  one  family  a  greater  inheritance 
than  to  another.  Mr.  Harvey,  the  husband  of  one  of  his 
daughters,  was  appointed  a  trustee  and  named  as  one  of  his  exe- 
cutors, while  Mr.  Prowitt,  the  husband  of  his  daughter  Mary,  was 
evidently  in  low  esteem  with  the  testator,  either  from  a  want  of 
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affection  for  liim,  or  from  a  distrust  of  his  financial  capacity.  So 
far  as  can  be  ascertained,  however,  from  the  terms  of  the  will, 
this  feeling  extended  only  to  exclude  Mr.  Prowitt  from  all  man- 
agement of  or  interference  with  the  portion  of  the  estate  destined 
for  his  wife ;  but  not  to  the  diminution  of  her  portion  to  the 
slightest  extent. 

As  to  each  daughter,  he  seems  to  have  intended  that  she  should 
have  the  benefit  of  one-third  of  his  estate  during  her  life,  and  that, 
after  her  death,  the  same  share  should  go  to  the  benefit  of  her  family. 

It  may  be  observed,  also,  that  the  will  was  evidently  drawn  by 
a  lawyer,  but  by  one  who  did  not  apprehend  the  precise  effect  of 
the  language  he  made  use  of,  and  who  seems  himself  to  have  had 
a  suspicion  of  the  truth.  In  the  absence  of  precise  ideas,  or  of  ac- 
curate language,  he  takes  refage  in  technicality  and  redundancy. 
Commonplace  and  technicality  are  curiously  intermingled. 

In  illustration  of  this  want  of  accuracy,  as  well  as  to  show  that 
the  testator  did  not,  in  fact,  intend  to  limit  the  property  de- 
scribed in  the  second  section  to  the  immediate  offspring  of  Mrs. 
Prowitt,  but  that  the  expression  "  children  then  living,"  meant 
her  "lawful  issue,"  I  will  here  refer  to  some  other  expressions 
of  the  testator  in  the  same  section.  After  disposing  of  the  pro- 
perty during  the  lifetime  of  his  daughter  Mary  Prowitt,  the  tes- 
tator gives  it  "  to  the  use  of  all  and  every  the  child  or  children  of 
my  said  daughter  Mary  Prowitt,  lawfiiUy  to  be  begotten,  then 
living."  It  is  conceded  in  the  case  that  Mary  Prowitt  had  three 
children,  all  of  whom  had  been  begotten  and  born  before  this  will 
took  effect.  It  is  conceded,  also,  that  the  expression,  "  to  be  be- 
gotten," does  not,  in  law,  cut  off  children  theretofore  begotten  or 
born.  Nevertheless,  the  expression  is  inaccurate,  as  the  testator 
wished  his  property  to  be  for  the  benefit  of  the  offspring  of  his 
daughter,  already  begotten  and  bom,  as  well  as  those  thereafter 
to  be  begotten.  The  claim  has  been  made  in  a  case  hereafter  to 
be  cited,  that  under  such  a  clause,  the  trust  would  pass  only  to 
those  begotten  previously  to  the  taking  effect  of  the  will,  and 
was  overruled  in  connection  with  the  main  question  raised  by  the 
Appellants,  both  objections  being  held  to  be  unavailing. 
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A  few  lines  further  on  the  testator  provides,  that  if  more  than 
one  child  remains  to  Mrs.  Prowitt,  "  then  to  them,  their  heirs  and 
assigns  forever,  in  equal  parts  to  be  divided,  and  to  the  several 
and  respective  heirs  of  the  body  and  bodies,  of  all  and  every  such 
child  lawfully  issuing."  A  devise  to  the  heirs  and  assigns  as 
here  first  limited  carries  a  fee-simple  absolute,  while  a  limitation 
to  them  and  the  heirs  of  their  bodies,  as  secondly  described, 
creates  an  estate  tail.  The  two  descriptions  are  used  convertibly 
in  the  same  sentence,  and  apparently  with  no  idea  of  a  difference 
in  their  meaning.  This  language  here,  as  well  as  in  the  sentence 
commencing  "  and  in  case,"  which  I  will  presently  quote,  was 
probably  intended  to  express  the  idea,  that  the  children  not  only 
— i.  e.,  the  immediate  offspring  of  Mrs.  Prowitt — but  the  several 
and  respective  heirs  of  the  bodies  of  all  and  eveiy  such  child  or 
children,  being  the  lawful  issue  of  Mary  Prowitt,  should  be  takers. 

The  testator  then  adds,  "  and  I  do  accordingly  ;"  that  is,  as  he 
had  just  recited,  to  the  heirs  of  the  bodies  of  Mrs.  Prowitt's  chil- 
dren, give,  devise,  &c.,  to  such  children  as  she  shall  then  have 
living.  Again,  after  reiterating  that,  upon  the  death  of  Mary 
Prowitt,  the  estate  in  trust  is  for  such  children  as  she  shall  then 
have  living,  the  testator  adds  these  words  :  "  And  in  case  any  such 
child  or  children  should  happen  to  die  before  the  decease  of  their 
said  mother,  leaving  lawful  issue,  then  I  do  give  and  devise  the  part 
or  parts  of  such  child  or  children  so  dying  unto  the  several  and 
respective  heirs  of  the  body  of  all  and  every  such  child  lawfully 
issuing,  and  to  their  several  and  respective  heirs  and  assigns  for- 
ever." Here  is  repeated  the  same  confusion  between  the  heirs 
and  assigns  of  the  children  and  the  heirs  of  their  bodies.  The 
writer  was  unconscious  that  the  paragraph  was  anything  more 
than  an  elaboration  of  what  preceded  it.  In  my  judgment,  it 
explains  the  intent  of  all  the  prior  premises  respecting  the  descent 
to  the  issue  of  Mrs.  Prowitt,  and  effectually  determines  their  cha- 
racter. It  is  a  clear  statement  that  the  estate  is  not  limited 
to  the  children  of  Mrs.  Prowitt  who  shall  actually  be  living  at 
the  time  of  her  death — that  is,  to  her  immediate  offspring — but 
that  her  "  lawful  issue  "  are  the  parties  intended  to  take. 
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It  contemplates  the  death  of  some  or  all  of  the  children  of  Mrs. 
Prowitt  before  her  decease,  and  provides  that  their  children 
should  take  the  same  benefit  as  would  have  been  had  by  their 
parents  if  they  had  outlived  Mrs.  Prowitt.  I  think  there  is  no 
basis  for  the  argument  of  the  Appellants,  that  this  applies  only  to 
a  case  where  some  of  Mrs.  Prowitt's  children  have  died  leaving 
issue,  and  others  have  survived  her.  There  is  nothing  to  indicate 
Buch  an  intent,  or  to  justify  such  a  construction. 

And  again  ;  before  closing  this  section  the  testator,  in  provid- 
ing that,  upon  failure  of  Mrs.  Prowitt's  issue,  the  estate  should 
go  to  his  remaining  daughters,  uses  this  language  :  "  And  in  case 
my  daughter  Mary  Prowitt  shall  not  leave  a  child  living  at  the 
time  of  her  death,  then  I  give  and  devise  all  the  said  real  estate 
and  property  so  given  and  devised  in  trust  for  her,  and  during 
her  natural  life,  and  to  her  children  or  child,  after  her  decease, 
to  my  daughter  Elizabeth  Harvey,  and  my  daughter  Mai^ret," 
ifec. 

The  testator  here  evidently  supposes  that  when  he  leaves  the 
estate  to  the  child  or  children  of  Mary  Prowitt,  living  at  the 
time  of  her  death,  he  makes  the  same  disposition  as  if  he  had  left 
it  to  his  daughter  Mary  and  her  children.  He  uses  the  two  ex- 
pressions in  the  same  sentence,  and  as  meaning  the  same  thing. 
He  describes  the  estate  "  so  given,"  as  being  in  trust  for  Mrs. 
Prowitt  during  her  life,  and  to  "  her  children  or  cliild  "  after  her 
decease. 

This  would  include  the  remoter  descendants  of  Mrs.  Prowitt. 
So  in  the  use  of  the  language  employed  in  the  fourth  section  of 
the  will,  in  which  his  daughter  Margaret  is  provided  for,  the 
same  want  of  precision  in  the  use  of  the  terms,  and  the  same 
commingling  of  the  different  expressions  to  indicate  the  intended 
issue  of  his  daughter,  are  to  be  found. 

He  devises  to  his  daughter  Margaret,  her  heirs  and  assigns, 
certain  premises  on  Partition  street,  in  the  city  of  New  York, 
adding,  but  if  my  said  daughter  should  "  die  unmarried,  without 
leaving  a  child  her  surviving,"  then  to  his  daughters,  Mrs.  Harvey 
and  Mrs.  Prowitt.    He  adds :  "  But  if  my  said  daughter  shall  die 
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either  before  or  after  my  decease,  leaving  lawful  issue,"  then  I  do 
give,  &c.,  "  unto  such  child  or  children ;"  and  in  case  my  said 
daughter  Margaret  shall  die  "  without  lawful  issue,"  and  either 
of  my  daughters  Mary  or  Elizabeth  shall  be  dead,  then,"  &c. 
The  limitation  here  first  made  is  to  "  a  child  her  surviving."  In 
the  same  sentence  immediately  following,  and  referring  to  the 
same  posterity,  "  lawfiil  issue"  is  the  expression  used,  and  thirdly, 
"  unto  such  child  or  children" — still  indicating  the  same  descend- 
ants. These  three  expressions  are  used  to  indicate  the  same  off- 
spring, and  show  that  the  testator  used  the  three  expressions  con- 
vertibly. 

It  is  impossible  to  avoid  this  conclusion.  The  influence  of  these 
considerations  is  not  limited  to  the  sections  of  the  will  in  which 
the  expressions  occur. 

They  shed  light  upon  the  whole  instrument.  In  my  judgment, 
they  afford  very  strong  reason  to  believe  that  in  all  the  disposi- 
tions of  the  will  for  the  benefit  of  the  children  of  Mary  Prowitt, 
the  $5,000,  and  the  $3,750,  as  well  as  the  real  estate,  the  testator 
intended  her  lawftil  issue,  and  not  her  immediate  offspring,  as  the 
objects  of  his  bounty. 

The  terms  of  the  second  section,  authorizing  the  trustees  to 
lease  the  brewery  property,  also  confirm  this  construction.  It 
was  made  lawful  for  the  said  trustees  to  lease  the  said  property 
"  from  time  to  time,  during  the  life  of  my  daughter  Mary  Prow- 
itt, and  after  her  decease,  during  the  minority  of  the  said  child 
or  children  of  my  said  daughter  Mary  Prowitt,  or  who  for  the 
time  heing  shall,  by  virtue  of  this  my  will,  be  entitled  in  posses- 
sion," &c. 

Power  is  here  given  to  have  (1)  during  the  lifetime  of  Mrs. 
Prowitt,  (2)  during  the  minority  of  her  child  or  children,  (3)  dur- 
ing the  minority  of  "who,"  or  whosoever,  for  the  time  being, 
should  be  entitled  in  possession.  This  is  but  a  fair  construction  of 
this  provision.  The  word  "or"  is  disjunctive,  and  applies  to 
other  objects  than  those  already  designated,  to  wit :  the  children 
of  Mrs.  Prowitt.  Such  persons  must  have  been  the  remoter 
descendants  of  Mrs.  Prowitt. 
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In  relation  to  the  $5,000,  it  is  to  be  observed  that,  unlike  to 
the  real  estate,  and  unlike  to  the  $3,750,  there  is  no  limitation 
over  to  any  other  branch  of  the  family,  in  the  event  of  the  failure 
of  the  issue  of  Mary  Prowitt.  The  language  is,  to  pay  the  same 
"  unto  such  children  or  child  as  my  said  daughter  Mary  Prowitt  may 
have  living  at  the  time  of  her  death,  in  equal  parts  to  be  divided, 
as  they  shall  severally  arrive  at  the  age  of  twenty-one  years  or 
marry,  whichever  shall  first  happen."  It  was  the  intent  of  the 
testator  not  to  die  intestate  as  to  any  part  of  his  property.  I  have 
already  discussed  the  subject.  Such  intent  comes  strongly  in  aid 
of  the  Respondents'  claim,  that  the  terms  made  use  of  were  intend- 
ed by  the  testator  to  embrace  the  remote  issue  of  Mrs.  Prowitt. 

Unless  such  is  the  construction,  the  testator  died  intestate  as  to 
that  amount  (Royle  v.  Hamilton,  4  Vesey,  439). 

In  any  view  of  the  language  of  this  will,  there  is  no  such  con- 
flict between  its  different  provisions  as  requires  a  determination 
that  one  part  shall  prevail  over  the  other. 

The  first  principle  is,  that  all  parts  shall  be  made  operative,  if 
possible  ;  and  it  is  only  when  the  provisions  are  in  irreconcilable 
conflict,  that  it  becomes  necessary  to  say  what  part  shall  stand 
and  what  part  shall  fall.  I  think  the  testator  intended  that  the 
remote  descendants  should  be  takers  under  the  sections  of  the  will 
which  I  have  discussed,  if  there  should  be  a  failure  of  the  imme- 
diate offspring  of  Mrs.  Prowitt.  The  expressions  child  or  children 
then  living,  or  child  her  surviving,  should  be  so  construed  as  to 
carry  out  this  idea.  This  construction  is  in  harmony  with  the 
general  intent  of  the  testator,  in  harmony  with  good  sense  and 
sound  principles  of  justice,  and  is  supported  by  high  authority. 

In  Hart  v.  Tulk  (19  Eng.  L.  &  Eq.  438, 443),  the  word  "  fourth" 
was  construed  as  if  it  had  been  dropped,  or  as  if  written  "  sche- 
dule," to  prevent  apparent  caprice  and  injustice,  and  to  make  the 
will  sensible  and  reasonable. 

The  English  statute  enacts  that  the  father  and  grandfather  of 
every  poor  person  shall  relieve  and  maintain  such  person.  In 
commenting  on  this  statute,  Blackstone  says  (1  Com.  449) :  "  No 
person  is  bound  to  provide  a  maintenance  for  his  issue,  unless 
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where  the  children  are  unable  to  work,"  using  the  expressions 
"  issue"  and  "  children"  as  synonymous,  and  both  applying  to 
grandchildren  as  well  as  to  children. 

Chancellor  Kent  says  in  his  Commentaries  (4  Kent's  Com. 
419,  b) :  "  Children  as  well  as  issue  may  stand,  in  a  collective  sense, 
for  grandchildren,  when  the  justice  or  reason  of  the  case  re- 
quires it." 

Although  arguing  strenuously  against  extending  the  significa- 
tion of  these  words,  Mr.  Jarman  says  (chap.  30  of  his  work  on 
Wills,  p.  138) :  "  It  should  be  observed,  however,  that  in  a  consid- 
erable class  of  cases  the  word  child  or  children  has  received  an 
interpretation  extending  it  beyond  its  more  precise  and  obvious 
meaning,  as  denoting  immediate  oflfepring,  and  been  considered  to 
have  been  employed  as  nomen  collectivum,  or  as  synonymous  with 
is^ue  or  descendcmta ;  in  which  general  sense  it  has  often  the  effect, 
when  applied  to  real  estate,  of  creating  an  estate  tail."  He  adds : 
"  Where  this  construction  has  prevailed,  however,  it  has  general- 
ly been  aided  by  the  context." 

In  the  Earl  of  Tyrone  v.  Marquis  of  Waterford  (1  De  Gex, 
Fisher  &  Jones,  E.  627),  Knight  Bruce,  Ld.J.,  says:  "The 
word  ^  children'  is  a  flexible  expression,  and  according  to  a  cor- 
rect use  of  the  English  language  has  more  meanings  thsiii  one. 
Authoritative  writers,  as  well  as  the  habits  of  educated  society, 
show  that  an  accurate  speaker  may,  without  impropriety,  use  the 
term  'children'  for  the  purpose  of  indicating  oftspring,  or  de- 
scendants, or  posterity,  in  whatsoever  degree.  If,  therefore,  in  this 
will,  we  read  the  word  '  children'  as  equivalent  to  '  issue,'  or  *  de- 
scendants,' we  read  it  in  one  of  the  senses  belonging  to  it,  though 
not  in  tliat  which  is  the  most  usual ;  nor  are  the  instances  few  in 
which  our  Courts  of  Justice,  construing  testamentary  dispositions, 
have  so  interpreted  it.  I  agree  that  the  word  '  children,'  when 
used  in  a  will  for  the  purpose  of  indicating  relationship,  and  not 
age,  must  generally,  or  universally,  in  the  absence  of  an  explanatory 
context,  or  extraneous  evidence  showing  facts  rendering  it  impos- 
sible, or,  at  least,  very  highly  improbable,  that  it  could  have  been 
used  as  what  lawyers  call  a  word  of  '  purchase,'  or  as  indicating 
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offspring  only  in  the  first  degree,  be  construed  to  be  a  word  of 
purchase,  and  to  mean  only  offspring  in  the  first  degree."  In 
Eobinson  v.  Kobinson  (1  Burr.  38),  the  testator  said  :  "  I  bequeath 
all  my  real  estate  to  Lancelot  Hicks,  of  Plymouth,  during  the 
term  of  his  natm^al  life,  and  no  longer,  provided  that  he  alter  his 
name,  and  take  that  of  Kobinson,  and  live  at  my  house  at  Bocliym ; 
and  after  his  decease,  to  szich  son  as  he  shall  have,  lawfully  to  be 
begotten  ;  and  for  default  of  stcch  issue,  then  to  my  cousin." 

It  was  held  by  the  House  of  Lords,  on  appeal,  that,  notwith- 
standing the  words  "during  his  life  and  no  longer,"  Lancelot 
Hicks  took  an  estate  in  tail  male,  although  it  was  claimed  that 
the  devise  to  the  son  of  the  body  of  Lancelot  Hicks  was  satisfied 
by  the  birth  and  death  of  his  eldest  son. 

In  Hodges  v.  Middleton  (2  Doug.  431),  the  testator  devised 
to  Mrs.  Middleton  all  her  real  estate  "  during  her  life,  and  at 
her  death  to  her  children  ;  and,  in  case  of  failure  of  children  of 
Mrs.  Middleton,  to  George  Hodges,"  &c.  Held,  that  this  gave 
either  an  estate  tail  to  Mre.  Middleton,  or  an  estate  for  life  with 
the  remainder  in  tail  to  her  children — ^making  the  word  children 
of  the  same  effect  as  the  word  issue. 

In  Doe  V.  Webber  (1  Bar.  &  Aid.  713)  the  testator  gave  cer- 
tain real  estate  to  her  "  niece,  Mary  Hiles,  her  heirs,  executors,  ad- 
ministrators, or  assigns  forever.  And  my  will  is,  that  in  case  my 
niece,  Mary  Hiles,  shall  happen  to  die,  and  leave  no  child  or 
children,  then  unto  my  niece  Jane  Barnes,"  &c.  Held,  that  the 
words  child  or  children  are  synonymous  with  issue.  Lord  EUenbo- 
rough  says  :  "  In  this  case  it  has  been  contended  that  the  words 
*  child  or  children '  mean  issue,  and  that  the  first  devise  is,  there- 
fore, either  converted  unto  an  estate  tail  by  the  limitation  ovw 
on  Mary  Hiles'  dying  and  leaving  no  child  or  children,  in  which 
case  the  limitation  over  is  a  remainder,  and  barred  by  the  recov- 
ery— or,  if  the  first  devise  be  considered  to  be  in  fee,  that  the 
limitation  over  is  too  remote,  as  being  an  executory  devise  to  take 
effect  after  an  indefinite  failure  of  issue." 

"  It  is  true,"  he  proceeds,  "  that  the  words  *  child  or  children ' 
may  mean  issue ;  and  where  the  intent  requires  it,  the  word  *  chil- 
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dren '  has  not  been  confined  to  the  immediate  descendants, 
though  that  is  its  ordinary  and  proper  sense,  but  has  been  ex- 
tended to  all  the  descendants,  as  in  Wild's  case,  6  Coke,  17  <x."  &c. 
"  And  in  the  present  case  the  words  *  child  or  children  '  must  be 
construed  to  mean  '  issue,'  because  it  is  the  manifest  intention  of 
the  testatrix  that  Jane  Barnes  should  not  take  by  the  devise 
over  in  exclusion  of  any  of  the  issue,  however  remote,  of  Mary 
Hiles."  This  "manifest  intention"  was  made  known  by  the 
words  "  child  or  children  "  only.  The  will  contains  no  other  ex- 
pression of  the  testatrix's  intention. 

In  Doe  V.  Simpson  (3  Man.  and  Grang.  929)  the  testator  de- 
vised certain  property  to  his  son.  Dr.  John  Simpson,  his  heirs  and 
assigns  forever,  and  added :  "  But  if  it  shall  happen  my  said  son, 
Dr.  J.  S.,  slmll  die  without  leaving  any  child  or  children,  in  that 
case  I  give  and  devise  "  unto  Mary  and  others,  who  are  his  illegi- 
timate ofispring.  After  making  certain  other  provisions,  he  adds, 
that  if  his  present  wife  should  leave  no  issue  to  inherit  certain 
other  property  named,  he  gives  it  to  Mary  and  others,  "  as  all  the 
other  property  above-mentioned  given  and  bequeathed  to  my  said 
son.  Dr.  J.  S.,  in  case  he  die  without  issue."  Lerd  Denman,  Ch.  J., 
cites  with  approval  the  preceding  observations  of  Lord  Ellenbo- 
rough,  and  adds,  in  relation  to  the  clause  last  cited :  "  We  consider 
this  an  interpretation  by  the  testator  himself  of  the  word  chil- 
dren, as  used  by  him  in  the  previous  part  of  the  wilL  It  is  as  if 
he  had  said,  that,  by  the  previous  part  of  his  will,  he  had  given 
the  property  in  dispute  to  his  five  natural  children,  only  in  the 
event  of  Dr.  John  Simpson  dying  without  issue ;  and  he  had  not, 
in  fact,  said  this  unless  the  word  children  be  read,  as  we  think  it 
must,  as  being  synonymous  with  issue." 

In  Hewit  v.  Ireland  (1  P.  Williams,  426)  the  objections  were 
twofold:  first,  that  children  "to  be  begotten"  did  not  in- 
clude children  in  existence  at  the  testator's  death  ;  secondly,  that 
the  remote  descendants  could  not  take.  Lord  Chancellor  Parker 
described  the  objections  as  "  alike  "  and  "  equally  unreasonable," 
and  annulled  them  both. 

In  Parkman  v.  Bowdoin(l  Sumner's  K.  368)  a  devise  was  to  A. 
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for  life,  and  after  her  death  to  her  second  son  B.,  and  to  his  law- 
fully-begotten children  in  fee-simple  forever;  but  in  case  he 
should  die  without  lawfully-begotten  children,  to  the- other  son  of 

A.  (C),  and  to  his  lawfully-begotten  children  in  fee-simple  forever. 
At  the  time  of  making  the  will  B.  had  no  children.    Held,  that 

B.  took  a  fee  tail,  with  remainder  to  C.  on  an  indefinite  failure  of 
issue  of  B.  Judge  Story,  in  deciding  the  case,  examines  all  the 
authorities,  from  Wild's  case  (6  Co.  R.  17)  onwards,  holding  the 
word  "  children  "  to  be  a  word  of  limitation,  and  not  of  purchase. 
He  says :  "  To  give  any  just  effect,  then,  to  the  original  devise,  as 
well  as  to  the  devise  over,  the  word  '  children  '  must  be  construed 
as  meaning  issue  or  heirs  of  the  body.  And,  although  in  its 
primary  sense,  the  word  ^  children '  is  a  descriptio  personam  who 
are  to  take,  there  is  not  the  slightest  difficulty  in  giving  it  the 
other  sense,  where  the  structure  of  the  devise  requires  it.  There 
are  many  authorities  to  this  effect  in  cases  analogous  to  the 
present." 

The  learned  Judge  then  examines  and  reviews  the  case,  a  por- 
tion of  which  I  have  already  called  attention  to.  These  au- 
thorities fully  establish  the  two  propositions  for  which  the  Respon- 
dents contend : 

First.  That  the  term  "  children"  may  include  issue  however 
remote,  and  will  be  held  so  to  include  whenever  the  reason  of  the 
thing  demands  it. 

Secondly.  In  case  of  a  contingent  future  gift  to  the  childi'en 
of  a  first  taker,  followed  by  a  limitation  over  for  want  of  such, 
the  presumption  is  in  favor  of  the  first  taker's  posterity  to  her 
remoter  descendants,  in  preference  to  the  donee  over. 

I  have  examined  wnth  care  the  cases  cited  by  the  learned 
counsel, for  the  Appellants,  in  the  elaborate  brief  submitted  with 
his  argument. 

None  of  them  seriously  conflict  with  the  general  views  I  have 
laid  down,  although  some  of  them  would  place  greater  restrictions 
upon  the  rule  construing  the  terms  in  question  than  would  others. 
They  all  admit,  as  does  the  learned  author  of  the  work  on  Wills 
above  quoted,  that  when  the  evident  intention  of  the  testator  re- 
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quires  it,  or  when  the  estate  would  fail  if  such  were  not  the  con- 
struction, that  the  words  child  or  children  are  to  be  construed  as 
meaning  issue  or  remote  descendants.  Limiting  the  rule  to  this 
extent,  the  Appellants'  case  cannot  be  sustained,  as  I  have  en- 
deavored heretofore  to  establish.  The  judgment  should  be  afltoned, 
with  costs,  to  be  paid  to  both  parties  from  the  fund. 

Grover,  J. — The  only  inquiry  in  this  case  is,  in  what  sense 
did  the  testator,  Thomas  Mackaness,  use  the  words  child  and 
children  in  limiting  the  remainder  of  real  estate  devised  to 
trustees  for  the  benefit  of  his  daughter,  Mrs.  Prowitt,  for  life ; 
and  also  in  his  bequest  of  certain  sums  of  money  which  the  tes- 
tator directed  to  be  invested,  and  the  interest  paid  to  her  during 
her  life  ? 

If  the  words  were  used  in  the  ordinary  popular  sense,  it 
is  clear  that  both  the  real  and  personal  estate  so  devised,  upon 
the  death  of  Mrs.  Prowitt,  passed  to  her  two  nieces,  whose 
interest  and  rights  are  represented  by  the  Appellants,  and  not  to 
her  grandchildren,  whose  interest  and  rights  are  represented  by 
the  Kespondents. 

The  presumption  is,  that  language  is  used  in  wills  in  its  or- 
dinary sense,  unless  from  an  examination  of  the  entire  will  it 
appears  that  it  was  used  by  the  testator  in  a  different  sense ;  and 
when  this  appears  from  such  examination,  the  language  is  to  be 
construed  in  the  sense  in  which  it  was  used  by  the  testator.  This 
follows  from  the  rule  that  the  intent  of  the  testator  is  to  be 
carried  into  effect,  when  consistent  with  the  rules  of  law ;  and 
that  this  intent  must  be  determined  by  the  language  of  the  instru- 
ment, read  in  the  light  of  the  extrinsic  facts  in  reference  to  which 
the  language  was  used  by  the  testator.  It  is  not  disputed  but 
that  child  and  children,  in  their  ordinary  use,  include  only  de- 
scendants in  the  first  degree,  and  that  descendants  in  the  second 
or  more  remote  degree  do  not  come  within  such  description. 

It  is  therefore  incumbent  upon  the  Respondents  to  show  that 
in  the  will  in  question  the  words,  in  limiting  the  property  after 
the  death  of  Mrs.  Prowitt,  were  used  in  a  different  sense.    It  is 
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claimed  by  the  Respondents  that,  for  the  purpose  of  declaring  the 
limitations  of  the  property  in  question,  it  was  used  as  synony- 
mous with  issue.  This,  I  think,  clearly  appears,  as  to  the  real 
estate,  from  the  clause  limiting  the  same.  As  to  this,  the  testator, 
in  the  second  clause  of  his  will,  after  devising  the  real  estate  to 
trustees  in  trust  for  his  daughter  Mary  Prowitt  for  life,  proceeds : 
"  And  after  the  decease  of  my  said  daughter  Mary  Prowitt,  to  the 
use  of  all  and  every  the  children  of  my  said  daughter  Mary  Prow- 
itt, lawfully  to  be  begotten,  then  living ;  if  one  child  only,  to 
him  or  her  the  whole,  and  to  his  or  her  heirs  and  assignees  for- 
ever ;  and  if  more  than  one  child,  then  to  them,  their  heirs  and 
assignees  forever,  in  equal  parts  to  be  divided,  and  to  the  respec- 
tive heirs  of  the  body  and  bodies  of  all  and  every  such  child  and 
children  lawfully  issuing."  The  testator  then  repeats  the  devise 
to  her  child  and  children,  as  above,  and  adds :  "And  in  case  every 
such  child  or  children  should  happen  to  die  before  the  decease  of 
their  mother,  leaving  lawful  issue,  then  I  do  give  and  devise  the 
part  or  parts  of  such  child  or  children  so  dying  unto  the  several 
and  respective  heirs  of  the  body  and  bodies  of  all  and  every  such 
child  and  children  lawfully  issuing,  and  to  their  several  and 
respective  heirs  and  assigns  forever." 

He  then  gives  power  to  the  trustees  to  lease  the  property  during 
the  minority  of  those  entitled,  and  then  further  adds :  "  And  in  case 
my  said  daughter  Mary  Prowitt  shall  not  have  a  child  living  at 
the  time  of  her  death,  then  I  give  and  devise  all  the  said  real 
estate  or  property  so  given  in  trust,"  &c.,  to  his  two  other 
daughters. 

It  is  clear  that  in  the  above  clause  the  testator  used  the  words, 
child  living  at  her  death,  as  equivalent  to  issue  living  at  that 
time.  He  had  carefully  provided  that,  upon  the  death  of  any 
child  leaving  issue,  during  the  life  of  the  mother,  the  share  of 
such  child  should  go  to  tlie  issue.  It  would  be  absurd  to  suppose 
that  his  design  was,  that  in  case  all  the  children  died  during  the 
life  of  the  mother,  none  of  the  issue  should  take,  but  that  if  one 
chUd  survived  the  mother,  all  the  issue  of  deceased  children  should 
take.    That  is  not  the  fair  import  of  the  language  employed  by 
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the  testator.  I  think  it  clear  that  the  grandchildren  of  Mrs. 
Mary  Prowitt  take  the  real  estate  under  the  will,  to  the  exclusion 
of  her  nieces — daughters  of  her  two  sisters. 

As  to  the  sums  of  money  invested  for  the  benefit  of  Mrs. 
Prowitt  for  life,  it  is  not  quite  so  clear.  This  is  bequeathed  to 
her  child  or  children  at  her  decease,  the  same  as  the  real  estate, 
and  in  case  she  has  no  child  living  at  the  time  of  her  death,  it  is 
given  to  her  sisters,  in  like  manner,  without  any  provirfon  that 
in  case  of  the  death  of  any  of  her  children  during  her  life,  leaving 
issue,  such  issue  should  take  the  share  that  would  have  belonged 
to  the  parent  in  case  such  parent  had  survived  Mrs.  Prowitt. 

Upon  a  close  examination  of  the  fourth  clause  of  the  will,  in 
which  the  testator  makes  provision  for  his  daughter  Margaret 
and  her  children  (if  any),  it  will  be  found  that  child,  children,  and 
issue  are  used  by  the  testator  as  synonymous  to  convey  the  same 
idea,  and  these  words  are  used  in  this  sense  apparently  to  avoid 
tautology.  This,  I  think,  shows  that  the  words  "  child  living  "  were, 
in  other  parts  of  the  will,  used  in  the  sense  of  issue  living,  and 
that  the  idea  of  the  testator  in  devising  this  money  to  the  sisters, 
&c.,  in  case  Mrs.  Prowitt  had  no  children  living  at  the  time  of  her 
death,  was  that  if  she  had  no  issue  living  at  that  time ;  but  that  if 
she  had  issue  living,  such  issue  should  take  the  money. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Affirmed 

JOEL  TIFFANY, 

State  Eeporter. 
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ISAAC  BUTTS,  Eespondent,  v.  WILLIAM  WOOD  and 
Others,  Appellants. 

Thist — Incorporation — Director, 

One  holding  a  position  of  trust  cannot  use  it  to  promote  his  individual  in- 
terest by  buying,  selling,  or  in  any  manner  disposing  of  the  trust  property 
committed  to  his  care. 

A  director  of  a  plank-road  company,  who  is  likewise  the  secretary  and 
treasurer  of  the  company,  cannot,  as  director,  vote  himself  extra  compensation 
as  secretary  and  treasurer,  without  infringing  the  above  principle. 

This  action  was  brought  mainly  to  set  aside  the  proceedings 
of  the  Defendants,  as  directors  of  the  Rochester  and  Webster 
Plank-road  Company,  in  voting  to  the  Defendant,  Daniel  Wood, 
without  competent  authority  to  do  so,  extraordinary  compensa- 
tion for  his  alleged  services  as  secretary,  and  otherwise. 

This  is  the  only  part  of  the  case  that  comes  before  this  Court — 
the  decision  of  the  referee  on  all  other  matters  involved  in  the 
original  litigation  having  been  acquiesced  in  by  the  parties. 

The  Plaintiff,  who  sues  for  himself  as  a  stockholder  in  the  com- 
pany, and  for  all  other  stockholders  who  choose  to  make  them- 
selves parties  to  the  action,  states  in  his  complaint  that  the 
Defendant,  Daniel  Wood,  had  been  appointed  to  be  the  secretary 
and  treasurer  of  the  company,  under  a  resolution  that  his  com- 
pensation should  be  one  per  cent,  of  the  receipts  of  the  company, 
and  fifty  cents  per  week  in  addition.  This  resolution  was  adopted 
December  17,  1855,  and  has  not  been  repealed  or  modified. 

At  a  meeting  of  the  board  of  directors  of  the  company,  held 
July  5, 1859,  there  were  present  three  of  the  directors.  The  three 
were  Daniel  Wood,  his  father,  William  Wood,  and  his  kinsman, 
John  Cornwall.  At  this  meeting  a  claim  was  presented  by 
Daniel  Wood,  for  services  as  secretary  and  treasurer,  to  the 
amount  of  $933.33,  which  was  audited,  allowed,  and  ordered  to 
be  paid  by  the  treasurer,  the  person  who  presented  the  claim. 

It  seems  to  be  conceded  that  this  amount  was  greater  than 
would  have  been  his  due  under  the  resolution  of  December,  1855, 
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for  the  reason  that  questions  were  mooted  on  the  trial  as  to  whe- 
ther or  not  his  services  were  worth  more,  or  his  duties  more  or 
less  laborious,  than  those  of  his  predecessor,  who  worked  under 
the  resolution  of  December,  1855. 

The  case  was  referred  to  Hon.  T.  E.  Strong,  and  resulted  in  a 
report,  dated  April  12,  1861,  in  favor  of  the  Plaintiff.  Judgment 
thereon  was  entered  May  16,  1861,  and  upon  a  case  with  excep- 
tions, the  Defendants  appealed  to  the  Supreme  Court,  at  General 
Term,  where  the  judgment  of  the  Court  below  was  affirmed. 

From  that  judgment  the  Defendants  now  appeal  to  this  Court. 

Dcmid  Wood  for  Appellants. 
TT.  F.  Cogswell  for  Eespondent. 

Fullerton,  J. — Tlie  bill  of  the  Defendant,  Daniel  Wood,  was 
presented,  audited,  and  ordered  to  be  paid  at  a  meeting  of  the 
board  of  directors  of  the  company,  on  the  5th  day  of  July,  1859, 
when  but  three  of  the  five  director  who  composed  the  board 
were  present ;  the  Defendant,  Daniel  Wood,  being  one  of  those 
present,  and  his  father,  William  Wood,  and  John  Cornwall, 
another  kinsman,  being  the  other  two.  This  boai^d,  as  thus  con- 
stituted, had  no  authority  to  entertain  the  bill  in  question,  or  to 
do  anything  in  relation  to  it.  Daniel  Wood  being  the  claimant, 
was  disqualified  from  acting,  because  he  could  not  deal  with 
himself,  and  without  him  there  was  no  quorum  of  the  directors, 
and  they  had  no  authority  to  transact  business. 

The  relation  existing  between  Daniel  Wood  and  the  corpora- 
tion was  that  of  trustee  and  cestui  que  trust  (Kobinson  v.  Smith, 
8  Paige,  222;  Angell  &  Ames,  258,260;  Cumberland  Coal  Co. 
u  Sherman,  30  Barb.  671 ;  Aberdeen  Railway  Co.  v,  Blaikie 
Bros.,  1  Macq.  461). 

This  being  the  case,  I  am  disposed  on  this  ground  alone  to 
think  that  the  action  of  these  directors  was  void.  The  rule  that 
one  holding  a  position  of  trust  cannot  use  it  to  promote  his  indi- 
vidual interest  by  buying,  selling,  or  in  any  way  disposing  of  the 
trust  property,  is  now  rigidly  administered  in  every  enlightened 
nation,  and  its  usefulness  and  necessity  become  more  and  more 
28 
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apparent.  A  careful  examination  of  the  testimony  in  this  case 
shows  that  Wood  could  not  have  enforced  this  claim  against  the 
company,  and  the  circumstances  under  which  it  was  allowed  and 
paid  were  a  fraud  upon  its  stockholders.  To  permit  such  a 
transaction  to  stand  would  be  a  reproach  to  the  administration  of 
justice.  The  authorities  maintaining  the  invalidity  of  any  act  of 
a  trustee  in  violation  of  his  trust  are  numerous.  It  is  sufficient  to 
refer  to  the  learned  and  exhaustive  opinion  of  Davies,  J.,  in  Gard- 
ner V.  Ogden  (22  New  York  K,  p.  332),  where  the  whole  subject 
is  ably  discussed,  and  the  leading  authorities  collected.  No  prin- 
ciple of  law  is  better  settled  and  understood,  and  there  is  none 
more  useful  in  its  results. 

The  payment  of  this  bill  being  a  fraud  upon  the  stockholders, 
the  action  was  properly  brought  against  the  three  trustees  to 
recover  the  damages  they  had  caused,  and  the  judgment  rendered 
seems  in  every  way  calculated  to  promote  the  ends  of  justice. 
It  should  be  affirmed,  with  costs. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Eeporter. 
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ALEXANDER  McCOTTER,  Appellant,  v.  THE  MAYOR, 
ALDERMEN,  AND  COMMONALTY  OF  THE  CITY  OF 
NEW  YORK,  Resfondento. 

Contract  for  Sale  of  Real  Estate — Meeting  of  Minds — Equity, 

A  mere  proposition  to  a  municipal  corporation  to  sell  land  and  to  fix  the  price 
thereof  by  arbitration,  and  the  appointing  in  the  form  agreed  of  arbitrators  to 
fix  the  price  per  acre,  is  not  such  a  meeting  of  the  minds  of  the  parties  upon 
the  terms  of  purchase  and  sale  as  to  constitute  a  contract  enforcible  in  equity. 

This  action  was  brought  in  1859,  to  compel  the  specific  perform- 
ance of  an  alleged  agreement  on  the  part  of  the  Respondents  to 
purchase  from  the  Appellant  certain  lands  situate  on  Ward's 
Island,  in  the  East  River,  of  a  large  part  of  which  island  the 
Respondents  were  already  the  owners,  or  to  recover  damages  for 
the  breach  of  such  alleged  agreement. 

The  action  was  referred  to  John  L.  Mason,  Esq.,  as  sole  referee, 
to  hear,  try,  and  determine  the  same. 

On  the  trial  a  voluminous  mass  of  testimony  was  introduced, 
from  which  a  brief  statement  of  the  facts  is  condensed,  so  far  as 
they  are  necessary  to  illustrate  the  opinion  of  this  Court. 

Early  in  1857,  the  Plaintiff  made  a  proposition  to  the  corpora- 
tion of  the  city  of  New  York,  to  convey  to  them  the  lands 
described  in  the  complaint,  of  which  he  claimed  to  be  the  owner 
by  contract  title. 

His  proposition  was,  according  to  the  Plaintiff's  statement, 
that  the  Defendants  might  take  the  lands  at  a  stipulated  price, 
or,  if  that  was  not  satisfactory,  the  Plaintiff  would  submit  the 
matter  to  two  arbitrators,  one  to  be  chosen  by  the  Mayor,  and 
one  by  himself. 

In  the  proposition  the  land  was  particularly  defined,  and  the 
numbers  of  the  lots  given. 

The  water  grants  to  be  included  were  all  the  water  grants 
around  the  island,  except  what  were  previously  sold. 
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On  the  3l8t  December,  1857,  the  Common  Council  passed  a 
resolution,  which  was  approved  by  the  Mayor,  whereby  the  latter 
was  "  authorized  and  directed  to  appoint  one  arbitrator,  to  meet 
witli  one  arbitrator  to  be  appointed  by  the  owner,  Alexander 
McCotter,  of  all  the  private  property  and  water-rights  not  owned 
by  the  Commissioners  of  Emigration,  or  the  city  of  New  York,  on 
Ward's  Island  ;  which  two  arbitrators,  if  they  cannot  agree,  shall 
have  the  power  to  select  a  third,  provided  said  McCotter  can  give 
such  satisfactory  title  as  shall  be  approved  by  the  Corporation 
Counsel ;  and  said  decision  shall  be  binding  for  the  purchase  of 
said  property  by  the  corporation  of  the  city  of  New  York." 

Two  ai'bitrators  were  appointed,  one  on  behalf  of  the  Plaintiff, 
who,  on  the  13th  day  of  February,  1858,  made  an  award,  finding 
the  area  of  the  upland  property  claimed  by  the  Plaintiff  to  be 
thirty-one  acres  and  npwai-d,  of  the  value  of  $2,500  per  acre,  and 
of  the  water-rights  and  privileges  in  front  of  the  same  to  be  of  the 
area  of  nearly  forty-nine  acres,  of  the  value  of  $100  per  acre. 

On  March  2,  1858,  the  Common  Council  rescinded  the  resolu- 
tion for  the  appointment  of  arbitrators,  and  such  rescission  received 
the  approval  of  the  Mayor,  March  5,  1858. 

In  August,  1858,  the  Common  Council  passed,  over  the  Mayor's 
veto,  a  resolution,  of  which  the  following  is  a  copy  : 

"  Resolved,  That  the  Comptroller  be  authorized  and  directed  to 
purchase  from  A.  McCotter,  all  the  land  situated  on  Ward's 
Island,  not  now  owned  by  the  city  of  New  York,  or  by  the  Com- 
missionei's  of  Emigration,  including  uplands,  roads,  and   water- 
grants,  to  the  Harbor  Commissioners'  bulkhead  line,  according  to 
a  map  made  by  A.  Kurth  and  Rosa,  civil   engineers,   dated 
January,  1858,  to  which  the  said  McCotter  can  furnish,  or  cause 
to  be  given,  a  good  and  sufficient  title,  to  be  approved  by  the 
Counsel  to  the  Coi'poration  ;  and  the  Comptroller  is  further  autho- 
rized and  directed  to  issue  city  bonds  at  per  cent.,  for  the 
payment  of  the  same,  upon  the  said  McCotter  withdrawing  all 
or  any  clauus  or  suit  he  may  have  against  the  city  by  A'ii'tue 
of  any  previous  arrangement  or  agreement  with  the  city  gov- 
ernment." 
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Before  this  time,  and  on  May  17,  1858,  the  Plaintiff  had  offered 
the  lands  on  the  island  to  which  he  could  give  a  satisfactory  title 
for  $1,500  an  acre,  but  on  condition  that  the  offer  should  be 
accepted  and  "  settled "  up,  and  fully  consummated  at  "  once," 
and  "  closed  without  delay." 

On  May  27,  1858,  McCotter  withdrew  this  proposition. 

On  the  18th  of  October,  1858,  the  Plaintiff,  having  previously 
produced  to  the  Counsel  to  the  Corporation  his  evidence  of  title 
to  the  lands  claimed  by  him,  and  which  were  approved  by  the 
said  counsel,  tendered  to  the  Comptroller  conveyances  thereof,  and 
left  the  same  in  escrow  with  him,  and  demanded  payment  under 
his  proposition  of  May  17, 1858,  and  the  Comptroller  declined  pay- 
ment. 

On  the  trial  a  variety  of  questions  arose  as  to  area,  with  regard 
to  roads  running  through  the  lands,  and  other  matters,  without 
entering  into  which  this  case  may  be  properly  decided. 

On  June  26,  1860,  the  referee  decided  in  favor  of  the  specific 
enforcement  of  the  contract  against  the  Defendants,  directing  the 
simultaneous  delivery  of  the  deeds  and  the  payment  of  the 
alleged  purchase-money. 

On  July  14,  1860,  judgment  was  accordingly  entered,  direct- 
ing the  Defendants  specifically  to  accept  the  proffered  deeds, 
and  simultaneously  to  pay  to  the  Plaintiff  $141,394.22  for  prin- 
cipal, interest,  and  costs. 

An  appeal  to  the  General  Term  was  taken  from  this  judgment, 
and  after  argument,  on  December  28, 1861,  the  same  was  reversed, 
and  a  new  trial  ordered,  costs  to  abide  the  event. 

From  that  judgment  of  reversal  the  Plaintiff  appeals  to  this 
Court. 

D.  McMahon  for  Appellant. 
Hic/iard  O^  Gorman  for  Kespondents. 

Wright,  J. — The  complaint,  after  particularly  describing  the 
lands  which  are  the  subject  of  the  alleged  contract,  states  that  the 
Plaintiff  "  made  a  proposition  to  the  Defendant  to  sell  to  said 
Defendant  the   fee-simple  title  to  all  and  singular  the  lands 
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aforesaid^'*  at  and  for  a  reasonable  price,  to  be  "  fixed  by  arbitra- 
tion." 

The  premises  described  in  the  complaint,  and  which  were  the 
subject  of  this  ofier,  and  to  which  the  phrase  "  the  lands  afore- 
said "  referred,  consisted  of  the  whole  of  Ward's  Island,  in  the 
East  Eiver,  and  within  the  boundaries  of  the  city  of  New  York, 
except  what  was  already  owned  by  the  city  of  New  York,  the 
Commissioners  of  Emigration,  cmd  four  lots^  containing  several 
acres,  owned  by  Mr.  Minium.  This  proposition  was  made  some 
time  in  1857,  but  at  what  precise  time  does  not  appear. 

The  Common  Council  of  the  city  passed  the  following  resolu- 
tion, but  whether  in  response  to  the  foregoing  offer  is  left  to 
inference : 

"  Resolved,  That  the  Mayor  of  the  city  of  New  York  be,  and  he 
is  hereby  authorized  and  directed  to  appoint  one  arbitrator  to 
meet  with  one  arbitrator  to  be  appointed  by  the  owner,  Alex- 
ander McCotter,  of  all  the  jprivaie  property  and  water-rights  not 
owned  by  the  Commissioners  of  Emigration,  or  the  city  of  New 
York,  on  Ward's  Island,  which  two  arbitrators,  if  they  cannot 
agree,  shall  have  power  to  select  a  third,  .  .  .  and  said 
decision  shall  be  binding  for  the  purchase  of  said  property  by  the 
corporation  of  the  city  of  New  York." 

Without  pausing  to  comment  on  the  form  of  this  extraordinary 
resolution  (for  it  submits  nothing  in  terms  to  arbitration),  it  is 
sufficient  to  observe,  that  so  far  as  it  can  be  considered  a  proposi- 
tion to  purchase,  it  embraces  the  land  of  Minturn,  in  addition  to 
the  property  offered  by  the  Plmntiff. 

Because  the  lands  embraced  within  the  language  of  the  resolu- 
tion, and  which  it  may  be  inferred  the  arbitrators  were  to  appraise, 
were  "  aU  the  private  property  not  owned  by  the  Commissioners 
of  Emigration  or  the  city  of  New  York ; "  and  it  was  the  pur- 
chase of  "  said  property "  which  the  decision  of  the  arbitrators 
was  to  make  binding. 

Whether  this  resolution  was  called  forth  by  the  offer  of  the 
Plaintiff  is  left  to  inference,  but  it  appears  from  its  terms  that  it 
was  not  an  acceptance  of  it.     The  arbitrators  found  the  value  of 
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the  property  "  owned  or  claimed  to  be  owned  by  the  said  McCot- 
ter,  or  to  which  he  may  furnish  a  valid  title,"  but  they  did  not 
estimate  the  value  of  the  Mintum  lots,  nor  did  the  Plaintiff  ever 
obtain  the  title  therefor. 

That  it  was  the  object  of  the  city  to  purchase  aU  the  lands  on 
the  island  not  owned  by  it,  is  apparent  from  the  language  of  the 
report  of  the  committee  of  the  Common  Council  to  whom  the 
matter  was  referred.  It  was  as  follows :  "  It  is  highly  essential 
that  the  city  should  purchase  whatever  property  there  is  on  the 
islamd  hekmging  to  private  individuals^  and  that  forthwith?'* 

Regarding  the  resolution  as  a  reply  to  the  Plaintiff's  offer,  the 
negotiation,  therefore,  amounted  to  just  this :  The  Plaintiff  offered 
to  sell  to  the  city  of  New  York  property  which  he  at  the  time 
owned  or  controlled,  and  the  city  replied  by  offering  to  purchase, 
not  alone  the  lands  offered,  but  other  lands  in  addition  thereto, 
so  as  to  own  the  whole  island. 

It  therefore  cannot  be  claimed,  down  to  this  point,  that  there 
was  a  contract,  for  the  minds  of  the  parties  never  met. 

The  learned  counsel  for  the  Plaintiff  endeavored  to  answer 
this  objection,  on  the  argument,  by  saying  that  the  Common 
Council  evidently  referred  to  McCotter's  land  only  in  the  resolu- 
tion, erroneously  styling  him  as  the  owner  of  all  the  private 
property  on  the  island,  when  the  papers  before  them  showed  the 
contrary. 

The  difficulty  in  this  argument  is,  that  the  resolution  does  not 
refer  to  any  papers  which  were  before  the  Common  Council,  so  as 
to  require  them  to  be  construed  together.  Nor  does  it  appear  that 
there  was  anything  before  them,  except  the  original  offer  of 
McCotter,  which,  having  been  lost,  was  not  produced  on  the  trial. 

In  giving  the  contents  of  that  offer,  the  Plaintiff  testifies  as 
follows :  "  The  proposition,  I  think,  was  that  they  might  take  the 
lands  at  a  stipulated  price,  or,  if  that  was  not  satisfactory,  I 
would  submit  the  matter  to  two  arbitrators  to  fix  the  value,  the 
one  to  be  chosen  by  the  Mayor  of  New  York,  and  the  other  by 
myself." 

The  resolution  of  the  Common  Council,  on  the  other  hand, 
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proposed  two  arbitratore,  and  clothed  them  with  the  power  to 
select  a  third^  in  case  they  could  not  agree. 

This  was  not  an  acceptance,  and  the  minds  of  the  parties 
did  not  meet. 

These  considerations,  together  with  the  fact  that  no  offer  was 
ever  made  to  convey  the  property  imder  the  alleged  contract, 
disposes  of  this  part  of  the  case. 

But  it  is  alleged  that  there  is  still  another  and  subsequent 
contract  between  the  parties,  in  relation  to  the  same  lands,  which 
the  Plaintiff  claims  to  enforce,  and  which  arose  as  follows : 

Subsequently  to  the  award  of  the  arbitrators,  and  on  the 
second  day  of  March,  1858,  the  Common  Council  rescinded  the 
resolution  authorizing  the  arbitration,  and  then,  in  August,  1858,  by 
another  resolution,  "  authorized  and  directed  the  Comptroller  of 
the  city  of  New  York  to  purchase  from  A.  McCotter  all  the 
land  situate  on  Wai'd's  Island,  not  owned  by  the  city  or  the 
Commissioners  of  Emigration,  ,  .  .  to  which  the  said 
McCotter  caidd  furnish  or  cause  to  he  given  a  good  amd  suj^cient 

titur 

Prior  to  this  resolution,  and  on  the  17th  day  of  May,  1858,  the 
Plaintiff  offered  the  lands  on  the  island  to  which  he  could  give  a 
satisfactory  title  for  $1,500  per  acre,  on  condition,  among  other 
things,  that  the  matter  should  be  closed  without  delay. 

This  proposition,  not  having  been  accepted,  was  withdrawn  on 
the  27th  day  of  the  same  month,  and  before  the  last-named 
resolution  of  the  Common  Council  was  passed. 

Immediately  after  the  resolution  of  August,  1858,  the  Plaintiff 
submitted  to  the  Counsel  to  the  Corporation  the  e\'idences  of  his 
title  to  the  lands  to  which  he  proposed  to  give  a  title,  which  were 
approved  by  that  officer,  and  a  deed  in  due  form  was  executed, 
and  tendered  to  the  Comptroller  of  the  city,  conveying  said  lands, 
which  was  refused.  But  it  is  not  even  suggested  that  the  Comp- 
troller, in  virtue  of  the  power  conferred  on  him  by  the  resolution, 
ever  opened  negotiations  for  the  purchase  of  the  lands  in  question, 
nor  does  it  appear  that  the  Plaintiff  ever  requested  him  to  do 
so. 
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The  second  oflTer  of  the  PlaintiflF  to  sell  the  lands  had  been, 
withdrawn  when  the  last  resolution  was  passed,  and  even  had  it 
been  otherwise,  the  resolution  could  not  be  construed  as  an 
acceptance  of  it. 

It  is  true  that  it  authorized  and  directed  the  Comptroller  to  buy 
the  lands,  but  it  did  not  fix  the  price  which  he  was  to  pay  for 
them,  and  that  important  paii;  of  the  contract  was  left  open  for 
n^otiation,  as  well  as  the  terms  of  payment.  The  Comptroller 
was  authorized  and  directed  to  issue  city  bonds  for  the  payment 
of  the  lands — a  matter  which  McCotter  did  not  appear  to  have 
ever  proposed  or  agreed  to.  And  even  the  rate  of  interest 
which  the  bonds  were  to  bear  was  left  blank  in  the  resolution 
itself. 

From  the  whole  case  it  is  evident  that  no  contract  between  the 
parties  was  ever  made. 

The  judgment  of  the  General  Term  must,  therefore,  be  aflirm- 
ed,  with  costs. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Eeporter. 
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THE  PRESIDENT,  DIRECTORS  AND  COMPANY  OF 
THE  WESTFIELD  BANK,  Respondents,  v.  PETER  P. 
CORNEN,  Appellant. 

PrmcipcU  and  Agent — Corporation — Director — Notice. 

Wherever  the  very  act  of  the  agent  is  authorized  by  the  terms  of  the  power, 
and  the  act  is  in  itself  warranted  by  the  terms  used,  such  act  is  binding  on 
the  principal  as  to  all  persons  dealing  in  good  faith  with  the  agent.  In  such 
case  the  apparent  authority  is  thereat? authority. 

Notice  to  a  director  of  a  bank  that  a  note  discounted  by  the  bank  is  an  ac- 
commodation note,  is  notice  to  the  bank  only  in  cases  where  the  director  was 
acting  as  the  agent  of  the  bank  at  the  time  of  the  notice. 

It  is  upon  the  principle  that  the  agent  stands  in  the  stead  of  the  principal 
only  while  acting  as  his  agent 

Parker,  J. — The  action  is  brought  npon  a  promissory  note  for 
$3,000,  purporting  to  have  been  made  by  the  Defendant,  by  his 
attorney,  H.  A.  Bartlett,  dated  18th  September,  1860,  payable 
three  months  from  date,  to  the  order  of  Carson  &  Hard,  and  by 
them  endorsed  to  Jessup  &  Laflin,  who  endorsed  it  to  the 
Plaintiffs. 

It  appeared  upon  the  trial  that  Bartlett,  who  made  the  note 
in  the  Defendant's  name,  was  his  attorney  in  fact,  for  him  in 
his  name,  place,  and  stead,  to  sign  all  notes  and  checks,  and 
accept  all  drafts,  in  conducting  his  business,  as  then  prosecuted 
by  him  in  the  city  of  New  York  ;  that  the  note  was,  at  the  request 
of  Jessup  &  Laflin,  discounted  by  the  Plaintiffs  before  maturity, 
in  the  usual  couree  of  business,  for  the  benefit  of  Carson  &  Hard. 

The  Defendant  offered  to  show  that  the  note  was  made  as  an 
accommodation  for  Carson  &  Hard,  and  not  in  the  usual  scope  of 
Defendant's  business,  and  without  his  knowledge  or  counseL 
This  was  objected  to  by  the  Plaintiffi,  and  excluded  by  the  Court, 
to  which  ruling  the  Defendant  excepted. 

It  was  shown  that  Jessup  was  one  of  the  directors  of  the 
Plaintiffs'  bank,  and  that  he  knew  the  object  for  which  the  note 
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was  made,  but  he  had  no  power  to  direct  the  note  to  be  discount- 
ed, and  did  not  so  direct. 

The  counsel  for  the  Defendant  then  renewed  the  same  offer, 
on  the  ground  that  the  bank  had  notice  that  the  note  was  an 
acconunodation  note  through  Jessup,  a  director.  This  was  objected 
to  by  Plaintiffs'  counsel,  and  excluded  by  the  Court,  and  the 
Defendant  excepted. 

When  the  Plaintiffs  rested  their  case,  the  Defendant  moved 
for  a  dismissal  of  the  complaint  on  the  grounds : 

1.  That  the  evidence  in  the  case  shows  that  the  authority  of 
the  agent  Bartlett  was  a  special  authority,  and  limited  to  the 
business  of  the  Defendant. 

2.  That  there  is  no  proof  that  Bartlett,  in  giving  the  note  in 
question,  acted  within  the  scope  of  his  agency,  and  had  authority 
to  give  it. 

3.  The  authority  of  the  agent  Bartlett  being  special  and 
limited,  and  the  Defendant  having  offered  to  show  that  the  note 
was  an  accommodation  note,  the  Plaintife  must  show  themselves 
to  be  bond  fide  holders. 

The  motion  was  denied,  and  the  Defendant  excepted. 

The  Defendant  called  Jessup  as  a  witness,  and  asked  him  the 
follo^ving  question :  "  At  the  time  the  note  was  made,  was  there 
another  note  made  for  the  same  purpose,  and  subsequently 
diverted  to  other  purposes  by  you  ? "  The  Plaintiffs'  counsel 
objected  to  the  question  as  immaterial  and  irrelevant,  and  the 
objection  was  sustained,  to  which  ruling  the  Defendant  excepted. 

The  following  question  was  then  put  by  the  Defendant's 
counsel  to  the  witness :  "Were  you  and  Laflin,  at  the  time  the 
note  was  made,  creditors  of  Carson  &  Hard?"  The  question 
was  objected  to  by  Plaintiffs'  counsel  as  immaterial  and  irrelevant. 
The  Court  sustained  the  objection,  and  the  Defendant's  counsel 
excepted. 

The  evidence  being  closed,  the  Defendant's  counsel  asked  that 
the  question,  whether  the  Plaintiffs  had  notice  that  the  note  was 
an  accommodation  note,  should  be  submitted  to  the  jury,  and 
that  they  should  be  instructed,  that,  if  they  found  the  Plaintiffs 
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had  such  notice,  then  the  Defendant  would  be  entitled  to  a 
verdict.  The  Judge  refused  the  request,  and  directed  the  jury  to 
find  a  verdict  for  the  Plaintifl&,  for  the  amount  of  the  note  and 
interest,  to  which  the  Defendant's  counsel  excepted.  The  jury 
rendered  a  verdict  for  the  Plaintiffs  for  $3,063.50,  upon  which 
judgment  was  entered.  Upon  appeal  to  the  General  Term  the 
judgment  was  affirmed. 

There  is  no  doubt  that  the  Plaintiffs  are  bond  fide  holders  of 
the  note  for  value,  unless  they  are  chargeable  with  notice  of  its 
being  an  accommodation  note,  by  reason  of  notice  of  that  fact 
to  Jessup,  a  director.  If  they  are  bonS  fide  holders  of  the  note, 
for  value,  under  the  rule  which  is  now  well  settled  they  are 
entitled  to  recover  against  the  Defendant,  notwithstanding  the 
fact  that  his  attorney  exceeded  his  authority  in  making  it.  The 
principle  is,  as  stated  in  North  River  Bank-y.  Aymar  (3  Hill,  262): 
"  Whenever  the  very  act  of  the  agent  is  authorized  by  the  terms 
of  the  power — that  is,  whenever  by  comparing  the  act  done  by 
the  agent  with  the  words  of  the  power — the  act  is  in  itself  war- 
ranted by  the  terms  used,  such  act  is  binding  on  the  constituent, 
as  to  all  persons  dealing  in  good  faith  with  the  agent.  Sndi 
persons  are  not  bound  to  inquire  into  facts  aliunde.  The 
apparent  authority  is  the  real  authority."  This  principle,  although 
the  case  was  reversed  by  the  Court  for  the  Correction  of  Errors, 
has  been  since  recognized  and  established  by  numerous  cases  in 
this  court  (Farmers'  Bank  v.  Butchers  and  Drovers'  Bank,  4  Kern, 
627;  S.  C.  16  K  Y.  K.  135 ;  Griswold  v.  Haven,  25  N.  T.  R.  595; 
Exchange  Bank  v.  Monteath,  26  N.  Y.  R  505 ;  Bank  of  New 
York  V.  Bank  of  Ohio,  29  N.  Y.  R.  619).  The  note  being 
negotiable,  the  maker  is  deemed  in  law  to  enter  into  a  contract 
with  every  one  to  whom  it  is  afterward  negotiated ;  so  that  the 
Plaintiffs  thus  stand  in  privity  with  the  Defendant,  and  are 
within  the  rule,  dealing  in  good  faith  with  the  agent,  notwith- 
standing the  payees  and  their  immediate  endorsers  had  notice 
that  the  agent  was  transcending  his  authority  in  the  making  of 
the  note  (Farmers  and  Mechanics'  Bank  v.  Butchers  and  Drovers' 
Bank,  16  N.  Y.  R.  141 ;  Griswold  v.  Haven,  25  N.  Y.  R.  602). 
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This  principle  disposes  of  the  exception  to  the  refusal  to  dismiss 
the  complaint,  and  brings  ns  to  an  examination  of  the  question, 
whether  notice  to  Jessup,  that  the  note  was  an  accommodation 
note,  was  notice  to  the  Plaintiffs.  It  is  to  be  remembered  that 
Jessup,  although  a  director  of  Plaintiffs'  bank,  was  not  acting 
as  such  in  the  discounting  of  the  note,  and,  so  far  as  was  shown, 
or  offered  to  be  shown,  notice  of  the  object  for  which  the  note 
was  made  was  not  given  to  him  as  such  director. 

He  was  no  agent  of  the  bank  in  this  transaction,  and  the  rule 
that  notice  to  an  agent  is  notice  to  the  principal,  does  not  apply. 
It  was  said  by  Ch.  J.  Nelson,  in  Bank  of  U.  S.  v.  Davis  (2  Hill, 
463)  :  "  I  agree  that  notice  to  a  director,  or  knowledge  derived 
by  him  while  not  engaged  oflScially  in  the  business  of  the  bank, 
cannot  and  should  not  operate  to  the  prejudice  of  the  latter. 
This  is  clear  from  the  ground  and  reason  upon  which  the  doctrine 
of  notice  to  the  principal  through  the  agent  rests.  The  principal 
is  chargeable  with  this  knowledge,  for  the  reason  that  the  agent 
is  substituted  in  his  place,  and  represents  him  in  the  particular 
transaction;  and  as  this  relation,  strictly  speaking,  exists  only 
while  the  agent  is  acting  in  the  business  thus  delegated  to  him, 
it  is  proper  to  limit  it  to  such  occasions."  This  agrees  with  the 
decision  of  the  Court  in  National  Bank  v.  Norton  (1  Hill,  572). 
In  that  case  one  member  of  the  firm,  after  dissolution,  renewed  a 
partnership  note  held  by  the  Plaintiffs,  without  authority  from, 
or  knowledge  of  Norton,  his  late  copartner.  Before  the  making 
of  the  note  in  question,  one  of  the  directors  of  the  Plaintiffs'  bank 
knew  of  the  dissolution  of  the  firm,  and  the  question  was  whether 
such  knowledge  was  notice  to  the  Plaintiffs.  At  the  Circuit  it 
was  held  that  it  was,  and  the  Plaintiffs  were  nonsuited.  A  motion 
was  made  to  the  Court,  in  banc,  in  a  case  to  set  aside  the  nonsuit, 
and  for  a  new  trial,  which  was  granted.  The  Court  say :  "  In 
the  case  at  bar  the  learned  Judge  held  that  proof  of  publishing  the 
notice,  and  actual  knowledge  in  the  director  whose  duty,  ow  one 
of  the  board,  it  was  to  pass  on  the  discount  and  renewal  of  notes, 
and  who  was,  therefore,  to  be  regarded  as  the  agent  of  the 
Plaintifi^,  was  suflicient  proof  of  their  knowledge.     In  this  we 
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think  he  erred.  The  board  were  the  agents  for  the  purposes 
mentioned,  and  they  should  acquire  this  sort  of  knowledge  as 
such — or,  at  least,  the  firm  should  show  notice  brought  home  to 
some  other  agent  specially  authorized  by  the  bank,  or  by  the 
course  of  their  business  to  receive  it."  (See  also  Angell  &  Ames 
on  Corporations,  §§  307,  308,  and  cases  cited.) 

In  the  case  before  us,  I  think  the  knowledge  of  Jessup,  that 
the  note  was  an  accommodation  note,  was  not  notice  of  that  fact 
to  the  Plaintiffs. 

The  question  put  to  the  witness  Jessup,  whether,  at  the  time  the 
note  in  question  was  made,  another  note  was  made  for  the  same 
purpose,  and  subsequently  diverted  to  other  purposes  by  him, 
was  manifestly  immaterial  and  irrelevant,  and,  therefore,  proper- 
ly excluded. 

The  same  is  true  of  the  question  whether  Jessup  &  Laflin 
were  creditors  of  Carson  &  Hard,  at  the  time  when  the  note  in 
question  was  made. 

There  was  no  question  to  be  submitted  to  the  jury,  and  they 
were  properly  directed  to  find  a  verdict  for  the  Plaintiflfe. 

The  judgment  should  be  affirmed. 

All  affirm. 

JOEL  TIFFANY, 
State  Keporter. 
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ALCESTE  BUTTON,  Respondent,  v.  EMANUEL   McCAU- 
LEY,  Appellant. 

Breach  of  Promise — Evidence — Mitigation — Conduct  of  Plaintiff. 

In  an  action  for  damages  for  a  breach  of  promise  to  marry,  it  is  competent  to 
prove  any  misconduct  on  the  part  of  the  Plaintiff,  showing  her  to  be  an  unfit 
companion  in  married  life,  in  mitigation  of  damages. 

Under  the  general  issue  in  such  action  it  is  competent  for  the  Defendant  to 
prove  in  mitigation  of  damages  that  Plaintiff  was  in  the  habit  of  drinking  in- 
toxicating liquors  to  excess. 

W,  K  Cogmjoell  for  Respondent. 
T.  JR.  St/>'ong  for  Appellant. 

Grovee,  J. — The  declaration  of  Defendant  to  the  Plaintiff  that 
he  would  make  a  good  home  for  her,  was  competent  evidence, 
in  connection  with  the  other  conversation  had  at  the  time.  It 
tended  to  prove  the  contract  of  marriage  alleged  by  the  Plain- 
tiff. The  same  may  be  said  of  his  declaration  to  her,  that  he  would 
build  a  brick  house,  and  fit  it  up  nice,  keep  a  carriage,  &c. 

The  Defendant  offered  to  prove  that  the  Plaintiff,  while  she 
was  living  with  him,  drank  intoxicating  liquors  to  excess,  and 
sometimes  got  intoxicated.  The  Plaintiff  objected  to  this  proof. 
The  objection  was  sustained,  and  the  Defendant  excepted.  The 
case  is  very  brief,  and  does  not  fully  show  the  evidence  that  had 
been  given. 

When  this  proof  was  offered,  the  fair  intendment  from  the  case 
is,  that  the  Defendant,  although  unmarried,  had  a  family  with 
which  he  lived ;  that  the  Plaintiff  lived  with  him,  for  a  time, 
as  housekeeper.  That  the  courtship  was  had,  and  the  prom- 
ise of  marriage  was  made,  while  she  so  lived  with  him.  The 
Plaintiff's  counsel  insists  that  the  evidence  was  not  admissible 
under  the  answer.  The  answer  was  a  general  denial  only. 
Under  this  answer  it  is  clear  that  the  evidence  offered  was  not 
competent  as  a  defence  to  the  action  (Code,  §  149  ;  McKyring  v. 
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Bull,  16  N.  Y.  Rep.  279).  It  was  admissible  under  the  answer, 
in  mitigation  of  damages,  if  competent  for  that  purpose  (Travis 
V.  Barger,  24  Barb.  614,  and  cases  cited).  I  think  the  evidence 
was  competent  in  mitigation  of  damages  (Palmer  v.  Andrews,  7 
Wend.  142 ;  Willard  v.  Stone,  7  Cowen,  22,  and  cases  cited).  Id 
these  cases  the  evidence  related  to  unchaste  and  immodest  conduct, 
and  it  was  held  competent,  either  in  bar  or  mitigation,  according 
to  the  particular  facts  established. 

The  reasoning  of  the  Court  shows  that  any  misconduct  showing 
that  the  party  complaining  would  be  an  unfit  companion  in  mar- 
ried life,  may  be  given  in  evidence,  in  mitigation  of  damages.  It 
requires  no  argument  to  prove  that  habits  of  intoxication  render 
the  party  addicted  to  them  thus  unfit. 

It  is  insisted  by  the  Plaintifl^'s  counsel,  that  the  evidence  being 
inadmissible  under  the  pleadings  as  a  defence,  the  counsel  should 
have  specified  in  his  offer  the  purpose  for  which  he  proposed  to 
introduce  it.  This  position  cannot  be  sustained.  When  there  is  an 
offer  of  evidence  competent  for  any  purpose  in  the  cause,  and  the 
evidence  is  rejected,  it  is  error,  although  not  competent  for  other 
purposes  in  the  action.  In  Travis  v.  Barger  (supra),  the  ruhng 
of  the  Judge  at  circuit  was  sustained,  upon  the  ground  that  it 
appeared  that  the  evidence  rejected  was  offered  as  a  defence 
to  the  action,  and  tliat  it  was  properly  rejected  as  inadmissible, 
under  the  answer,  for  that  purpose. 

Under  these  circumstances,  if  the  evidence  is  admissible  for  some 
other  purpose,  the  counsel  should  specify  such  pm-pose.  Tliis  is 
all  that  the  case  decides  upon  this  point. 

In  the  present  case,  the  offer  was  general,  and  the  ground  of 
the  rejection  does  not  at  all  appear. 

All  that  the  case  shows  is,  that  competent  evidence  in  mitiga- 
tion of  damages  was  offered  and  rejected,  without  anything  show- 
ing the  purpose  of  the  offer  or  ground  of  rejection. 

It  is  further  insisted  that  the  Defendant  may  have  induced  the 
Plaintiff  to  drink,  or  may  have  known  of  this  habit,  at  the  time 
of  entering  into  the  contract. 

The  answer  to  this  is,  that  if  such  facts  existed,  it  was  incum- 
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bent  upon  the  Plaintiff  to  prove  them.  The  Defendant  in  his 
offer  was  not  bound  to  negative  them. 

My  conclusion  is,  that  the  judgment  appealed  from  should  be 
reversed,  and  a  new  trial  ordered. 

All  reverse,  except  Pabkek  and  Hunt,  J  J. 

JOEL  TIFFANY, 
State  Reporter. 
29 
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CATHARINE  JENKINS,  Administratrix,  and  THOMAS  G. 
WAIT,  Administrator,  etc..  Respondents,  v.  DAVID  E. 
WHEELER,  Appellant. 

Master  of  Vessel — Contract  for  JServices-^Lien — Condition  precedent 

The  master  of  a  vessel  has  no  lien  on  the  vessel  for  his  wages ;  he  contracts 
upon  the  credit  of  the  owners  thereof.     Per  Davies,  J. 

The  doctrine  of  mariners'  contracts,  seamen's  wages,  &c.,  that  freight  is  the 
mother  of  wages,  does  not  apply  to  the  contract  of  the  master  for  wages. 

Where  the  master  was  engaged  for  a  round  voyage,  and  the  vessel  was  lost, 
held,  that  tlie  Captain  could  recover  wages  only  for  the  time  employed  as  master 
of  the  vessel ;  and  that  the  breaking  up  of  the  voyage  by  the  loss  of  the  vessel, 
terminated  his  employment  as  Captain,  and  that  he  could  not  recover  for 
wages  after  that  time. 

«/".  W.  Edmonds  for  Appellant. 
C,  N.  Black  for  Respondents. 

Davies,  Ch. J. — Oliver  N.  Jenkins,  the  Plaintiff's  intestate,  was 
employed  by  one  Anthony  Pelletier  to  take  charge  of  the  bark 
Peytona,  then  lying  in  the  port  of  New  York,  on  her  then  con- 
templated voyage  to  Australia.  The  title  of  the  bark  then  stood 
in  the  name  of  the  Defendant  as  owner,  although,  in  fact,  he  was 
not  such  owner.  On  the  8th  day  of  February,  1853,  the  Defend- 
ant, in  whose  name  the  title  to  the  bark  stood,  and  Jenkins,  entered 
into  an  agreement  substantially  as  follows :  The  said  Jenkins  there- 
by agreed  to  and  with  the  Defendant,  to  take  charge  of  the  bark 
Peytona,  then  lying  in  the  port  of  New  York,  for  her  then  pres- 
ent voyage  to  Australia,  and  return  to  New  York,  according  to  in- 
structions given  him  by  Anthony  Pelletier ;  and  Jenkins  agreed 
to  use  his  best  efforts  for  the  interests  of  the  said  bark  and  owners. 

And  the  Defendant  covenanted  and  agreed  that  he  would  pay 
to  Jenkins,  in  consideration  of  said  services,  the  sum  of  one  hun- 
dred and  fifty  dollars  for  each  and  every  month  of  said  period 
during  said  outward  and  return  voyage. 

The  bark  was  owned  by  said  Pelletier,  and  Overman  &Gruner; 
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and  they  were  the  persons  beneficially  interested  in  said 
voyage. 

The  instructions  of  Pelletier  to  Jenkins,  under  date  of  Feb.  7, 
1853,  are  set  out  in  the  case,  and  show  fully  that  Pelletier  assum- 
ed the  sole  control  a*nd  direction  of  the  voyage.  The  Defendant 
offered  to  prove  on  the  trial  that  this  agreement  between  himself 
and  Jenkins  was  signed  by  him  solely  for  and  on  behalf  of  said 
Pelletier,  Overman  &  Gruner ;  that  they  were  the  only  persons 
beneficially  interested  in  said  bark  Peytona ;  that  the  Defend- 
ant had  no  beneficial  interest  in  her  or  her  cargo  or  voyage  ;  that 
he  was  not  interested  in  or  connected  with  any  other  ships  or 
mercantile  business ;  and  was  connected  with  said  bark  Peytona 
only  as  holding  the  naked  legal  title  to  her,  for  and  on  behalf  of 
said  Pelletier,  Overman  &  Gruner ;  that  all  these  facts  were  known 
to  said  Jenkins,  and  to  all  parties  having  dealings  with  said  bark 
Peytona,  or  her  owners,  before  said  agreement  in  suit  was  execu- 
ted ;  and  that  Jenkins,  in  making  such  agreement,  gave  credit  to 
and  relied  upon  the  responsibility  of  said  Pelletier,  Overman  & 
Gruner,  and  not  upon  that  of  the  Defendant. 

To  this  evidence  the  Plaintiffs'  counsel  objected,  and  upon  such 
objection  the  same  was  excluded.  In  the  further  consideration  of 
this  case,  we  shall  assume  that  the  matter  so  offered  in  evidence, 
and  excluded  on  the  Plaintiffs'  objection,  was  true,  and  could  have 
been  proven.  The  bark  Peytona  sailed  on  her  intended  voyage 
from  the  port  of  "New  York  soon  after  the  date  of  said  agree- 
ment, and  was  compelled,  in  the  judgment  of  the  master,  to  put 
into  the  port  of  Bahia,  South  America,  by  reason  of  shortness  of 
water.  After  leaving  Bahia  the  vessel  put  into  Cape  Town,  on 
the  coast  of  Africa,  for  water  and  fresh  provisions.  After  leaving 
Cape  Town,  the  bark  encountered  heavy  winds  and  lost  her  nid- 
der ;  and  the  vessel  leaked,  and  the  captain  then  put  into  Port 
Louis,  on  the  island  of  Mauritius,  where  he  arrived  on  the  16th 
of  August,  1853.  On  the  8th  of  September  following,  the  captain 
abandoned  the  vessel  to  the  underwriters,  and  she  was  advertised 
lor  sale ;  and  the  further  voyage  was  then  abandoned.  The  Judge, 
at  the  trial,  instructed  the  jury  that  the  Plaintiffs  (in  whose  name 
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the  suit  had  been  revived  upon  the  death  of  Jenkins)  was  entitled 
to  recover  of  the  Defendant  $150  a  month,  from  February  8, 
1853,  to  November  25,  1853,  and  for  such  further  period  of  time 
as  would  be  reasonably  required  for  Captain  Jenkins  to  return  to 
New  York  from  Mauritius,  by  the  first  usual  mode  of  conveyance 
that  presented  itself  after  November  25,  1853,  with  interest  on 
the  aggregate  amount  from  February  14r,  1855,  unless  the  voyage 
was  broken  up  through  the  unskilfulness,  negligence,  fault,  or 
fraud  of  Captain  Jenkins,  in  which  event  the  Defendant  was 
entitled  to  a  verdict ;  or  unless  some  damage  had  accrued  to  the 
Defendant  from  the  fault,  negligence,  unskilfuhiess,  or  finud  of 
the  Captain  in  the  line  of  his  duty. 

The  Defendant  claimed  that  the  voyage  was  broken  up  by 
reason  of  the  negligence,  unskilfuhiess,  neglect,  fraud,  and  fault  of 
the  Captain  in  this : 

I^irst.  That  the  vessel  could  have  been  repaired  and  proceeded 
on  her  voyage,  and  therefore  the  Captain  was  not  justified  in 
abandoning  her,  and  causing  her  to  be  advertised  for  sale. 

Secofid,  That  the  Captain,  without  good  cause,  deviated  twice 
from  the  course  of  the  voyage,  and  put  into  Bahia  and  Cape  Town, 
and  remained  there  longer  than  was  necessary,  and  thereby  caused 
the  vessel  to  encounter  the  storm  which  was  the  immediate  cause 
of  the  necessity  of  putting  into  Mauritius. 

The  Judge  charged  that,  if  the  jury  should  find  both  that  the 
Captain  could  have  procured  sufficient  means  to  repair  the  vessel, 
and  that  under  all  the  circumstances  it  was  best  for  the  interests 
of  the  owners  that  she  should  be  repaired  at  Mauritius,  then  their 
verdict  was  to  be  for  the  Defendant.  If,  however,  they  should 
find  either  that  the  Captain  could  not  procure  sufficient  means  to 
repair  the  vessel,  or  if  he  could  that  it  was  not  for  the  best  intei^ 
ests  of  the  owners  to  have  the  repairs  made  at  Mauritius,  then  the 
Captain  was  justified  in  abandoning  the  vessel  and  advertising  her 
for  sale ;  and  the  Judge  further  charged,  that  if,  after  taking  all  the 
matter  referred  to  into  consideration,  with  the  other  facts  proved 
in  the  case,  the  jury  should  come  to  the  conclusion  that  means 
could  have  been  raised  for  making  these  repairs,  and  that  it  was 
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for  the  best  interests  of  the  owners  that  the  repairs  should  have 
been  made  at  the  port  of  Mauritius,  then  that  disposed  of  the  case 
in  favor  of  the  Defendant,  and  there  was  no  necessity  of  consider- 
ing the  other  matters  set  up  in  his  defence.  If,  however,  the  jury 
should  come  to  a  contrary  conclusion,  then,  in  order  to  find  for 
the  Defendant,  they  would  consider  the  second  claim  of  the  De- 
fendant, which  was  whether  the  Captain,  without  good  cause, 
deviated  from  his  course  to  put  into  Bahia  and  into  Cape  Town, 
and  remained  there  longer  than  was  necessary,  and  by  such  devia- 
tion contributed  to  the  disaster  which  finally  compelled  the  ship 
to  put  into  Mauritius.  And  he  also  charged,  that  if  the  jury 
should  find  that  the  Captain,  without  just  cause,  did  deviate  from 
the  proper  course  laid  down  for  the  prosecution  of  the  voyage,  and 
did  remain  longer  than  was  necessary,  and  that  these  two  things 
contributed  to  the  final  disaster,  then,  in  that  event,  the  jury 
wore  directed  to  find  their  verdict  for  the  Defendant.  He  further 
charged,  that  if  the  jury  should  find  against  the  Defendant  upon 
these  three  points,  then  that  they  should  find  for  the  Plaintiffs, 
unless,  by  reason  of  some  further  negligence  or  unskilfulness  of 
the  Captain  in  the  line  of  his  duty,  some  damage  had  occurred  to 
the  owners,  and  that,  in  that  case,  the  jury  should  inquire  what 
the  damage  was,  and  deduct  the  amount  from  what  the  Captain 
would  otherwise  be  entitled  to  recover,  and  give  a  verdict  for  the 
balance  in  favor  of  the  Plaintiffs. 

The  Defendant  excepted  to  the  charge,  as  to  the  time  for  which 
wages  were  recoverable,  on  the  ground  that,  if  recoverable  at  all, 
they  could  not  be  recovered  for  a  longer  period  than  from  the 
inception  of  the  contract  sued  on  to  the  breaking  up  of  the 
voyage. 

The  Defendant  also  excepted  to  that  portion  of  the  charge 
which  stated  that  the  Plaintiff  was  entitled  to  recover  unless  the 
voyage  was  broken  up  through  the  unskilfalness,  negligence, 
fault  or  fraud  of  Captain  Jenkins.  Also,  to  that  portion  of  the 
charge  in  reference  to  the  first  and  second  claims  set  up  by  the 
Defendant ;  and  also  as  to  what  the  Judge  charged  the  jury,  in 
reference  to  the  damage  sustained  by  the  owners,  arising  from  the 
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negligence  or  unskilfulness  of  the  Captain,  or  from  the  unjusti- 
fiable deviations  (if  the  jury  should  find  such  deviations  unjusti- 
fiable) made  by  the  Captain  in  the  prosecution  of  the  voyage. 
The  jury  found  a  verdict  for  the  PlaintifiB  for  the  sum  of  $5,285 — 
thus  allowing  the  Captain  his  monthly  wages,  as  specified  in  tlie 
contract  with  the  Defendant,  up  to  October  11,  1854,  the  time  of 
his  arrival  in  the  port  of  New  York,  and  interest  on  that  smn 
from  February  14,  1855. 

Judgment  was  entered  at  the  Special  Term  of  the  New  York 
Supreme  Court,  in  accordance  with  the  verdict,  for  the  Plaintiffs, 
and  on  appeal  to  the  General  Term  of  that  Court,  the  judgment, 
by  consent  of  the  Plaintiffs,  was  modified  by  deducting  therefrom 
the  amount  allowed  the  Plaintiffs  for  the  wages  of  the  intestate 
from  May  27,  1854,  to  October  11, 1854,  amounting  to  $675,  with 
interest  from  February  14,  1855,  amounting,  in  all,  to  the  sum  of 
$1,195.53 ;  and  the  General  Term  affirmed  the  judgment  with 
such  deductions. 

The  verdict  of  the  jury  must  be  taken  and  assumed  to  have 
established  the  following  facts  in  this  action : 

1.  That  the  voyage  in  question  was  not  broken  up  through  the 
unskilfulness,  negligence,  fault  or  fraud  of  Captain  Jenkins. 

2.  That  the  vessel  could  not  have  been  repaired  at  Mauritius, 
and  have  proceeded  from  thence  on  her  contemplated  voyage  to 
Australia ;  and  that  the  Captain  was  justified  in  abandoning  the 
vessel,  and  such  voyage,  at  Mauritius,  and  causing  the  vessel  to 
be  there  advertised  for  sale. 

3.  That  the  Captain  did  not  deviate  twice  from  the  course  of 
his  voyage,  by  putting  into  Bahia  and  Cape  Town,  without  good 
cause ;  and  that  he  did  not  remain  in  those  places  longer  than 
was  necessary,  and  that  such  deviations  and  delays  were  without 
fault  on  his  part. 

4.  That  the  owners  of  said  bark  did  not  sustain  any  damage  by 
reason  of  the  fault,  n^ligence,  or  unskilfulness  of  the  Captain  in 
the  line  of  his  duty. 

These  facts  being  established,  if  no  error  was  committed  upon 
the  trial,  it  would  follow,  as  a  necessary  consequence,  that  the 
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Captain,  if  entitled  to  recover  at  all,  was  entitled  to  recover  the 
wages  agreed  upon  from  the  Defendant,  so  long  as  he  continued 
in  command  of  the  vessel. 

We  are  to  bear  in  mind,  however,  in  looking  into  the  rights  of 
the  Captain,  that  they  arise  and  grow  out  of  the  contract  made 
with  the  Defendant,  so  far  as  any  liability  on  his  part  exists. 

The  law  of  England,  and  that  of  this  country,  holds  that  the 
master  has  no  lien  on  the  ship  for  his  wages,  and  it  is  now  defi- 
nitely and  clearly  settled  in  England,  that  the  master  contracts 
upon  the  credit  of  the  owner,  and  not  of  the  ship,  and  that  he 
has  no  lien  on  the  ship,  freight,  or  cargo  for  any  debt  of  his  own, 
as  for  wages,  or  stores  purchased,  or  repairs  done  at  his  expense, 
either  at  home  or  on  the  voyage.  The  reason  for  this  laid  down  in 
the  books  of  the  common  law  is,  that  although  mariners  are 
supposed  to  contract  on  the  credit  of  their  ships,  the  master's 
contract  is  altogether  of  a  personal  nature,  on  the  credit  of  the 
owner  (12  Mod.  E.  405 ;  Kead  v.  Chapman,  2  Strange,  937 ; 
Ragg  V.  King,  id.  858 ;  Clay  v.  Sudgrave,  1  Salk,  33  ;  S.  C.  1  Ld. 
Ray.  576,  and  Carth.  518;  Curtis'  Eights,  &c.,  p.  252 ;  3  Kent's 
Com.,  p.  166). 

Chancellor  Kent  thought  this  doctrine  in  the  English  law 
remained  yet  to  be  definitely  settled  and  declared  in  this  country, 
and  refers  to  various  cases  in  which  the  English  authorities  have 
either  been  overruled,  questioned,  or  qualified  by  the  Judges  in 
the  United  States.  But  he  says  that,  by  the  case  of  Van  Bok- 
kelin  v.  IngersoU  (5  Wend.  315),  as  settled  in  the  Court  of  Errors 
in  New  York,  the  English  law  was  recognized,  that  the  master 
had  no  lien  on  the  freight,  nor  on  the  vessel,  for  his  wages.  If  it 
were  necessary  to  the  decision  of  this  case,  we  should  feel  bound 
to  adhere  to  the  doctrine  thus  promulgated  by  the  highest  Court 
of  this  State  as  the  law  of  this  State,  and  which  has  been  a 
recognized  rule  of  law  therein  for  nearly  forty  years.  The  mas- 
ter's contract  is  therefore  to  be  governed  by  and  construed  by 
the  same  rules  of  law  as  are  applicable  to  other  contracts.  The 
doctrine  in  relation  to  mariners'  contracts,  and  to  those  of  sea- 
men for  wages,  and  the  maxim  that  '^  freight  is  the  mother  of 
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wages,"  have  no  relevancy  or  application  whatever  to  the  con- 
tract of  a  master  for  his  compensation  as  snch.  That  contract  is 
to  be  governed  by  its  terms,  and  by  the  same  rules  which  are 
applied  to  the  construction  of  all  other  contracts.  By  the 
terms  of  Captain  Jenkins'  contract  with  the  Defendant,  he 
agreed  to  take  chaise  of  the  vessel,  and  be  governed  in  the  disr 
charge  of  his  duties,  as  master  thereof,  according  to  the  instruc- 
tions given  to  him  by  Pelletier,  and  to  use  his  best  efforts  for  the 
interests  of  the  said  bark  and  owners.  A  faithful  compliance 
with  these  terms  was  a  condition  precedent  to  his  right  to  de- 
mand and  receive  the  stipulated  wages.  The  case  of  Van 
Bokkelin  v.  IngersoU  (supra)  held  that  the  Captain,  to  entitle 
himself  to  his  wages,  must  show  that  his  conduct  was  that 
of  a  prudent,  judicious,  and  careful  master.  The  Judge  at 
the  trial  therefore  properly  told  the  jury  that  the  Plain- 
tiffs could  not  recover  if  the  voyage  was  broken  up  through 
the  unskilfulness,  negligence,  fault  or  fraud  of  Captain  Jenkins. 
In  Macy  v.  Wheeler  (30  N.  T.  231),  which  was  an  action  for 
supplies  furnished  this  same  vessel,  where  the  same  fects  appeared 
as  to  the  ownership  of  this  vessel  as  were  given  in  evidence 
or  offered  in  evidence  upon  the  trial  of  this  action,  this  Court 
held,  that  it  was  indubitably  established  that  Pelletier  was  the 
real  owner  of  the  vessel,  both  before  and  after  the  transfer  to  the 
Defendant;  that  the  Defendant  had  no  interest  in  her  or  her 
earnings,  and  that  they  belonged  to  Pelletier,  or  those  to  whom 
he  transferred  them.  Tliat  under  these  circumstances  the  De- 
fendant was  not  liable  for  supplies,  unless  purchased  by  him,  or 
by  some  person  authorized  by  him. 

Applying  the  doctrine  of  this  case  to  the  one  now  under  exami- 
nation, it  follows  that,  independent  of  the  contract  given  in  evi- 
dence, there  would  be  no  liability  whatever  on  the  part  of  the 
Defendant  for  any  wages  due  the  Captain,  or  for  services  rendered 
by  him  for  or  on  account  of  this  vessel  or  her  ownere,  or  for  their 
benefit.  No  implied  promise,  therefore,  could  be  raised  that  the 
Defendant  was  to  pay  for  the  same,  as  Captain  Jenkins  well  knew 
the  special  relations  this  Defendant  held  to  said  vessel,  and  to  her 
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owners.  And  it  also  follows  that,  whatever  may  be  the  liability 
of  the  owners  to  the  Captain  for  services  rendered  on  a  quantum 
meruit,  or  on  implied  assumpsit,  the  Defendant's  liability  can 
alone  spring  from,  and  must  be  measured  by  his  contract.  But  it 
was  competent  for  the  Defendant  to  stipulate  and  agree  to  pay 
either  the  Captain's  wages  or  to  pay  for  supplies  furnished  the  ves- 
sel, or  any  other  liability  which  he  might  elect  to  incur ;  such 
agreement  or  undertaking  was  in  its  nature  collateral  to  the  pri- 
mary liability  of  the  owners  for  the  debt,  which  was  in  fact 
theirs.  The  position  of  the  Defendant  in  this  action  is  that  of 
surety  for  the  owners,  who  are  primarily  bound  to  pay  and  dis- 
charge the  wages  of  the  captain  employed  by  them  to  navigate 
their  vessel,  and  for  their  benefit.  In  this  aspect  we  are  to  regard 
the  Defendant's  undertaking,  and  the  liability  arising  therefrom. 
A  careful  examination  of  the  contract  entered  into  between  the 
parties  will  show  what  each  contracted  to  perform,  and  the  liabi- 
lities imposed  thereby  upon  each.  Captain  Jenkins  agreed,  on 
his  part,  to  take  charge  of  the  bark  for  her  then  present  voyage 
to  Australia  and  return  to  New  York,  according  to  the  instruc- 
tions given  to  him  by  Pelletier.  By  reference  to  them,  it  will  be 
seen  that  a  round  voyage  was  contemplated  from  New  York  to 
Australia  and  back.  And  in  consideration  of  the  said  services  the 
Defendant  agreed  to  pay  Jenkins  the  sum  of  $150  per  month  for 
each  and  every  month  of  said  period  during  said  outward  and 
return  voyage.  This  contract  was  entire,  and  for  the  round 
voyage,  and  unless  there  was  full  performance  on  the  part  of  Jen- 
kins, the  Defendant  cannot  be  called  upon,  in  accordance  with  the 
terms  of  his  contract,  for  payment  as  for  a  part  performance.  The 
current  of  decision  on  this  question  is  too  uniform,  and  the  prin- 
ciples settled  too  firmly  established,  to  permit  them  to  be  ques- 
tioned or  departed  from. 

It  is  needless  to  go  outside  of  the  discussion  had  upon  this  ques- 
tion in  this  State.  The  case  of  McMillan  v.  Vanderlip  (12 
John.  166)  contains  an  elaborate  review  of  the  English  cases,  and 
enunciated  the  settled  rule  of  law  with  precision  and  entire  accu- 
racy.    In  that  case  the  agreement  was  that  the  Defendants  were  to 
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pay  Yanderlip  3  cents  per  ran  for  spinning,  and  that  he  was  to 
work  for  them  lOJ  months,  and  the  Plaintiff  claimed  for  spinning 
845  runs  at  3  cents  per  run.  The  question  was  whether  the  con- 
tract was  an  entire  contract,  performed  on  the  part  of  the  Plain- 
tiff, operating  as  a  condition  precedent,  or  whether  the  agreement 
to  pay  3  cents  a  run  on  one  side,  and  the  promise  to  work  for  10^ 
months  on  the  other,  were  independent  and  unconnected  with  the 
rate  at  which  the  Defendant  was  to  spin.  Judge  Spencer  said : 
"  It  is  evident  to  my  mind  that  the  parties  before  us  intended  that 
Yanderlip  should  serve  the  McMillans  for  10^  months,  and  that 
he  should  be  paid  3  cents  for  each  run  of  yam  spun  by  him,  and 
that  they  intended  this  as  one  entire  contract.  *  *  *  If  the  con- 
tract was  entire,  and  looked  as  well  to  the  price  per  run  as  to  the 
time  of  service,  it  necessarily  formed  a  condition  precedent ;  and 
then  Yanderlip  could  not  sue  until  he  had  performed  his  contract 
of  service,  or  until  the  period  within  which  it  was  to  be  perfonned 
had  elapsed."  In  view  of  this  authority,  we  must  regard  the  con- 
tract in  the  present  case  as  one  entire  contract,  and  that  the  rate 
per  month  stipulated  therein  was  to  be  paid  on  full  performance 
of  the  condition  precedent  on  the  part  of  Jenkins,  namely :  the 
services  as  master  of  the  vessel  for  the  whole  period  of  the  round 
voyage.  In  Reab  v.  Moor  (19  John.  337),  affirmed  in  the  Court 
of  Errors,  this  case  of  McMillan  v.  Yanderlip  was  cited  with 
approbation,  and  it  was  held,  that  when  M.  had  contracted  to 
work  for  R.  for  eight  months  for  104  dollars,  or  13  dollars  a 
month,  that  the  performance  of  the  work  was  a  condition  prece- 
dent, and  that  M.  could  not  recover  for  three  months'  work 
performed. 

It  was  also  held,  that  the  written  contract  between  the  parties 
was  an  entire  contract  of  hiring  for  eight  months,  at  a  stipulated 
price.  That  M.  was  to  work  eight  months  for  R.,  for  which  R 
was  to  pay  him  104  dollars,  or  13  dollars  a  month — not  13  dollars 
at  the  end  of  every  month,  but  the  entire  sum  of  104  dollars  to 
be  paid  was  to  be  equal  to  that  rate  of  compensation.  So  in  the 
case  at  bar,  it  is  clear  that  the  monthly  rate  fixed  was  not  to  be 
paid  at  the  expiration  of  every  month ;  but  when  the  round  voyage 


Digitized  by  VjOOQ IC 


1867.]  JENKINS  v.  WHEELER.  459 

Opinion  by  Davtes,  CtuJ. 

was  completed,  Jenkins  was  to  be  paid  at  that  rate  for  the  time 
necessarily  consumed  in  making  it.  See  also  Webb  v.  Ducking- 
field  (13  Jolm.  390);  Burrill  v.  Cleeman  (17  John.  72).  In  the 
latter  case,  the  action  was  brought  upon  a  covenant  to  a  charter 
party.  The  Defendant  agreed  for  the  charter  and  hire  of  the 
vessel  from  Xew  York  to  Pemambuco  and  back  for  the  sum  of 
$1,400  on  delivery  of  the  return  cargo,  on  arrival  of  the  vessel  at 
New  York.  The  vessel  went  to  Pernambuco,  but  in  consequence 
of  the  port  being  blockaded,  could  not  land  tlie  outward  cargo  or 
take  in  a  return  cargo,  but  returned  to  New  York  with  the  cargo 
as  originally  laden  on  the  vessel.  Van  Ness,  J.,  in  the  opinion 
of  the  Court,  said :  "  The  freight  stipulated  to  be  paid  by  the 
charter  party  depended  upon  the  performance  of  the  voyage,  and 
was  a  condition  precedent  to  the  freight  being  payable ;  and  this 
condition  not  having  been  performed,  the  freight  cannot  be  re- 
covered." To  the  same  effect  are  the  following  cases:  Lantry >. 
Parks  (8  Cowen,  63) ;  Monell  v.  Burns  (4  Denio,  121).  It  will 
now  be  convenient  to  examine  the  doctrine  settled  by  this  Court 
upon  this  question.  This  subject  received  a  very  thorough  dis- 
cussion in  the  learned  and  exhaustive  opinion  of  Comstock,  J., 
in  Smith  v.  Brady  (17  N.  Y.  173).  It  contained  a  review  of  the 
authorities,  and  deduces  from  them  this  principle :  That  accord- 
ing to  the  settled  law  of  this  State,  a  Plaintiff  cannot  recover  the 
payments  which,  by  the  teiTus  of  a  true  construction  of  the  con- 
tract, are  due  only  on  condition  of  performance  by  him,  unless  he 
can  show  such  performance,  or  prove  that  it  has  been  waived. 

The  same  doctrine  was  reiterated  in  Cunningham  v.  Jones 
(20  N.  Y.  486).  In  that  case  it  was  held  that  the  contract  (an 
agreement  to  erect  a  brewery  upon  the  Defendant's  land,  without 
any  stipulation  or  agreement  as  to  the  time  and  manner  of  pay- 
ment, except  that  the  labor  was  to  be  performed  by  day's  work) 
was  an  entire  one,  and  indivisible,  and  that  the  contractor  was 
not  entitled  to  recover  without  a  full  performance  on  his  part.  It 
matters  not  that  no  price  was  fixed  upon  as  a  compensation.  The 
Defendant  had  a  right  to  insist,  before  he  was  called  upon  to  pay, 
that  the  contract  should  be  first  performed.     The  same  doctrine 
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was  reaffirmed  in  Baker  v.  Higgins  (21  N".  Y.  397).  It  is 
deemed  clear  that,  by  the  terms  of  this  contract,  the  Defeijdant 
agreed  to  compensate  the  Plaintiffs'  intestate  for  the  romid  voy- 
age, at  a  certain  rate  of  compensation  per  month  for  the  time 
thus  employed  in  fulfilling  the  contract,  and  that  such  compensa- 
tion was  not  due  and  payable  until  the  performance  on  the  part 
of  Jenkins  of  the  conditions  precedent  to  such  payment. 

In  Oakley  v.  Morton  (11.  K  Y.  R.  25),  this  Court  decided 
that  a  condition  precedent  must  be  strictly  performed  to  entitle  a 
party  to  recov^er.  Judge  Allen,  in  his  opinion,  said :  "  Whenever 
a  party  by  his  own  contract  creates  a  duty  or  charge  upon  him- 
self he  is  bound  to  make  it  good,  if  he  may,  notwithstanding  any 
accident  by  inevitable  necessity,  because  he  might  have  provided 
against  it  by  his  contract  "  (citing  numerous  authorities).  Judge 
Johnson,  in  the  same  case,  said :  "  The  performance  must  be  ex- 
act, not  cy  pres." 

The  voyage  which  Plaintiffs'  intestate  agreed  to  perform  was 
not  made.  It  is  clear  upon  all  the  authorities  that  they  cannot 
recover,  unless  some  valid  and  legal  excuse  is  shown  for  the  non- 
performance by  him.  The  Plaintiffs  claim  that  the  interruption 
of  the  voyage,  and  the  sale  of  the  vessel  at  Mauritius,  furnish 
such  an  excuse.  To  this  the  Defendant  is  at  liberty  to  say, 
"  Non  in  hoc  foedere  veni."  Inevitable  accident  on  the  part  of 
a  third  party  is  not  an  adequate  excuse.  The  fault  of  the  De- 
fendant alone  is  available  for  such  a  purpose.  As  was  correctly  ob- 
served in  the  case  last  cited,  such  "  accident  by  inevitable  neces- 
sity is  not  available,  because  he  might  have  provided  against  it  by 
his  contract." 

This  Court  decided,  in  Harmony  v.  Bingham  (12  N.  Y.  99), 
that  when  a  party  imconditionally,  by  express  contract,  agrees  to 
do  an  act,  performance  is  not  excused  by  inevitable  accident  or 
other  unforeseen  contingency  not  within  his  control ;  and  in  the 
opinion  of  the  Court,  by  Judge  Edwards,  it  is  said  "  that  tliis 
rule  has  been  uniformly  followed,  and  that,  too,  even  in  cases  in 
which  its  application  has  been  considered  by  the  Court  as  attended 
with  great  hardship.     The  only  exception  which  has  ever  been 
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acknowledged,  is  where  a  party  has  contracted  to  do  a  thing  wliich 
the  law  considers  impossible." 

Judge  Kuggles  said :  "  It  is  a  well-settled  rule  of  law,  that  where 
a  party,  by  his  own  contract,  absolutely  engages  to  do  an  act,  it 
is  deemed  to  be  his  own  fault  and  folly  that  he  did  not  thereby 
expressly  provide  against  contingencies,  and  exempt  himself  from 
responsibility  in  certain  events.  And  in  such  a  case,  therefore — ^that 
is,  in  the  instance  of  an  absolute  and  general  contract — the  per- 
formance is  not  excused  by  an  inevitable  accident,  or  other  con- 
tingency, although  not  foreseen  by  or  within  the  control  of  the 
party."  The  same  docjtrine  was  enunciated  by  this  Court  in  Tomp- 
kins V.  Dudley  (25.  N.  Y.  272).  There  the  Plaintifis,  as  trus- 
tees of  a  school  distidct,  sued  to  recover  moneys  advanced  by  them 
toward  the  erection  of  a  school-house,  paid  on  account  to  one 
Chambers,  who  had  contracted  with  Plaintiffs  to  erect  and  build 
it  for  a  certain  sum,  and  the  Defendant  had  guaranteed  the 
faithful  performance  of  the  contract  by  Chambers.  Before  the 
building  was  entirely  completed,  it  was  destroyed  by  fire.  This 
Court  held  that  the  Plaintiffs  were  entitled  to  recover,  and  that  the 
justification  for  non-performance,  the  destruction  of  the  build- 
ing by  fire  and  inevitable  accident,  without  any  fault  on  the  part 
of  the  contractor,  was  no  legal  justification  for  the  non-perform- 
ance of  the  contract.  The  case  of  Adams  v.  Nichols  (19  Pick.  275) 
was  referred  to.  In  that  case  Morton,  J.,  in  delivering  the  opinion 
of  the  Court,  said :  "  The  Defendants  do  not  pretend  that  they 
have  executed  their  contract  to  build  a  house  for  the  Plaintiff, 
but  contend  that  the  facts  disclosed  furnish  a  legal  excuse  for  not 
doinff  it.  .  .  .  In  these  and  similar  cases,  which  seem  hard  and 
oppressive,  the  law  does  no  more  than  enforce  the  exact  contract 
entered  into.  If  there  was  any  hardship,  it  arises  from  the  indis- 
cretion or  want  of  foresight  of  the  suffering  party.  It  is  not  the 
province  of  the  law  to  release  persons  from  the  improvidence  of 
their  own  acts."  In  harmony  with  these  principles  is  the  case  of 
School  D5st.  No.  1  V.  Dauchy  (25  Conn.  530),  and  also  an  instruc- 
tive case  of  School  Trustees  of  Trenton  v.  Bennett  (3  Dutcher,  N.  J. 
514).     The  Supreme  Court  of  that  State  in  its  opinion  says : 
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"  No  rule  of  law  is  more  fii'mly  established  by  a  long  train  of 
decisions  than  this,  that  where  a  party,  by  liis  own  contract^  creates 
a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good  if  he 
may,  notwithstanding  any  accident  by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  his  contract."  In  reference 
to  the  hardship  of  such  a  rule,  the  Court  very  justly  says :  "  No  mat- 
ter how  hareh  and  apparently  unjust  in  its  operation  the  rule  may 
occasionally  be,  it  cannot  be  denied  that  it  has  its  foundation  in 
good  sense  and  inflexible  honesty.  He  that  agrees  to  do  an  act 
should  do  it,  unless  absolutely  impossible.  He  should  provide 
against  contingencies  in  his  contract.  Where  one  of  two  innocent 
persons  must  sustain  a  loss,  the  law  casts  it  upon  him  who  has 
agreed  to  sustain  it,  or  rather  the  law  leaves  it  where  the  agree- 
ment of  the  parties  has  put  it.  The  law  will  not  insert,  for  the 
benefit  of  one  of  the  parties,  by  construction,  an  exception  which 
the  parties  have  not,  either  by  design  or  neglect,  inserted  in  tbeu* 
engagement."  To  the  same  purport  is  the  law  of  Catlin  v.  Tobias 
(26  N.  Y.  217). 

It  logically  follows  from  these  authorities  that  the  contract  of 
the  Plaintiflfs'  intestate  with  the  Defendant  was  for  the  round 
voyage  and  an  entirety,  and  that  the  compensation  therein  spe- 
cified was  to  be  made  upon  its  performance ;  that  such  per- 
formance was  a  condition  precedent,  and  no  action  could  be  main- 
tained until  such  performance  had  taken  place,  unless  the  party 
upon  whom  such  performance  rested  established  a  valid  and  legal 
excuse  for  such  omission  or  non-performance ;  that  none  such 
has  been  shown  in  this  case,  and,  as  a  consequence,  neither  the 
Plaintiffs  nor  their  intestate  are  entitled  to  claim  such  compen- 
sation. If  these  views  are  concurred  in,  it  follows  that  the  judg- 
ment appealed  from  must  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

The  majority  of  the  Judges  are,  however,  of  the  opinion  that  the 
points  discussed  in  the  preceding  opinion  were  not  raised  upon 
the  trial  of  this  action,  and  therefore  are  not  now  available  to  the 
Defendant.  But  they  are  of  the  opinion  that  the  exception  to 
the  charge,  as  to  the  time  for  which  wages  were  recoverable,  if 


Digitized  by  VjOOQ IC 


1867.]  JENKINS  v.  WHEELER.  463 

Opinion  by  Da  vies,  Ch.  J.  | 

recoverable  at  all,  that  they  could  not  be  recovered  for  a  longer 
period  than  the  inception  of  the  contract  sued  on  to  the  breaking 
up  of  the  voyage,  presents  the  question  distinctly  for  what  period 
of  time  the  Plaintiffs  are  entitled  to  recover  wages  of  the  Captain 
from  the  Defendant,  This  Court  is  of  the  opinion  that  such 
recovery  must  be  confined  to  the  period  during  which  Captain 
Jenkins  performed  the  service  as  master,  namely :  from  the  time 
of  the  inception  of  the  voyage,  on  the  8th  day  of  February, 
1853,  to  the  date  of  its  abandonment  and  breaking  up,  on  the  8th 
of  September,  1853. 

The  judgment  appealed  from  is  therefore  affirmed,  without 
costs  of  this  appeal,  if  Plaintiffs  elect  and  consent  to  deduct  all 
allowances  for  wages  after  September  8, 1853,  and  interest  thereon 
included  in  the  judgment.  If  they  do  not  so  elect  and  consent 
within  twenty  days  after  notice  of  this  judgment,  the  said  judg- 
ment is  reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

Wright,  Porter,  Fullerton,  and  Parker,  JJ.,  concur  in  re- 
versing, unless  there  is  a  reduction  of  damages  to  compensation 
while  actually  navigating  vessel. 

Affirmed,  conditionally. 

Hunt,  J.,  and  Grover,  J.,  dissent. 

JOEL  TIFFANY, 
State  Reporter. 
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JOHN  C.  MAETIN  and  Othees,  Eespondento,  v.  CHAELES 
KUNZMULLEE  and  Othees,  Appellants. 

General  Aaeignment — Obligation  of  Assignor — Statute  as  to  Set-off. 

Where  an  action  is  brought  by  an  assignee  for  the  benefit  of  creditors,  upon 
claims  of  the  assignor  against  Defendants,  such  Defendants  cannot  set  off  on 
trial  a  demand  evidenced  by  a  promissory  note  not  due  at  the  time  of  tlie 
assignment 

Under  the  Code,  in  an  action  brought  by  an  assignee,  the  Defendant  can  set 
off  no  demand  against  the  assignor  which  was  hot  the  subject  of  a  legal  set-off 
at  the  time  of  the  assignment. 

Johi  A.  Mapes  for  Appellants. 
J.  E.  Parsons  for  Defendants. 

Parker,  J. — The  firm  of  Graydon,  McCreery  &  Co.  made  a 
general  assignment  to  the  Plaintiflfe,  for  the  benefit  of  their  credi- 
tors, on  the  7th  of  May,  1861.  At  the  time  of  making  the 
assignment  they  had  a  demand  against  the  Defendants  for  goods 
sold,  amounting  to  $3,107.42,  to  recover  whidi  this  action  is 
brought. 

The  Defendants  held  and  owned,  at  the  time  of  the  assignment, 
three  promissory  notes  made  by  Graydon,  McCreery  &  Co. ;  the 
first  for  $671.28,  which  became  due  April  4,  1861 ;  the  second  for 
$998.35,  which  became  due  April  11, 1861 ;  and  the  third,  which 
had  not  matured  at  the  time  of  the  assignment,  but  became  due 
May  28, 1861.  None  of  these  notes  had  been  paid.  The  action 
was  commenced  after  all  the  notes  matured,  and  the  Defendants 
sought  to  offset  the  amount  of  these  several  notes  of  Graydon, 
McCreery  &  Co.  against  the  demand  which  said  firm  had  so  as- 
signed to  the  Plaintifife. 

The  Court,  upon  the  trial,  allowed  the  first  two  notes,  which  had 
matured  at  the  time  of  the  assignment,  as  legal  oflfeets  against  the 
Plaintiffs'  demand,  but  instructed  the  jury  that  the  third  note, 
which  did  not  mature  until  after  the  assignment,  was  not  a  legal 
offset.     To  this  the  Defendants  excepted. 
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'  The  only  question  presented  for  decision  upon  this  appeal  is, 
whether  the  Defendants  were  entitled  to  offset  the  third  note,  which 
was  not  due  at  the  time  of  the  assignment  of  the  demand  in  suit. 

If  the  Defendants  might  have  set  it  off  against  Graydon, 
McCreery  &  Co.  at  the  time  of  their  assignment,  provided  that 
firm  had  sued  the  Defendants  on  this  assigned  demand,  it  was 
a  proper  subject  of  set-off  in  this  suit,  otherwise  not;  for  the 
case  depends  entirely  upon  the  statute,  which  is  as  follows  :  "  If 
the  action  be  founded  upon  a  contract,  other  than  a  negotiable 
promissory  note,  or  bill  of  exchange,  which  has  been  assigned  by 
the  Plaintiff,  a  demand  existing  against  such  Plaintiff,  or  any  as- 
signee of  such  contract,  at  the  time  of  the  assignment  thereof,  and 
belonging  to  the  Defendant  in  good  faith  before  notice  of  such  as- 
signment, may  be  set  off  to  the  amount  of  the  Plaintiff's  debt,  if 
the  demand  he  stcch  as  might  have  been  set  off  ogai/nM  such  Plain- 
tiff^  or  such  as^nee^  while  the  contract  belonged  to  him^^ 

The  fact  that,  under  the  Code,  the  action  is  brought  in  the 
name  of  the  assignees,  and  not  of  the  assignors,  as  Plaintiffs,  does 
not  change  the  rights  of  the  parties,  and  the  Defendants  are  still 
entitled  to  the  set-off,  precisely  as  if  the  action  had  been  brought 
by  the  assignees  in  the  name  of  Graydon,  McCreery  «fe  Co.  as 
Plaintiffs,  as  it  must  have  been  when  the  Statute  of  Set-offs  was 
passed  (Myers  v.  Davis,  22  N.  Y.  R.  489) ;  and  the  statute  is  now 
to  be  read  and  construed  with  reference  to  such  change  in  the 
mode  of  bringing  the  action. 

The  simple  principle  applicable  is  this — that  the  assignee  takes 
the  contract  assigned  to  him,  subject  to  the  right  of  set-off  which 
the  debtor  had  against  it  at  the  time  of  the  assignment. 

It  would  seem  to  be  veiy  clear,  then,  that  the  Defendants  had 
no  right  to  set  off  the  third  note  against  the  demand  in  suit — ^for, 
at  the  time  of  the  assignment,  this  note  had  not  become  due,  and 
was  not  then  such  a  demand  "  as  might  have  been  set  off  against " 
the  assignees  "  while  the  contract  belonged  to  them." 

An  allowance  to  a  party  by  way  of  set-off  is  always  founded 

on  an  existing  demand  in  presenti,  and  not  one  that  may  be 

claimed  in  future  (Aymar  v.  Astor,  6  Cow.  266 ;  Myers  v.  Davis, 
30 


Digitized  by  VjOOQ IC 


466  MARTIN  v.  KUNZMULLER.  [Sbpt, 

Opinion  bjDAViES,  Ch.J. 

supra ;  Bradley  v.  Angel,  3  Coras.  475  ;  Eangston  Bank  v.  Gay, 
19  Barb.  459  ;  Waldron  v.  Baker,  4  E.  D.  Smith,  440 ;  Thomp- 
son V,  Hooker,  4  N.  Y.  Leg.  Obs.  17 ;  Wells  v.  Stewart,  3  Barb. 
40;  Hicks  v.  McGroity,  2  Duer,  296;  Watt  v.  Mayor,  etc.,  of 
IS^ew  York,  1  Sandf.  S.  C.  K.  23).  The  remark  of  the  Court,  in 
Wells  V,  Stewart,  that  "  the  words,  '  if  the  demand  he  such^^  do  not 
apply  to  the  nature  only,  but  also  to  the  condition  or  state  thereof," 
is  sustained  by  the  other  cases,  and  presents  a  correct  construc- 
tion of  the  statute,  which  is  decisive  of  the  question  before  us. 
The  decision  of  the  Court  below  is  in  accordance  with  that  con- 
struction. The  judgment,  therefore,  is  right,  and  should  be 
affirmed. 

Dayies,  Ch.  J. — The  firm  of  Graydon,  McCreery  &  Co.,  on 
the  7th  of  May,  1861,  made  a  general  assignment  of  all  their 
property  to  the  Plaintiffs  for  the  benefit  of  their  creditors.  At 
the  time  of  making  said  assignment  the  Defendants  were  indebted 
to  tlie  assignors  in  the  sum  of  $3,107.42,  for  goods  sold  by  them 
to  the  Defendants  on  eight  months'  credit,  from  August  9  to  Oct 
20,  1860.  The  Defendants  held  and  owned,  at  the  time  of  said 
assignment,  three  promissory  notes  made  by  said  firm  of  Graydon, 
McCreery  &  Co. ;  the  first  for  $671.28,  which  had  matured 
April  4,  1861;  the  second  for  $998.35,  which  had  matured  April 
11,  1861 ;  and  the  other  for  $1,400.78,  which  did  not  mature 
until  May  28, 1861 ;  and  none  of  said  notes  had  been  paid.  This 
action  was  commenced  Oct.  3, 1861.  After  all  of  said  notes  had 
matured,  this  action  was  commenced  to  recover  the  price  of  said 
goods,  and  the  Defendants  then  sought  to  offset  the  amount  of 
the  said  three  several  notes,  all  then  due  and  unpaid. 

Tlie  Court  charged  the  jury,  that  the  Defendants  were  entitled 
to  offset  the  amount  of  the  promissory  notes  held  by  the  Defend- 
ants, due  at  the  time  of  making  the  assignment,  with  interest 
from  date  of  maturity,  from  the  amount  of  the  Plaintiffs'  claim. 
Said  Justice  further  charged  the  jury,  that  the  Defendants  were  not 
entitled  to  offset  the  amount  of  the  note  thirdly  above  described, 
and  which  did  not  mature  until  after  the  making  of  such  assign- 
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ment,  or  any  portion  thereof,  from  the  Plaintiffs'  claim ;  to  which 
portion  of  said  charge  the  Defendants'  counsel  excepted.  Tlie 
jury,  under  the  direction  of  the  Court,  rendered  a  verdict  for  the 
Plaintiffs  for  $1,584.26 — thus  allowing  the  Defendants'  set-off  for 
the  two  notes  due  at  the  date  of  the  assignment,  and  rejecting  the 
set-off  as  to  the  other,  not  due  at  that  time. 

Judgment  on  the  verdict  was  affirmed  at  General  Term,  and 
the  Defendants  appeal  to  this  Court. 

The  only  quastion  presented  for  the  consideration  of  this  Court 
upon  this  appeal  is,  whether  the  Defendants  were  entitled  to  set 
off,  against  the  Plaintiffs'  demand,  the  amount  of  the  note  made 
by  their  assignors,  which  was  not  due  at  the  time  of  the  assign- 
ment to  the  Plaintiffs  of  the  demand  against  the  Defendants. 

The  provisions  of  the  Revised  Statutes  applicable  to  set-offs  are 
as  follows  :  "  If  the  action  be  founded  upon  a  contract,  other  than 
a  negotiable  promissory  note,  or  bill  of  exchange,  which  has  been 
assigned  by  the  Plaintiff,  a  demand  existing  against  such  Plain- 
tiff, or  any  assignee  of  such  contract^  at  the  time  of  the  assign- 
ment thereof,  and  belonging  to  the  Defendant  in  good  faith  be- 
fore notice  of  such  assignment,  may  be  set  oft'  to  the  amount  of 
the  Plaintiff's  debt,  if  the  demand  be. such  as  might  have  been  set 
off  against  such  Plaintiff,  or  such  assignee,  while  the  contract 
belonged  to  him."  The  Code  has  introduced  no  new  rule  aftect- 
ing  set-offs.  The  alteration  made  by  it  allowing  the  beneficial 
owner  of  a  chose  in  action,  not  negotiable  at  law,  to  sue  thereon 
in  his  own  name,  does  not  change  the  actual  rights  of  the  parties 
to  any  assignment  of  it.  The  Defendant  is  entitled  to  the  same 
defence  which  he  would  have  had  if  the  former  rule  had  con- 
tinued to  prevail,  and  the  action  had  been  brought  in  the  name 
of  the  assignor,  and  to  no  other  or  different  defence.  The 
assignee  would  have  been  protected  in  his  equitable  rights,  not- 
withstanding the  non-negotiable  nature  of  the  contract,  to  the 
same  extent  that  he  is  entitled  to  have  them  protected  now  that 
the  owner  or  holder  can  prosecute  in  his  own  name.  The  change 
effected  by  the  Code  is  simply  as  to  the  form  in  which  the  action 
is  to  be  carried  on  (Per  Denio,  J.,  in  Myers  v,  Davis,  22  N.  T.  489). 
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This  action  is  founded  upon  an  indebtedness  other  than  that 
arising  upon  a  promissory  note  or  bill  of  exchange— in  other 
words,  a  non-negotiable  contract.  It  has  been  assigned  by  the 
party  who,  previous  to  the  Code,  must  have  been  the  Plaintiff 
upon  the  record.  In  such  an  event,  the  statute  declares  that  a 
demand  existing  against  such  Plaintiff  (now  assignor),  or  any 
assignee  of  such  contract,  at  the  time  of  the  assignment  thereof, 
may  be  set  off  to  the  amount  of  the  Plaintiff's  debt.  To  entitle 
the  Defendant  to  avail  himself  of  such  demand  as  a  set-off,  he 
must  show  that  it  belonged  to  him  in  good  faith  before  notice  of 
the  assignment.  There  is  no  point  made  that  the  Defendants  did 
not  acquire  all  the  notes  they  claimed  to  set  off,  prior  to  the 
making  of  the  assignment  to  the  Plaintifife.  The  question  there- 
fore is,  if  the  Plaintiffs'  assignors,  at  the  time  of  the  assignment, 
had  commenced  an  action  against  the  Defendants,  to  recover  the 
amount  of  said  account,  could  the  Defendants  have  set  off  the 
note  due  May  28,  1861  ? 

This  precise  point  was  distinctly  presented  in  Wells  v.  Stewart 
(3  Barb.  S.  C.  Rep.  40).  Stewart,  on  the  14th  of  April,  1845, 
made  his  negotiable  note,  payable  to  one  Coym,  ninety  days  after 
date,  and  which,  on  the  26th  day  of  May,  1845,  was  assigned  to 
and  became  the  property  of  Wells.  On  the  28th  of  May,  1845, 
Wells  owed  Stewart  $75.70,  which  account  on  that  day  was 
assigned  by  Stewart  for  the  benefit  of  creditors.  The  action  was 
in  Stewart's  name,  by  his  assignees,  against  Wells,  to  recover*  the 
amount  of  the  account,  and  Wells  claimed  to  set  off  the  note  of 
Stewart.  The  action  must  have  been  brought  months  after  the 
note  became  due.  Hand,  J.,  in  the  opinion  of  the  Court,  said  that  the 
last  clause  of  the  statute  above  quoted  is  fatal  to  the  claim  set  up 
by  Wells.  "  At  no  time  while  this  account  belonged  to  Stewart, 
could  this  note  have  been  set  off  against  the  account.  Had  Stew- 
art sued  Wells  on  the  account,  on  the  day  he  made  his  assign- 
ment, or  had  the  assignees  sued  him  within  some  weeks  after- 
wards,'the  note  would  not  have  applied.  The  words  *if  the 
demand  be  such^^  do  not  apply  to  the  nature  only,  but  also  to  the 
condition  or  state  thereof."    In  Watt  v.  The  Mayor  of  New  York 
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(1  Sandf.  S..C.  23),  the  action  was  by  one  Ellsworth,  in  Watt's 
name,  as  assignee,  to  recover  the  amount  of  several  awards  pay- 
able by  the  corporation  of  New  York  for  lands  of  Watt,  taken  for 
opening  streets  in  said  city.  The  Defendants  sought  to  set  off 
against  the  award  an  assessment  for  benefit  upon  the  lands  of 
Watt,  made  in  the  same  proceedings.  And  the  sole  question  was 
whether  such  set-off  could  be  made,  an(^  the  Superior  Court  of 
New  York  thought  it  could  not.  Oakley,  Ch.  J.,  said :  "  It  is 
clearly  a  case  not  coming  within  any  provision  of  the  Statute 
relative  to  Set-offs.  At  the  time  of  the  assignment  there  was  no 
right  of  action  by  the  Defendants  against  Watt ;  no  demand  of 
the  assessments  having  been  made.  And  we  are  at  a  loss  to  per- 
ceive any  reason  why  the  award  in  his  favor  was  not  assignable 
before  it  was  due,  like  any  other  debt,  so  as  to  vest  the  entire  in- 
terests in  the  same  in  the  assignee,  whose  equitable  rights  the 
Court  is  bound  to  protect." 

Beckwith  v.  Union  Bank  (4  Sandf.  S.  C.  604)  is  to  the  same 
effect.  The  suit  was  by  Beckwith,  an  assignee  of  the  Messrs. 
Hunters.  At  the  time  of  this  assignment  there  was  standing 
upon  the  books  of  the  Union  Bank  a  sum  of  money  to  the  credit 
of  the  Hunters.  The  assignee  brought  suit  to  recover  this  money. 
At  the  time  of  the  assignment  the  bank  held  a  bill  endorsed  by 
the  Hunters,  which  subsequently  fell  due,  and  was  protested, 
and  the  Hunters  charged  thereon  as  endorsers,  and  the  bank 
charged  the  amount  thereof  against  the  credit  of  the  Hunters. 
The  Superior  Court  held  that  the  assignment  having  been  made 
in  good  faith,  and  transferring  to  the  Plaintiff  all  the  property 
of  the  Hunters,  of  every  description,  the  deposit  to  their  credit 
in  the  bank  thereby  became  vested  in  the  assignee.  Therefore, 
when  the  bill  fell  due,  and  the  Hunters  became  liable  to  the 
bank  for  its  payment,  there  were  no  demands  existing  between 
them  and  the  bank  which  could  be  the  subject  of  set-off.  The 
money  to  their  credit  belonged  to  the  Plaintiff*.  The  judgment  in 
this  case  was  approved  in  this  Court  (5  Seld.  211) ;  this  Court 
holding  that  the  Code  had  effected  no  change  in  the  substantial 
rights  of  the  parties.    In  other  words,  the  provision  is,  that  the 
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substantial  rights  of  the  Defendant  shall  not  be  aifected  bj  the 
substitution  of  the  assignee  as  Plaintiff  in  place  of  the  assignor. 
Jndgc  Jolinson  observes,  in  the  opinion  of  the  Court,  that  "  Thei-e 
is  no  pretence  to  hold  that  in  an  action  in  the  name  of  the 
Hunters,  before  the  Code,  the  demand  of  the  bank  coidd  have 
been  set  off."  The  same  doctrine  is  enunciated  in  Myers  v.  Davis 
(ubi  supra).  That  was  an  action  for^goods,  wares,  and  merchan- 
dise sold  by  Watrous  &  Lawrence  to  the  Defendant,  the  Plain- 
tiff being  the  assignee  of  all  their  property,  in  trust,  for  creditors. 
The  Defendants  sought  to  set  off  an  account  for  work  done  for 
Watrous  &  Lawrence,  under  a  contract  made  with  them  before 
their  assignment,  but  upon  which  nothing  was  due  at  the  time  of 
the  assignment.  In  the  opinion  of  the  Court,  Judge  Denio  said ; 
"  If  this  suit  had  been  prosecuted  in  the  name  of  Watrous  & 
Lawrence,  for  the  benefit  of  their  assignee,  under  the  law  as  it 
stood  before  the  Code,  the  Defendants'  claim  for  a  set-off'  would 
have  been  regulated  by  the  [provision  of  the  Ee vised  Statutes, 
already  quoted] ;  and  the  condition  that  the  demand  proposed  to 
be  set  off  must  have  been  one  existing  against  the  assignors  before 
the  assignment,  and  have  been  capable  of  being  set  off  against 
them  while  the  contract  sued  on  belonged  to  tliem,  would  have 
been  fatal  to  the  Defendants.  I  have  said  that  the  change  in  the 
practice  docs  not  affect  the  right  to  set  off.  It  certainly  does  not 
improve  the  Defendants'  condition  ;  for  the  set-off,  if  the  demand 
was  perfect  at  the  time  of  the  assignment,  would  not  be  within 
the  words  of  the  statute,  for  it  would  not  be  against  tlie  Plaintiff, 
but  against  his  assignors.  Still  it  would,  no  doubt,  be  within  its 
spirit.  The  Defendants'  ditficulty  is,  that  at  the  time  of  the 
assignment  they  had  no  demand  against  any  one.  *  *  *  At 
the  time  of  the  assignment  to  the  Plaintiff  in  this  case,  the  de- 
mand of  the  Defendants  had  not  matured  so  as  to  be  the  subject 
of  a  set-off;  and  when  it  had  so  matured,  the  demand  against 
them,  on  which  this  suit  is  brought,  had  passed  into  the  hands 
of  the  Plaintiff,  against  whom  they  had  no  claim  whatever."  Su 
in  the  case  at  bar.  At  the  time  Graydon,  McCreery  &  Co.  as- 
signed to  the  Plaintiffs  their  demands  against  the  Defendants, 
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they  had  no  mature  demands  against  them  except  upon  the  two 
notes.  On  the  authority  of  this  case  it  is  clear,  therefore,  that 
the  debt  not  matured  could  not  be  the  subject  of  a  set-off  against 
the  present  Plaintiffs. 

In  Chance  v.  Isaacs  (5  Paige,  592)  a  similar  question  arose  and 
was  decided.  The  Defendant,  Isaacs,  being  indebted  to  the  Com- 
plainant in  the  sum  of  $687.28,  gave  to  him  a  negotiable  note 
for  that  amount,  payable  four  months  after  date ;  which  note  the 
Complainant  soon  after  endorsed  and  transferred  to  a  third  pei"son, 
in  the  ordinary  course  of  business.  Some  time  afterward  the 
Plaintiff  became  indebted  to  Isaacs  in  about  the  sum  of  $700,  for 
which  he  gave  him  two  promissory  notes,  payable  at  four  and  six 
months.  A  few  days  before  the  note  of  Isaacs  fell  due  he  became 
insolvent,  and  made  an  assignment  of  his  property  to  the  Defend- 
ant, Smyth,  for  the  benefit  of  his  creditors,  including  the  two  notes 
of  the  Complainant.  When  the  note  given  to  the  Complainant 
fell  due  it  was  protested  for  non-payment,  and  the  Complainant, 
as  the  endorser,  was  obliged  to  pay  and  take  it  up.  He  therefore 
filed  the  bill  in  this  cause  to  restrain  the  Defendant,  Smyth,  from 
parting  with  the  two  notes  given  to  Isaacs,  and  to  have  the  note 
of  Isaacs  offset.  The  Vice-Chancellor  decided  that  the  offset 
could  not  be  allowed,  as  the  creditors  under  the  assignment  had 
acquired  an  interest  in  the  notes  of  the  Complainant  before  the 
note  given  to  and  endorsed  by  him  had  been  protested  for  non- 
payment and  taken  up  by  him.  The  bill  was  dismissed  with 
costs,  and  on  appeal  to  the  Chancellor  the  decree  was  affirmed. 
So  in  Bradley  v.  Angel,  Executor,  etc.  (3  Comst.  475),  where  the 
Complainants  were  indebted  to  the  Defendant's  testator  in  the 
sum  of  between  $3,000  and  $4,000,  to  recover  which  the  Defend- 
ant, as  executor,  brought  an  action  at  law.  The  Complainants 
thereupon  filed  their  bill  to  compel  a  set-off  of  certain  notes  given 
by  the  testator  which  were  not  yet  due,  and  to  restrain  the  action 
at  law.  The  estate  of  the  testator  was  insolvent.  It  was  held, 
nevertheless,  that  the  bill  could  not  be  sustained. 

I  have  looked  at  the  case  of  Maas  v.  Goodman  (2  Hilton,  275), 
and  it  certainly  seems  to  conflict  with  the  authorities  above  re- 
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ferred  to.  With  every  possible  respect  for  the  learned  members 
of  the  Court  deciding  that  case,  it  cannot  be  properly  followed ; 
and  thus  we  rule  the  law  as  unequivocally  settled  by  the  Courts 
in  repeated  decisions.  We  have  held  that  if,  at  the  time  of  the 
assignment,  the  Defendant  has  no  present  debt  due  and  payable 
by  the  assignor  he  has  no  oifset,  and  that  he  cannot  set  off, 
against  a  debt  due  and  payable  by  him  to  the  assignor,  a  debt 
of  his  which  matures  afterwards. 

We  see  no  sufficient  reason,  from  any  of  the  suggestions  made 
by  the  counsel  for  the  Appellants,  for  departing  from  the  doctrine 
so  often  enunciated  and  affirmed. 

The  judgment  appealed  from  must  therefore  be  affirmed,  with 
costs. 

All  affirm. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  MONEOE  COUNTY  SAVINGS  BANK,  Appellant,  i). 
THE  CITY  OF  ROCHESTER  and  ANDREW  WYMAN, 
Respondents. 

THE  ROCHESTER  SAVINGS  BANK,  Appellant,  v.  THE 
SAME,  Respondents. 

State  Taxation  —  Savings  Banks — Act  of  1866  —  Surplus — U,  S,  SecwrUies-^ 

Exemption. 

The  seventh  section  of  the  act  of  1866  (vol  2,  p.  1647)  provides  for  the  taxa^ 
tion  of  the  franchises  of  savings  banks,  or  institutions ;  and  provides  a  means  by 
which  to  determine  the  amount  upon  which  they  are  to  be  taxed,  to  wit,  not 
exceeding  the  surplus  earned  and  owned  by  such  institutions. 

The  Plaintiffs  and  Appellants  in  these  cases  were  assessed  by  the 
assessors  of  the  city  of  Rochester,  at  the  same  time  the  general 
assessment  of  city  taxes  was  made,  in  May,  1866 — ^in  the  case  of 
the  Monroe  County  Savings  Bank,  for  a  "  valuation  of  personal 
property,"  $83,000 ;  and  in  the  case  of  the  Rochester  Savings 
Bank,  for  a  "  valuation  of  personal  property,"  $126,000 ;  which 
assessments  were  confirmed  by  the  Common  Council  of  said  city 
at  the  time  required  by  the  charter  thereof.  On  the  23d  of  April, 
1866,  the  Legislature  passed  an  act  authorizing  the  taxation  of 
stockholders  in  banks,  etc.,  to  take  effect  immediately  (Laws  of 
1866,  p.  1647,  2d  vol.).  The  seventh  section  of  this  act  is  quoted 
in  the  opinion.  It  is  claimed  on  the  part  of  said  banks  that  such 
assessment  was  illegal,  upon  the  ground  that  it  was  in  fact  a  taxa- 
tion of  United  States  securities,  in  which  it  is  alleged  that  a  por- 
tion of  their  surplus  funds  were  invested. 

The  case  was  submitted  on  a  written  statement  of  facts,  under 
section  372  of  the  Code.  In  this  statement,  in  addition  to  the 
matters  above  stated,  it  appears  that  the  Monroe  County  Savings 
Bank,  at  the  times  of  the  assessment  and  confirmation  aforesaid, 
was  indebted  to  depositors  in  the  sum  of  $1,611,000,  and  held  and 
owned  money  and  securities  to  the  nominal  amount  of  $1,694,000, 
the  nominal  assets  thus  exceeding  the  indebtedness  by  the  said 
sum  of  $83,000,  which  was  taken,  as  aforesaid,  as  the  valua- 
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tion  of  the  personal  property  of  the  bank  for  the  piii'pose  of  the 
assessment.  On  the  part  of  the  Rochester  Savings  Bank  a  simi- 
lar state  of  facts  existed,  leaving  as  its  surplus  over  its  liabilities  the 
sum  of  $126,000.  The  submission  of  the  former  bank  states  that 
S425,000  of  its  securities  were  in  bonds  and  securities  issued  by 
the  United  States. 

At  a  General  Tenn  of  the  Supreme  Court  for  the  Seventh  Ju- 
dicial District,  in  July,  1867,  judgment  was  rendered  in  favor  of 
the  Defendants,  with  costs.  From  that  judgment  both  cases 
come  by  appeal  to  this  Court. 

FuLLERTON,  J. — ^It  is  Settled  by  the  decisions  of  the  Supreme 
Court  of  the  United  States,  that  the  State  Legislature  has  no 
power  to  impose  a  tax  upon  the  bonds  or  securities  mentioned  in 
the  foregoing  statement,  issued  as  a  means  of  borrowing  money 
upon  the  credit  of  the  United  States,  whether  such  bonds  and 
securities  are  held  by  individuals  or  corporations ;  and  it  is  agreed 
in  such  statement,  that  they  are  "  exempt  from  assessment  by  the 
laws  of  Congress." 

It  is  a  necessary  result  that  such  exemption  cannot  be  evaded 
by  any  mere  change  of  form  or  name  in  the  law  by  which  the  tax 
is  imposed.  If,  in  fact,  the  tax  is  laid  upon  such  bonds  or  securi- 
ties, then,  by  whatever  form  of  words  the  imposition  is  laid,  it  is 
illegal. 

Hence  it  is  not  lawful,  for  the  purpose  of  State  legislation,  to 
assess  the  whole  capital  of  a  bank  at  its  value,  or  at  its  nominal 
amount,  when  such  capital  is  invested,  in  whole  or  in  part,  in  such 
securities  (2  Black,  U.  S.  E.  620). 

And  a  tax  imposed  by  a  State  upon  a  bank,  at  a  valuation  equal 
to  the  amount  of  its  capital  stock  paid  in,  is  a  tax  upon  the  prop- 
erty of  the  stock  constituting  its  capital ;  and  if  such  capital  is  in- 
vested in  such  securities,  the  tax  is  illegal,  and  the  law  imposing 
it  is  void  (2  Wallace,  U.  S.  R.  200). 

The  principle  decided  in  these  and  other  cases  decided  in  the 
same  Court  is,  that  whenever,  by  State  law,  a  tax  is  laid  upon 
property  which  consists  of  United  States  bonds  exempt  from  tax- 
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ation,  then,  in  whatever  form,  or  in  whatever  terms  the  law  is  ex- 
pressed, it  is  void,  and  cannot  be  enforced. , 

I  proceed  to  apply  the  rule  thus  stated  to  the  case  under  con- 
sideration. 

The  act  in  question  provides  as  follows  :  "  The  privileges  and 
franchises  granted  by  the  Legislature  of  this  State  to  savings  banks 
or  institutions  for  savings,  are  hereby  declared  to  be  personal 
property,  and  liable  to  taxation  as  such,  in  the  town  or  ward 
where  they  are  located,  to  an  amount  not  exceeding  the  gross  sum 
of  their  surplus  earned,  and  in  the  possession  of  said  banks  or  in- 
stitutions, and  the  officei's  of  such  institutions  or  banks  may  be  ex- 
amined on  oath  by  assessors,  as  to  the  amount  of  such  surplus ; 
and  the  property  of  such  banks  and  institutions  shall  be  liable  to 
seizure  and  sale  for  the  payment  of  all  taxes  assessed  upon  them 
for  said  privileges  and  franchises"  (Laws  of  1866,  p.  1647, 
2d  vol.). 

In  declaring  the  privileges  and  franchises  of  a  bank  to  be  per- 
sonal property,  the  Legislature  has  adopted  no  novel  principle  of 
taxation.  The  powers  and  privileges  which  constitute  the  fran- 
chises of  a  corporation  are  in  a  just  sense  property,  and  quite  dis- 
tinct and  separate  from  the  property  which,  by  the  use  of  such 
franchises,  the  corporation  may  acquire.  They  are  so  regarded 
by  the  law,  and  so  regarded  by  common  acceptation,  and  altliough 
it  has  not  heretofore  been  customary,  in  this  State  at  least,  to  sub- 
ject them  to  taxation,  yet  it  must  be  conceded  that  it  may  be  done 
if  the  Legislature  sees  fit  so  to  enact. 

It  follows,  that  if  such  taxation  falls  within  the  scope  of  legis- 
lative power,  that  power  may  also  prescribe  a  rule  or  test  of  value. 
In  the  case  stated,  the  Legislature,  leaving  the  estimate  to  the 
assessors,  would  make  the  valuation  depend  upon  all  tlie  circum- 
stances which,  irrespective  of  the  amount  of  property  which  the 
corporation  actually  holds,  give  value  to  the  privileges  enjoyed. 
All  francliises  are  not  of  equal  value.  One  corporation  may  enjoy 
a  monopoly,  and  another  be  subject  to  competition  with  rivals, 
thus  being  less  valuable.  In  some  instances  the  value  of  the  fran- 
chise would  depend  upon  the  nature  of  the  business  authorized, 
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and  the  extent  to  which  permission  was  given  to  multiply  capital 
for  its  prosecution.  Under  such  circumstances  it  would  be  ex- 
pected that  the  Legislature  would  prescribe  some  equitable  test  or 
rule  of  valuation  which  should  guide  or  control  the  estimate  of 
the  assessors  in  fixing  the  amount  of  the  tax.  It  can  hardly  be 
denied  that  a  fair  measure  of  the  value  of  the  franchises  of  cor- 
porations would  be  the  profits  resulting  fi'om  their  use,  and  in 
adopting  such  a  rule  of  estimate,  no  one  could  justly  complain  of 
its  being  unequal  in  its  eflPects  upon  different  corporations,  or  un- 
just in  its  general  operations. 

In  the  case  before  us,  the  test  of  value  of  the  franchises  is  not 
the  amount  of  annual  profits,  but  the  rule  is  the  judgment  of  the 
assessors  limited  to  the  amount  of  profits  over  and  above  the  divi- 
dends of  profits  which  the  corporation  has  seen  fit  to  declare  and 
pay  to  its  depositors. 

These  observations  are  made,  not  because  the  question  whether 
the  operation  of  this  statute  is  just  and  right  is  open  to  judicial 
examination,  but  because  they  tend  to  prove  that  the  act  in  ques- 
tion is  what  it  professes  to  be — a  t€uc  laid  upon  the  franchises 
named  in  it — and  not  an  indirect  tax  upon  the  securities  held  by 
the  bank,  and  in  that  way  attempting  to  avoid  the  principle  of 
the  decisions  already  quoted.  Bad  faith,  or  a  design  to  evade  the 
inhibitions  implied  in  the  Constitution  of  the  United  States,  or 
expressed  in  the  acts  of  Congress,  are  not  to  be  presumed  or  im- 
puted to  the  Legislature,  unless  necessary  construction  compels  it. 

In  this  case  the  tax  is  declared,  in  terms,  to  be  upon  the  fran- 
chises and  privileges  granted.  If  there  are  no  surplus  earnings, 
then  there  can  be  no  tax.  If  there  are  such  earnings,  then  it  is 
reasonable  to  say  that  the  privilege  which  produced  tliem  is  valu- 
able, and  may  justly  be  regarded  as  property  subject  to  the  taxing 
power.  This  mode  of  limiting  the  taxing  power  indicates  strongly 
that  the  intention  of  the  Legislature  was,  that  it  should  not  ex- 
ceed a  just  and  equitable  assessment  of  the  franchises  and  privi- 
leges granted,  considered  in  reference  to  the  pecuniary  benefits 
and  advantages  resulting  from  their  use. 

It  now  becomes  important  to  inquire  whether  the  assessment 
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in  the  case  now  before  U8  is  aflfected  by  the  fact  that  the  banks 
have  invested  a  portion  of  their  moneys  received  from  depositors, 
or  the  profits  arising  on  such  moneys,  in  bonds  or  securities  of  the 
United  States  which  are  exempt  from  taxation. 

In  my  opinion,  if  the  whole  of  the  Plaintifis'  funds  were  so 
invested,  it  would  not  affect  the  validity  of  the  act.  The  tax 
being  levied  upon  the  franchises  and  privileges  of  the  corpora- 
tion, the  special  use  which  it  makes  of  its  lawful  powers  is  quite 
unimportant.  Because,  I  repeat,  that  neither  the  aggregate  pro- 
perty employed,  nor  the  accumulated  profits,  are  taxed.  They 
are  regarded  as  important  only  as  they  may  furnish  a  just  and 
fair  measure  of  estimating  the  value  of  the  property  which  pro- 
duced them,  in  order  that  such  value  may  form  the  basis  of  tax- 
ation. I  find  no  warrant  for  the  assumption  that,  in  the  cases 
now  before  us,  the  surplus  earned  and  in  the  possession  of  the 
Plaintifis  is  invested  in  bonds  or  securities  of  the  United  States. 
The  classification  of  their  insets,  which  lays  the  foundation  for  it, 
does  not  result  from  the  application  of  any  rule  of  law,  and  we 
cannot  judicially  declare  that  the  funds  so  invested  are  not  the 
identical  funds  received  from  depositors.  If  it  would  affect  the 
l^al  question,  it  should  be  shewn,  as  matter  of  fact,  that  the  sur- 
plus is  specifically  so  invested. 

It  is  true  that  where  a  State  tax  is  laid  upon  the  property  of 
an  individual,  or  a  corporation,  so  much  of  their  property  ad  is 
invested  in  United  States  bonds  is  to  be  treated,  for  purposes  of 
assessment,  as  if  it  did  not  exist ;  but  this  rule  can  have  no  appli- 
cation to  an  assessment  upon  a  franchise,  where  a  reference  to 
property  is  made  only  to  ascertain  the  value  of  the  thing  assessed. 

It  is,  however,  argued  with  great  ingenuity  and  skill,  that  inas- 
much as  the  Plaintiffs,  among  other  powers  given  them,  have  the 
right  to  invest  their  money  in  United  States  bonds,  their  franchises 
and  privileges  cannot  be  taxed  by  the  State.  The  power  thus  to 
invest  their  moneys,  it  is  contended,  is  a  franchise  for  lending  to 
the  United  States,  and  therefore  cannot  be  taxed,  because  such 
taxation  would  trench  on  the  power  of  the  United  States  to  bor- 
row.    This  is  stretcliing  the  argument  too  far.     It  cannot  be  con- 


Digitized  by  VjOOQ IC 


478        MONROE  CO.  SAV'GS  B'K  v.  CITY  OF  ROCHESTER.    [Sept., 
Opinion  by  Grover,  J. 

tended  that  the  State  would  violate  any  obligation  resulting  from 
the  power  of  the  United  States  to  borrow  money,  if  the  laws,  con- 
ferring the  power  upon  the  Plaintiffs  to  invest  their  moneys  in 
United  States  stocks  and  bonds  were  repealed.  The  State  is  under 
no  obligation,  express  or  implied,  to  legislate  to  enhance  the  credit 
of  the  general  government,  and  should  it  adopt  a  system  of  legis- 
lation which  indirectly  produces  such  a  result,  its  power  of  repeal 
cannot  be  doubted.  The  position  that  a  franchise  granted  by  the 
bounty  of  a  State  is  not  taxable  because  coupled  with  that  fi'an- 
chise  is  the  privilege  of  loaning  money  to  the  general  govern- 
ment, is  not  more  untenable  than  to  argue  that  because  such  a 
franchise  enhances  the  credit  of  the  United  States,  therefore  the 
Legislature  could  not  repeal  the  law  granting  the  franchise  with- 
out violating  its  constitutional  obligations.  Suppose  the  Legisla- 
ture had  limited  the  amount  in  which  the  Plaintiifs  could  invest 
its  moneys  in  the  securities  of  the  United  States,  it  will  not  be 
contended  tliat  such  limitation  would  be  void  because  it  impaired 
the  power  of  the  United  States  to  borrow  money. 

It  must,  therefore,  be  regarded  as  sound  doctrine  to  hold  that 
the  State,  in  granting  a  franchise  to  a  corporation,  may  limit  the 
powers  to  be  exercised  under  it,  aud  annex  conditions  to  its  en- 
joyment, and  make  it  contribute  to  the  revenues  of  the  State.  If 
the  grantee  accepts  the  boon,  it  must  bear  the  burden. 

In  my  opinion,  the  statute  in  question  here  is  not  obnoxious  to 
the  objection  that  it  is  in  conflict  with  the  power  of  the  United 
States,  nor  is  it  to  be  regarded  in  any  sense  as  indicating  an  un- 
friendly or  hostile  spirit. 

As  to  the  eflect  of  the  change  made  in  the  statute  in  1867,  it  is 
sufficient  to  say  that  the  assessment,  imposition,  and  confirmation 
of  the  tax  in  1866,  made  such  tax  a  debt  due  to  the  city  of  Roches- 
ter, and  the  subsequent  amendment  of  the  act  had  no  retroactive 
effect  to  change  the  rights  of  the  parties. 

The  judgment  should  be  affirmed,  with  costs. 

Gbover,  J. — The  seventh  section  of  the  act  authorizing  the 
taxation  of  the  stockholders  in  banks,  etc.  (Laws  1866,  vol.  2,  p. 
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1647),  provides  that  the  franchises  granted  by  the  Legislature  to 
savings  banks  or  institutions  for  savings,  "  are  hereby  declared  to 
be  personal  property,  and  liable  to  taxation  as  such  in  the  town  or 
ward  where  they  are  located,  to  an  amount  not  exceeding  the 
gross  sum  of  their  surplus  earned,  and  in  the  possession  of  said 
banks  or  institutions,  and  the  officers  of  such  institutions  may  be 
examined  on  oath  by  assessors,"  etc.  There  can  be  no  dciubt 
entertained  as  to  the  design  of  the  Legislature  in  enacting  the 
above  section.  Language  could  scarcely  make  it  plainer.  It  was 
to  tax  the  franchises  of  the  institutions  to  which  it  was  applied,  as 
personal  property,  to  an  amount  not  exceeding  the  surplus  earned 
and  owned  by  such  institutions,  at  the  same  rate,  and  in  common 
with  the  other  personal  property  of  the  State.  The  institutions 
so  to  be  taxed  are  corporations  created  by  the  laws  of  the  State, 
vested  with  valuable  franchises  conferred  by  the  same  laws.  It  is 
not  disputed  by  the  counsel  for  the  Appellant  that  the  Legislature 
has  full  power  to  tax  these  franchises  for  State  and  municipal  pur- 
poses, in  its  discretion.  It  is  claimed  by  the  counsel,  however, 
that  this  is  not  a  tax  upon  the  franchises,  but  upon  the  property 
of  the  bank,  viz. :  the  surplus  owned  by  the  corporation ;  and  that 
as  this  property  consists  of  bonds  of  the  United  States  government, 
which  are  exempt  from  State  and  municipal  taxation,  the  Appel- 
lant is  entitled  to  the  benefit  of  such  exemption.  If  the.  counsel 
is  correct  in  the  premises,  his  conclusion  is  sustained  by  the  ad- 
judication of  the  Supreme  Court  of  the  United  States,  which  this 
Court  is  bound  to  follow  in  this  class  of  cases.  But  the  only  basis 
of  the  position  of  the  coimsel  is,  that  the  surplus  owned  by  the 
corporation  is  adopted  as  the  value  at  which  the  franchise 
shall  be  assessed.  It  was  competent  for  the  Legislature  to  fix  any 
valuation  thereon  which  it  deemed  proper,  or  to  adopt  any  stand- 
ard deemed  suitable.  It  having  taken  the  surplus  as  a  standard 
of  valuation,  it  is  wholly  immaterial  whether  this  surplus  was  tax- 
able afl  property,  or  exempt  therefrom.  This  in  no  way  affects 
the  right  of  the  Legislature  to  refer  to  this  as  the  measure  of  value 
at  which  the  franchises  shall  be  assessed.  But  it  is  argued  that 
this  was  a  contrivance  by  the  Legislature  to  tax  the  United  States 
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bonds  indirectly,  when  they  could  not  do  so  directly.  How  was 
it  known  to  the  Legislature  that  any  part  of  the  surplus  of  these 
institutions  was  invested  in  government  bonds?  Or  how  does  it 
now  appear  but  that  the  bonds  owned  by  the  Plaintiffs,  at  the  time  of 
the  assessment,  were  not  purchased  after  the  passage  of  the  act, 
for  the  purpose  of  evading  the  taxation  thereby  imposed?  Gov- 
ernment bonds  are  dealt  in  by  these  institutions,  bought  and  sold, 
as  the  managers  deem  most  likely  to  promote  their  interest.  I  am 
wholly  unable  to  see  how  this  dealing  can  affect  the  right  of  the 
State  to  impose  taxes  upon  the  franchises  granted  by  it.  The 
exercise  of  this  power  by  the  State  can  in  no  way  affect  the  power 
of  the  federal  government  to  borrow  money,  any  more  than  tax- 
ing property  employed  in  lucrative  bnsiness.  If  such  property 
were  not  taxed  by  the  State,  its  owners  would  have  larger  sums  of 
money  that  they  might  possibly  lend  to  the  government.  The 
necessary  public  burdens  should  be  borne  equally  by  all  the  prop- 
erty of  the  State,  and  those  seeking  to  exempt  themselves  from 
their  share,  and  impose  such  share  upon  others,  in  addition  to  their 
own,  should  make  a  clear  case.  The  Plaintiffs',  so  far  from  being 
such,  is,  I  think,  a  clear  case  of  liability  to  taxation.  The  evidence 
of  the  instructions  given  by  the  Comptroller  was  wholly  imma- 
terial. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur. 

Affirmed. 

JOEL  TIFFANY, 
State  Eeporter. 
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THOMAS  WILTSIE,  Kespondent,  v.  JAMES  EADDIE  and 
WILLIAM  R  EADDIE,  Appellants. 

Practice — Referee^ a  Report — Mndinga  of  Fact 

An  exception  that  a  referee  has  not  found  specifically  upon  certain  questions 
of  fact  is  not  well  taken.  A  referee  is  required  to  find  upon  issues  only,  and 
not  upon  evidence. 

The  Plaintiff  brought  his  action  against  the  Defendants,  alle- 
ging that  he  was  engaged  as  a  warehouseman,  and  forwarded  ou 
the  Erie  Canal,  in  1859 ;  and  that  the  Defendants  employed  him 
to  receive  at,  and  ship  from  his  warehouse,  to  the  city  of  New 
York,  a  quantity  of  potatoes,  for  which  they  promised  to  pay  him 
a  reasonable  compensation. 

The  Defendants  denied  these  allegations.  Conflicting  evidence 
was  given  upon  the  question,  whether  the  service  was  rendered 
by  the  Plaintiff  on  his  own  account,  or  as  administrator  of  one 
Butler,  and  in  pursuance,  and  in  fulfilment  of  a  contract  made 
between  him  and  the  Defendants. 

The  referee  found  for  the  Plaintiff,  and  the  General  Term  of 
the  Seventh  District  affirmed  the  judgment  entered  upon  his 
report. 

The  Defendants  now  appeal  to  this  Court. 

James  L.  Angle  for  the  Appellants. 
W,  C.  Rowley  for  Respondent. 

Hunt,  J. — ^After  hearing  the  testimony  produced  by  the  parties, 
the  referee  found,  as  matter  of  fact,  that  at  the  time  the  potatoes 
were  shipped,  the  Plaintiff  was  himself  engaged  in  the  business  of 
warehouseman  and  forwarder;  that  he  received  and  shipped 
from  the  warehouse  occupied  by  him,  and  for  the  Defendants, 
thirteen  thousand  one  hundred  and  twenty-seven  bushels,  and 
two  thousand  six  hundred  and  twenty-five  barrels  of  potatoes. 

He  found  the  value  of  the  service,  and  made  his  report  for  the 
31 
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amount  due  to  the  Plaintiff  from  the  Defendants  upon  this  theory 
of  the  factB. 

The  Defendants  ask  a  reversal  of  the  judgment,  on  the  ground 
that  the  referee  refused  to  find  specifically  upon  the  question, 
whether  the  Plaintiff,  before  he  received  and  shipped  the  pota- 
toes in  question,  had  information  of  the  existence  of  a  contract 
between  one  Butler,  then  deceased,  and  the  Defendants,  for 
receiving  and  shipping  the  same  potatoes.  The  question  was 
sharply  litigated  before  the  referee,  whether  the  Plaintiff  received 
and  shipped  the  potatoes  in  question,  acting  as  the  administrator 
of  Mr.  Butler,  or  whether  it  was  his  individual  transaction. 

The  question  was  independent,  inasmuch  as  the  Defendants 
claimed  to  have  paid  Butler,  in  full,  for  the  same  service  for 
which  the  Plaintiff  sought  compensation  in  this  action.  As  a 
fact  of  a  chain  of  evidence  against  the  Plaintiff,  the  testimony 
embraced  in  the  question  upon  which  the  referee  was  then  asked 
to  find,  was  obviously  material.  No  complaint  is  made  of  the 
exclusion  of  the  evidence,  as  it  was  all  received  and  considered 
by  the  referee. 

The  complaint  that  the  referee  has  not  found  specifically  upon 
the  question  suggested,  is  not  well  taken,  and  for  two  reasons : 
First,  the  referee  is  required  to  find  and  report  upon  the  issues 
only,  and  not  upon  the  evidence  (Code,  §  272).  He  must  "  state 
the  facts  found  by  him."  Thus,  he  was  bound  to  determine  and 
report  upon  the  question,  whether  the  parties  to  this  action  en- 
tered into  the  contract  set  forth  in  the  complaint.  That  was  a 
precise  issue  before  him.  But  he  was  not  bound  to  say  whether 
he  believed  the  statements  of  a  particular  witness,  or  what  his 
decision  would  have  been  if  he  had  believed  him,  or  disbelieved 
him.  He  was  not  bound  to  "  state  "  whether  a  particular  link  in 
the  chain  of  the  evidence  of  either  party  existed  or  was  wanting. 
Such  is  the  character  of  the  complaint  now  under  consideration. 
As  an  independent  question,  it  was  not  of  the  least  importance 
whether  the  Plaintiff  was  aware  that  a  contract  for  the  shipment 
of  potatoes  existed  between  the  Defendants  and  the  deceased-  It 
was  only  important  as  bearing  upon  the  question  in  issue,  viz. : 
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whether  a  contract  existed  between  the  parties  to  the  action,  as 
set  forth  in  the  complaint.  The  referee  has  found,  distinctly,  upon 
that  point,  that  such  a  contract  did  exist.  That  was,  itself,  a  ques- 
tion of  fact ;  and  he  further  found  that  the  service  sued  for  was 
not  rendered  in  fulfilment  of  Butler's  contract.  He  is  not  called 
upon  to  find  or  explain  the  means  and  processes  by  which  he  ar- 
rived at  that  conclusion.  When  the  referee  decided  and  "  stated  " 
the  contract  thus  made  between  the  parties  to  this  action,  and  that 
the  service  rendered  was  in  fulfilment  of  tliat  contract,  he  decided 
and  "  stated  "  all  that  was  necessary  on  that  branch  of  tlie  case. 

But  again ;  the  question  referred  to  the  referee  for  his  decision 
was  a  question  of  fact,  and  can  only  come  before  this  Court  for 
its  consideration,  when  the  judgment  of  the  referee  has  been  re- 
versed on  a  question  of  fact,  and  the  order  of  reversal  so  certifies 
(Code,  §  272).  In  the  present  case,  the  judgment  of  the  referee 
was  affirmed. 

If  the  point  of  fact  which,  it  is  complained,  was  not  decided, 
had  been  upon  the  main  issue,  it  would  not  have  been  within  our 
power  to  review  it. 

Under  such  circumstances,  we  can  only  review  the  decision  of  the 
General  Term,  when  the  referee  decided  without  any  evidence,  or 
against  all  the  evidence  on  the  point.  In  the  present  case,  the 
Plaintiff  expressly  denied  any  knowledge  of  a  contract  between 
the  Defendants  and  the  deceased,  except  as  to  the  potatoes  raised 
on  BuUen  farm.  Each  of  these  reasons  is  conclusive  against  tlie 
Appellants'  claim,  and  they  furnish  an  answer  to  the  other  points 
of  the  Appellants,  to  wit:  that  the  referee  declined  to  report 
whether  both  parties  supposed  that  Wiltsie  was  acting  in  behalf 
of  the  estate,  and  also  in  relation  to  the  receipt  of  the  $7.00,  and  the 
application  of  the  same ;  and  also  as  to  what  took  place  upon  the 
settlement  of  the  accounts  of  the  Plaintiff,  as  administrator  of 
Mr.  Butler. 

These  are  questions  of  fact,  and  questions  of  evidence  simply. 
The  referee  found  that  a  contract  was  made  between  the  parties 
to  this  action,  by  the  service  which  was  rendered  by  the  Plaintiff 
for  the  Defendants,  and  which  service  was  rendered  by  him  in  his 
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individual  capacity,  and  not  as  administrator.    He  properly  held 
that  the  law  implied  a  promise,  from  these  facts,  that  the  Defend- 
ants would  pay  to  the  Plaintiff  the  value  of  the  service  rendered. 
The  judgment  should  be  affirmed. 
All  concur. 

JOEL  TIFFANY, 
State  Keporter. 
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ELLEN  HAEEIS,  Plaintiff,  v.  THE  AMEKICAN  BIBLE 
SOCIETY  AND  Others,  Defendants. 

WiU — Constrttction — Life  Estate — Estate  in  fee — Statute  relative  to  Bequests. 

Cornelius  Seeking  died  previously  to  1830,  seized,  inter  alia,  of 
a  lot  of  land  in  Ovid,  Seneca  county,  containing  about  thirty 
acres.  He  left  two  sons  and  four  daughters,  his  only  heirs-at-law. 
His  son  Folkerd  died  in  1861,  without  issue,  but  leaving  a  will, 
which  purports  to  dispose  of  his  whole  estate.  In  1862,  Ellen 
Harris,  the  Plaintiff,  one  of  the  daughters,  brought  an  action  in 
the  Supreme  Court  for  a  partition  of  the  thirty-acre  lot,  claiming 
one-fifth  thereof,  by  descent.  She  claims  that  the  dispositions  of 
her  brother  Folkerd's  will  in  favor  of  religious  societies  or  insti- 
tutions are  void,  and  asks  for  a  determination  accordingly. 

Cornelius  Sebring  left  a  will,  the  material  portions  of  which  are 
as  follows : 

"  As  for  my  worldly  estate,  after  my  decease  [my  will  is  that 
it]  be  disposed  of  in  manner  following : 

"  Second.  I  give  to  my  four  daughters  *  *  *  each  one-sixth 
of  my  personal  property  not  otherwise  disposed  of, 

"  Third,  I  give  and  bequeath  my  son  Folkerd  thirty  acres  of  land 
on  which  he  now  lives,  my  young  black  mare,  two  hundred 
dollars  in  six  months  after  my  decease,  and  one-sixth  part  of  my 
personal  property  not  otherwise  disposed  of. 

"  Fourth.  I  give  and  bequeath  to  my  son  John  the  farm  on  which 
I  now  live,  containing  one  hundred  and  one  acres,  my  brown 
horse,  bay  horse,  sucking  colt,  farm  wagon,  sled,  and  farming 
utensils,  and  one-sixth  of  my  personal  property  not  otherwise 
disposed  of,  provided  he  pay  six  hundred  dollars  legacy,  support 
his  mother,  and  pay  fifteen  dollars  annually  to  my  step-mother." 

Folkerd  C.  Sebring  by  his  will  gave  his  wife  a  life  estate  in 
all  his  property,  real  and  personal,  and  directed  that  on  her  death 
the  whole  should  be  sold  by  his  executors,  "  and  that  the  proceeds 
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thereof  be  paid  over  to  the  following-named  charitable  societies 
in  four  equal  portions." 

One  portion  is  allotted  to  "  The  American  Board  of  Commis- 
sioners for  Foreign  Missions,"  a  corporation  duly  incorporated 
by  the  State  of  Massachusetts  for  the  purpose  of  propagating 
the  Gospel  in  heathen  lands. 

Another  is  allotted  to  "The  American  Bible  Society,"  and 
another  to  "  The  American  Tract  Society." 

The  two  latter  societies  are  New  York  corporations  (Laws 
N.  Y.  1841,  pp.  41,  249).  The  general  capacity  of  tliese  three 
corporations  to  take,  as  contemplated  by  the  testator,  is  not  the 
question. 

The  other  fourth  part  or  portion  is  given  in  the  following 
words : 

"  Anotlier  fourth  part  of  all  the  proceeds  *  *  *  to  be  paid 
over  to  the  Trustees  of  the  Presbyterian  House  incorporated 
April  21,  1855,  by  tlie  Legislature  of  Pennsylvania,  to  be 
expended  under  the  direction  and  for  the  appropriate  uses  of  the 
Home  Mission  Committee  of  the  General  Assembly  of  the  Pres- 
byterian Church  in  the  United  States  of  America." 

The  Legislature  of  Pennsylvania,  on  the  said  21st  day  of  April, 
1855,  passed  an  act,  which,  after  reciting  that  "The  General 
Assembly  of  the  Presbyterian  Church,"  which  held  its  session  in 
Philadelpliia  in  May,  1854,  had  appointed  John  A.  Brown  and 
others  named  "Trustees  of  the  Presbyterian  House,"  created 
those  persons  and  their  successore  a  corporate  body  by  the  name 
of  the  "  Trustees  of  the  Presbyterian  House." 

The  preamble  recites  a  request  that  the  act  of  incorporation 
"  should  contain  a  general  provision  authorizing  the  said  trustees 
to  hold,  in  trust  for  said  assembly,  any  property  committed  to 
them  by  donations,  bequests,  or  otherwise." 

The  4th  section  of  the  act  is  as  follows :  "  That  the  Trustees 
hereby  inciorporated,  and  their  successors,  shall  be  subject  to  the 
direction  of  the  said  assembly  and  their  successors,  have  full 
power  to  manage  aU  funds,  property,  and  effects  committed  to 
their  care,  by  gift,  purchase,  bequest,  or  otherwise,  and  to  execute 
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any  trusts  confided  to  them  by  said  General  Assembly,  or  their 
successors,  in  such  manner  as  shall  be  deemed  most  advantageous, 
and  not  contrary  to  law  or  the  intention  of  the  donor  or  testator." 

The  action  was  tried  at  a  Special  Term  in  the  county  of  Seneca, 
where  the  complaint  was  dismissed,  with  costs.  On  an  appeal 
taken  by  the  Plaintiff,  a  General  Term  in  the  Seventh  District, 
modifying  the  judgment,  declared  that  Folkerd  took  a  fee-simple 
in  the  thirty-acre  lot  under  his  father's  will ;  that  the  provision 
of  Folkerd's  will  directing  the  sale  was  valid  as  a  power  in  trust ; 
that  the  bequests  to  the  four  societies  "  were  valid  to  the  extent 
only  of  one-half  of  the  property  80  hequeathed  to  each."  The 
General  Term  also  directed,  that  after  the  death  of  decedent's 
widow,  the  whole  of  Folkerd's  real  and  personal  estate  be 
converted  into  money,  and  after  paying  to  the  Plaintiff,  the 
executors,  and  the  four  corporations  their  costs  of  this  action, 
that  one-eighth  part  of  the  net  proceeds  be  paid  to  each  of  the 
four  corporations. 

Distribution  of  the  residue  of  the  proceeds  was  also  directed 
among  the  individual  Defendants  who  are  descendants  of  C. 
Sebring. 

The  Plaintiff  appeals  to  this  Court  from  so  much  of  the 
judgment  as  adjudges  that  Folkerd  took  a  fee  in  the  thirty-acre 
lot;  that  the  Presbyterian  House  is  entitled  to  any  proceeds 
of  his  estate,  and  from  the  award  of  costs  to  the  Defendants. 

The  four  corporations  appealed  from  so  much  of  the  judgment 
as  reduced  their  respective  bequests  below  one-fourth  of  the 
proceeds  of  Folkerd's  estate,  and  also  from  the  directions  concern- 
ing costs. 

John  jE  Sedey^  of  counsel  for  Plaintiff. 

Sannud  A.  Foot^  of  counsel  for  Bible  Society. 

George  A.  Tibus^  of  counsel  for  American  Tract  Society. 

FuLLERTON,  J. — 1.  When  Cornelius  Sebring's  will  went  into 
operation,  tlie  words  of  the  third  clause,  devising  the  thirty-acre 
parcel  to  Folkerd,  without  superadded  words  of  limitation,  im- 
ported a  life  estate,  and  no  more. 
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The  ancient  and  well-established  rule  of  construction  which 
produced  this  consequence,  has  from  an  early  period  been  consi- 
dered by  eminent  judges  as  almost  invariably  defeating  the  intent 
(Cowper,  355). 

In  Denne  v.  Page  (11  East,  605,  note),  Lord  Mansfield  there- 
fore says,  that  "  Courts  have  been  astute  to  find  out,  if  possible, 
from  other  parts  of  a  will,  what  the  testator  really  intended ;  and 
it  is  with  pleasure  that  they  have  found,  in  hundreds  of  cases, 
sufficient  to  warrant  them  in  giving  full  efiect  to  that  intention.'' 

At  length,  in  1830,  the  rule  was  abolished  by  statute  in  this 
State  (1  R.  S.  748,  §  1,  original  paging.  See  Reviser's  Note,  3 
R.  S.  p.  601,  2d  ed.). 

In  1837  the  British  Parliament  adopted  a  similar  enactment 
(1  Vict.  ch.  26,  §§  1  and  28). 

And  Mr.  Justice  Grier  states,  no  doubt  correctly,  in  2  Black's 
R.  414,  that  the  same  beneficial  change  has  been  in  like  manner 
effected  in  most,  if  not  all  the  States  of  this  Union.  Still,  the 
rule  must  be  applied  to  instruments  which  took  effect  during  its 
existence;  and  hence  the  necessity  of  considering  whether  the 
devise  in  question  is  controlled  by  it. 

Resort  may  be  had  to  every  part  of  a  will  in  order  to  ascertain 
the  sense  in  which  the  testator  may  have  employed  any  particular 
word  or  clause  on  which  a  question  arises ;  and  accordingly,  a 
number  of  circumstances  appearing  in  this  instrument  are  relied 
upon  as  evidence  that  the  testator  intended  in  this  instance  to 
give  a  fee. 

He  set  out  with  a  declaration  of  his  will  that  his  "  worldly 
estate,"  after  his  decease,  should  "be  disposed  of  in  the  manner 
following."  He  then  gave  the  thirty-acre  lot  in  question  to 
Folkerd  by  its  local  description,  without  any  words  limiting  the 
estate  given ;  and  he  further  gave  another  lot  of  land  in  like 
manner  to  his  son  John,  and  disposed  of  the  whole  residue  of  his 
personal  estate  in  equal  portions  to  the  two  sons  and  his  four 
daughters,  each  taking  one-sixth  part  thereof. 

The  fourth  clause,  containing  the  devise  to  John,  contains  also 
a  bequest  of  sundry  specific  chattels,  a  sixth  share  of  the  residuary 
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personal  estate,  and  concludes  thus :  "  Provided  he  [John]  pay 
$600  legacy,  support  his  mother,  and  pay  $15  annually  to  my 
step-mother."     This  is  a  charge  on  John  personally. 

It  is  expressed  as  a  condition,  and  there  is  nothing  to  confine  it 
to  the  bequest,  or  to  prevent  its  being  interpreted  as  equally 
applicable  to  the  devise. 

John  could  not  have  accepted  the  gifts,  or  either  of  them,  or 
any  part  of  either,  without  becoming  liable  to  the  respective 
beneficiaries  mentioned  in  the  proviso,  for  all  the  duties  and  pay- 
ments thereby  charged  upon  him.  This  disposition  gave  John  a 
fee  in  the  farm  devised  to  him,  notwithstanding  that  the  devising 
clause  contains  no  words  of  limitation. 

It  may  be  proper  to  cite  a  few  links  of  the  unbroken  chain  of 
authorities  by  which  this  proposition  is  supported  (Collier's  case, 
6  Coke,  16;  Doe  v.  Holmes,  8  T.  R.  1 ;  Jackson  v.  Martin,  18 
Johns.  36 ;  Spraker  v.  Van  Alstyne,  18  Wend.  205).  King  v. 
Ackerman  (2  Black,  408)  presented  the  point  under  circum- 
stances essentially  similar  to  those  which  attend  this  devise  to 
John. 

It  arose  on  a  devise  of  lands  in  New  York.  The  devisee  took 
a  fee  in  other  lands  by  force  of  certain  inartificial  words  employed 
by  the  testator  in  connection  with  that  devise;  but  the  lands  in 
question  were  devised  to  him  by  mere  local  description,  without 
words  of  limitation ;  and  certain  legacies  were  charged  upon  him 
in  general  terms,  not  specially  referable  to  either  devise. 

Evidence  was  offered  that  the  land  devised  in  fee  was  in  value 
more  than  sufficient  to  pay  the  legacies.  Its  rejection  was 
approved.  The  Court  say :  "  It  is  clear  that  [the  devisee]  could 
not  repudiate  his  obligation  to  pay  the  legacies  by  refusing  to 
accept  the  gift  [in  fee]  while  he  retained  the  lands  in  question. 
*  *  *  A  Court  may  look  beyond  the  face  of  the  will,  where 
there  is  an  ambiguity  as  to  the  person  or  property  to  which  it  is 
applicable ;  but  no  case  can  be  found  where  such  testimony  has 
been  introduced  to  enlarge  or  diminish  the  estate  devised." 
Many  authorities  to  the  same  effect  are  cited  in  41  Barbour, 
pp.  536  to  540. 
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It  may  be  presumed  that  the  devisor  had  no  other  real  estate 
than  the  two  parcels  devised  to  his  sons. 

It  is  therefore  apparent  that  the  testator  has  not  failed  to  make 
a  complete  disposition  of  all  his  property,  in  conformity  with  his 
declared  intent,  unless,  indeed,  the  devise  to  Folkerd  is  to  be 
deemed  for  life  only.  The  intestacy  can  extend,  at  most,  no 
further  than  to  the  inheritance  or  remainder  in  fee  in  the  thirty- 
acre  lot  after  the  death  of  Folkerd. 

The  form  of  the  introductory  clause,  and  the  fact  that  the 
residuaiy  dispositions  are  of  the  entii:^  personalty,  and  are  expressly 
confined  to  personal  estate,  are  relied  upon  as  sufficient  evidence 
of  an  intent  to  give  a  fee  by  the  devise  to  Folkerd. 

In  Frogmorton  v.  Holyday  (3  Burr.  1618)  these  circxmistances 
concurred,  and  Lord  Mansfield  expressed  the  opinion  that,  taken 
together,  they  would  cause  a  fee  to  pass  under  such  an  indefinite 
devise.  In  that  case  the  devisee  took  a  fee  on  another  ground. 
Sir  William  Blackstone  was  of  counsel  against  the  devisee,  and 
he  gives  his  very  able  argument  in  his  own  reports. 

lie  does  not  state  that  Wilmot,  the  only  other  Judge  present, 
concurred  with  his  senior  on  the  point  now  in  question ;  but 
represents  him  as  using  very  peculiar  language  about  "  this  kind 
of  loose  evidence  being  twisted  together"  (S.  C,  1  Wnu  BL 
535).  That  case  was  decided  in  1765.  Eight  years  afterward, 
De  Gray,  Ch.J.,  with  the  unanimous  concurrence  of  his  asso- 
ciates, decided  the  other  way  in  the  Common  Pleas,  on  a  will 
presenting  the  same  point  precisely  (Frogmorton  v.  Wright,  3 
Wilson,  414 ;  S.  C,  2  Wm.  Blackstone,  889). 

As  to  such  an  introductory  clause  alone,  the  established 
doctrine  is  stated  by  Chancellor  Kent,  in  1  Johns.  Ch.  R.  498.  It 
is  "  not  sufficient  without  an  actual  devise.  It  must  appear  that 
tlie  testator  not  only  did  not  intend  to  die  [intestate],  but  that 
he  did  not,  in  fact,  die  intestate."  This  has  been  so  often  and  so 
emphatically  adjudged  in  England  and  in  this  State  that  it  ought 
not  now  be  questioned  (2  Jarman  on  Wills,  3  ;  Lond.  ed.  p.  247 ; 
Barheydt  v.  Barheydt,  20  Wend.  576,  581 ;  Harvey  v.  Ohnsted, 
1  Comst.  490). 
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I  cannot  think  that  the  complete  disposition  of  the  personalty 
improves  the  claim  that  Folkerd  took  a  fee.  Such  introductory 
words  are  almost  univei'sally  employed  in  wills  drawn  by  unpro- 
fessional persons  (2  Wm.  Bl.  537). 

A  residuary  clause  is  neai'ly  as  common,  and  the  latter  is 
generally  intended  to  include  personal  property  only,  and  is 
usually  so  limited  in  terms. 

The  introductory  clause  has  been  denied  the  effect  now  claimed 
for  it,  mainly  because  it  is  merely  a  common  form  to  which 
testators  are  not  supposed  to  give  much  attention.  The  same 
reasoning  applies  in  a  considerable  degree  to  the  residuary  clause. 
If,  from  the  circumstances  relied  upon  in  this  connection,  we 
should  impute  to  the  testator  an  intent  to  give  a  fee,  by  words 
wliich  import  a  less  estate,  we  must  charge  him  with  ignorance. 
It  would  certainly  be  at  least  as  proper  and  more  charitable  to 
suppose  forgetfulness.  The  first  is,  in  some  degree,  a  deliberate 
fault  of  life ;  the  latter  is  but  the  accident  of  an  hour,  and  that, 
perhaps,  an  hour  of  dying  agony. 

Adopting  the  strongly  expressed  views  of  Judge  Gardiner  in 
the  case  cited  (1  Comst.  490),  I  conclude  that  a  fee  cannot  be 
adjudged  to  have  passed  on  this  ground.  The  introductory  clause 
thus  coupled  with  the  almost  perfect  completeness  of  the  disposi- 
tion, and  the  limitation  of  the  residuary  gifts  to  personalty  only, 
have  no  greater  just  effect  than  to  excite  an  apprehension  that 
the  testator  may  probably  have  intended  to  give  his  son  Folkerd 
a  fee. 

But  a  mere  conjecture  of  this  sort  should  never  be  permitted 
to  subvert  the  clear  and  positive  title  conferred  by  the  Statute  of 
Descents.  The  great  respect  entertained  for  its  author  has 
probably  protected  from  criticism  the  opinion  in  3  Burr. ;  but,  as 
we  have  seen,  it  was  disregarded  in  England  soon  after  it  was 
ventilated ;  and  I  cannot  find  that  it  has  ever  been  adopted  or 
approved  in  such  a  way  as  to  re-enforce  its  authority.  Ferris  v. 
Smith  (17  Johns.  223)  presented  the  precise  question. 

The  opinion  in  3  Burr,  was  cited,  but  the  Court,  silently 
disregarding  it,  ruled  that  the  devisee  took  only  an  estate  for  life. 
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It  was  cited  and  treated  in  the  same  way  in  the  analogous  case 
of  Doe  V.  Allen  (8  T.  R.  500,  501,  502). 

I  must  regard  that  opinion  as  being  overruled  by  these  two 
subsequent  decisions. 

The  clause  devising  the  land  to  Folkerd  includes,  in  the  same 
sentence,  a  gift  of  personalty ;  and  it  is  suggested  that  because 
he  takes  the  latter  absolutely,  he  should  be  held  to  take  a  like 
interest  under  the  devise. 

Very  many  adjudged  cases  have  occurred  presenting  the  same 
feature ;  but  the  decisions  do  not  support  the  position  asserted. 
The  different  nature  of  the  property  demands  a  different  applica- 
tion of  the  testator's  language. 

Personal  property  is  deemed  of  so  evanescent  a  character  that 
the  law  does  not  recognize  any  estate  as  existing  in  it  (Williams 
on  Personal  Property,  pp.  7, 186,  187).  Hence  a  gift  of  a  chattel 
is  always  absolute,  unless  expressly  qualified;  in  respect  to 
things  real,  the  reverse  has  always  been  the  legal  intendment. 

The  fact  that  if  the  remainder  in  fee  was  not  deemed  to  pass 
by  the  devise,  the  devisee  himself  would  take  part  of  it,  is  quite 
inconsequential ;  and  I  proceed  to  examine  the  only  remaining 
ground  on  which  a  fee  is  claimed  to  have  passed  to  Folkerd. 
The  testator  gave  a  farm  to  his  son  John  in  precisely  the  same 
terms  which  he  employed  to  devise  this  thirty-acre  tract  to 
Folkerd.  He  imposed  a  charge  upon  John  which,  as  we  have 
seen,  is  conclusive  evidence  that  he  intended  to  give  a  fee  to 
John. 

Such  a  charge  "doth  plainly  prove  that  the  intent  of  the 
testator  was,  that  the  devisee  should  have  an  estate  in  fee- 
simple  "  (Reed  v.  Hatton,  2.  Mod.  26).  It  is  only  as  proof  of  the 
intent  that  the  charge  could  so  operate.  Of  itself,  it  works  no 
change  in  the  import  of  the  devising  clause.  Courts  have  no 
legislative  authority;  they  cannot  forcibly  enlarge  the  devise 
without  the  testator's  consent,  and  beyond  the  meaning  of  his 
words,  merely  to  effectuate  what  they  suppose  to  be  abstractly 
just  and  proper. 

The  only  legitimate  ground  of  decision  in  this  class  of  cases  is, 
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that  by  making  the  charge  upon  the  person  of  the  devisee, 
the  testator  has  certified  on  the  face  of  the  will  his  intention  to 
give  a  fee.  This  involves  a  declaration  on  his  part  that,  when 
using  in  the  devise  words  which,  in  legal  construction,  would 
give  only  a  life  estate,  he  was  ignorant  of  that  rule,  and  supposed 
that  these  words  were  sufiicient  to  give  a  fee.  Then  he  must, 
of  course,  have  intended  that  exactly  similar  words  employed  by 
him  in  the  same  instrument,  for  exactly  a  similar  purpose,  should 
have  a  similar  interpretation  and  effect. 

It  is  well  settled  that  where  a  testator  thus  manifests  in  the  will 
his  conception  of  the  meaning  of  a  particular  word,  phrase,  or 
formula,  the  courts  will  so  interpret  it  where  it  occm's  in  other 
parts  of  the  instrument  (Den  v.  Trout,  15  East,  398 ;  Cutter  v. 
Doughty,  7  Hill,  305). 

No  particular  method  of  expression  is  required  of  a  testator. 
He  must  use  correct  language,  or,  if  unable  so  to  do,  he  must 
furnish  within  the  will  itself  a  key  to  the  interpretation.  The 
latter  has  been  done  in  the  present  case ;  and,  on  this  ground,  I 
am  of  the  opinion  that  Folkerd  took  a  fee. 

In  Doe  V.  Snelling  (5  East,  91),  the  will  under  consideration 
contained,  as  in  the  present  case,  two  inde^nite  devises.  The 
Court  held,  that  under  one  of  them  a  pecuniary  charge  in  the 
will  gave  a  fee.  As  to  the  other,  which  was  not  in  question, 
Lord  Ellenborough  remarked  that  it  "  might  probably  be  con- 
tended to  pass  only  a  life  estate  *  *  if  any  question  should 
arise  upon  it.'^ 

Matthews  v.  Windross  (2  Kay  &  Johnson,  406;  2d  Jurist 
Eep.,  N.  S.  926),  and  also  Morris  v.  Lloyd  (33  Law  Journal,  N. 
S.,  Exchequer,  p.  202),  were  both  cases  upon  wills  presenting  the 
same  features  as  Doe  v.  Snelling ;  and  in  each  case  both  of  the 
indefinite  devises  were  before  the  Court  for  construction. 

In  the  last-named  two  cases  the  counsel  of  the  devisees,  in 
respect  to  whose  devises  there  was  no  charge,  argued  for  the 
position  which  I  have  here  advanced. 

In  both  cases  the  Court  decided  against  that  position.  But  the 
intimation  of  Lord  Ellenborough,  and  the  judgments  in  the  other 
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two  cases,  are  too  recent  to  be  binding  as  authority,  and  they  all 
labor  under  an  infirmity  which  should  greatly  diminish  their 
influence. 

The  charge  in  each  instance,  in  point  of  fact,  was  on  the  land 
devised,  and  not  on  the  person  of  the  devisee. 

Therefore,  according  to  established  principles,  it  did  not  change 
the  eflect  of  the  devising  clause,  and  no  fee  was  given  thereby. 
(See  Sir  James  Mansfield's  opinion  in  Doe  v.  Clarke,  5  B.  <fe 
Puller,  350,  approved  by  Kent,  Ch.J.,  in  Jackson  v.  Bull,  10 
Johns.  148.  See  also  Olmsted  v.  Olmsted,  4  CJomst.  60 ;  Mesick 
V.  New,  3  Seld.  165,  170.) 

In  the  case  of  Lee  v.  Withers  (Sir  Thos.  Jones'  Eep.  107),  the 
will  before  the  Court  contained  two  indefinite  devises  of  two 
separate  pieces  of  land  by  a  father  to  his  two  sons,  John  and 
James  Moorey.  The  devises,  as  in  this  case,  were  indefinite,  and 
were  in  the  same  terms,  and  there  was  a  distinct  charge  on  the 
person  of  James,  which  was  rightly  held  to  give  him  a  fee. 

Immediately  after  stating  the  facts,  Jones  says:  "Et  fuit 
resolve  sans  diflSculty  que  John  had  estate  forsque  sa  ^^e." 

No  argument  of  counsel  is  given,  nor  any  reasons  assigned  by 
the  Court;  and  the  judgment  given,  as  stated  at  the  end  of  the 
report,  is  only  on  the  devise  to  James. 

The  case  is  also  reported  in  2  Shower,  49,  under  the  title  of 
Lee  V.  Stephens  and  others. 

In  the  latter  report  nothing  appears  concerning  John  or  the 
devise  to  him,  and  the  judgment  is  stated  as  having  been  on 
James'  title  only. 

Sir  Henry  PoUexfen  was  of  counsel  for  the  heir-at-law  in  this 
case,  and  there  is  what  might  be  called  a  report  of  it  in  Pollex- 
fen's  K.  p.  539.  It  states  the  facts  in  full,  and  gives  the  following 
argument :  "  I  take  it  that  by  the  will,  John  Moorey  had  nothing 
but  an  estate  for  life ;  the  words  are,  '  I  give  and  bequeath  to  my 
son,  John  Moorey,  my  lands,'  &c.  There  is  nothing  that  gives 
any  ground  or  cause  for  any  constructive  fee  to  pass  by  these 
words."  No  argument  on  the  other  side  appears ;  and  there  is 
no  reference  to  the  Court,  except  a  statement  that  it  was  adjudged 
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James  had  a  fee.  PoUexfen's  Eeports  were  not  published  in  his 
lifetime  ;  and  this,  like  many  other  quasi  reports  in  the  book,  is 
evidently  no  more  than  a  copy  of  PoUexfen's  brief  prepared 
before  the  argument,  with  a  mere  note  of  the  decision  at  the 
foot.  (See  "Wallace  on  the  Keporters,  p.  219,  article  Pollex- 
fen.) 

On  the  whole,  I  see  no  satisfactory  evidence  that  the  devise 
to  John  Moorey  was  ever  debated  in  Court,  or  passed  upon  by  the 
Judges.  The  contrary  may  well  be  the  fact,  and,  if  so,  there  is  no 
English  authority  against  the  conclusion  at  which  I  have  arrived. 
Even  if  we  are  bound  to  believe  that  Chief  Justice  Scroggs  and  his 
companions,  in  the  thirty-first  year  of  Charles  the  Second,  did  con- 
sider the  point,  this  Court  may  rightfully  reconsider  it,  and  adopt 
a  more  sound  and  just  interpretation. 

The  intent  to  give  a  fee  to  Folkerd  is  manifest;  and  it  is 
clearly  expressed  by  the  testator  himself  on  the  face  of  the  will. 

Precedents,  if  they  existed,  could  hardly  justify  a  refusal  to  see 
it,  and  adjudge  accordingly. 

2.  The  beneficiaries  contemplated  by  the  third  clause  of  Fol- 
kerd C.  Sebring's  will  are  plainly  therein  designated  as  four 
"  societies.-'  The  ultimate  and  real  beneficiary,  under  the  direc- 
tion to  pay  over  to  "  The  Trustees  of  the  Presbyterian  House," 
is  not  that  corporate  entity,  nor  the  individual  persons  composing 
it,  but  some  "  society." 

By  turning  to  the  Pennsylvania  statute  referred  to  by  the  will, 
and  reading  it  as  if  incoi^porated  with  the  will  (21  N.  Y.  Eep. 
330,  331),  we  find  that  the  "  society  "  for  whose  benefit  this  di- 
rection is  given  is  the  whole  mass  of  persons  constituting  the 
Presbyterian  Church  in  this  country,  or  their  General  Assembly, 
viewed  as  a  continuous  body,  or  a  particular  session  of  that  As- 
sembly which  met  in  Philadelphia  in  1854,  or  a  certain  committee 
of  such  General  Assembly,  viewing  the  latter  in  one  or  other  of 
the  aspects  just  specified.  The  will  gives  this  committee's  title  as 
"  The  Home  Mission  Committee." 

None  of  these  bodies  are  incorporated  ;  and  it  may  be  assumed 
that  a  direct  bequest  to  any  of  them,  or  to  an  individual  for  their 
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use,  in  the  general  form  in  which  they  are  referred  to  by  this  will 
as  beneficiaries,  would  be  void  for  uncertainty. 

But  it  is  fiirther  contended,  that  although  the  bequest  is  to  a 
corporate  body,  it  is  still  void  because  the  beneficiaries  are  thus 
undefined,  and  are  not  themselves  incorporated. 

It  is  asserted  that  the  corporation  has  no  interest,  and  is  a  mere 
conduit-pipe,  through  which  the  money  is  to  flow  into  the  hands 
of  the  ultimate  beneficiaries. 

This  is  not  exactly  the  fact.  By  the  will,  the  ftmd  is  to  be 
"  expended  "  under  the  direction  of  the  beneficiaries.  This  im- 
plies the  very  reverse  of  a  simple  payment  over  to  the  latter. 

By  the  act,  this  corporation  is  to  "  manage"  all  funds  thus  com- 
ing to  its  hands.  This,  to  be  sure,  must  be  done  "  subject  to  the 
direction  of  the  General  Assembly,  or  their  successors." 

In  both  these  respects  the  will  and  the  act  substantially  corre- 
spond. The  latter,  it  is  true,  enjoins  upon  the  Assembly  the 
practice  of  issuing  its  directions  to  the  corporation  through  a 
certain  specified  committee  of  its  body ;  and  perhaps  it  also  re- 
quires the  Assembly  to  devote  this  portion  of  its  funds  to  uses 
supervised  by  that  same  committee.  The  corporate  body,  how- 
ever, is  to  be  the  managing  and  disbursing  trustee  of  the  be- 
queathed fund. 

As  a  corporate  entity,  it  is  to  hold  the  custody  thereof,  and  the 
legal  title  thereto. 

Both  in  respect  to  real  and  personal  property,  it  is  established 
doctrine,  that  a  trustee  to  receive,  manage,  and  disburse,  or  even 
with  less  powers,  has  the  legal  title,  and  is,  in  contemplation  of 
law,  the  owner  of  the  property.  It  must,  however,  be  conceded 
that  the  corporate  body,  and  the  corporators,  were  without  any 
actual  right  to  any  beneficial  enjoyment ;  they  merely  sustain  a 
burden  for  the  enjoyment  of  the  society  referred  to.  But  it  seems 
to  me  that  the  absence  of  such  right  in  the  corporation,  or  its 
corporators,  is  not  material ;  for  such  is  the  condition  of  most 
charitable  corporations. 

The  beneficiaries  of  ftmds  held  by  incorporated  hospitals  are 
persons  not  entitled  to  membership  in  the  corporations.     And  it 
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rarely  happens  that  in  such  hospitals  the  corporate  body,  or 
any  individual  member  thereof,  has  any  beneficial  interest. 
The  fact  appearing  in  this  case,  that  the  corporation  must,  in 
all  substantial  respects,  obey  the  orders  of  the  unincorporated 
and  fluctuating  multitude  for  whose  use  it  was  created,  or  the 
orders  of  the  committee  thereof,  can  have  no  influence  on  the 
validity  of  the  bequest. 

Ordinary  corporate  bodies  having  charge  of  the  temporalities 
of  our  churches  are  very  nearly  in  this  condition ;  and  if  they 
were  absolutely  and  entirely  in  it — ^that  is  to  say,  if  the  trustees 
were  forbidden  to  disburse  a  dollar  without  asking  the  directions 
of  a  mass  meeting  of  those  who,  for  the  time  being,  might  chance 
to  be  attending  worshippers — ^the  corporate  bgdy  would  not 
the  less  satisfy  the  requisites  of  our  law  concerning  gifts  to 
charities,  in  the  particulars  now  under  consideration.  The 
objections  to  the  capacity  of  this  corporation  to  receive  the 
testator's  intended  bequest,  seem  to  me,  therefore,  to  be  un- 
founded. 

They  originate  in  conceptions  impracticably  refined  and  subtle. 

Such  rigorous  constructions  are  not  adapted  to  the  actual 
concerns  of  life.  The  cases  cited  have  been  examined,  as  also  the 
learned  and  elaborate  opinion  of  the  present  Chief  Judge  (Davies) 
in  Downing  v.  Marshall,  reported  by  Mr.  Howard  (23  Practice 
Reports,  p.  10).  The  Plaintiff  virtually  admits  every  proposition 
required  to  support  the  bequest  to  "  The  Presbyterian  House," 
except  what  may  be  involved  in  the  nice  criticism  referred  to, 
and  that  is  not,  in  my  judgment,  supported  by  anything  found  in 
these  citations. 

3.  The  act  relating  to  wills  (Laws  of  1860,  p.  607)  enacts 
that  "  No  person  having  a  husband,  wife,  child,  or  parent,  shall, 
by  his  or  her  last  will  and  testament,  devise  or  bequeath  to  any 
benevolent,  charitable,  literary,  scientific,  religious,  or  missionary 
society,  association,  or  corporation,  in  trust  or  otherwise,  more 
than  one-half  part  of  his  or  her  estate,  afl«r  the  payment  of  his  or 
her  debts  (and  such  devise  or  bequest  shall  be  valid  to  the  extent 
of  one-half,  and  no  more)." 
32 
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The  testator  left  no  relative  or  connection  named  in  this  act, 
except  a  wife,  and  she  consented  to  the  disposition. 

The  societies  contend  that  the  act  was  made  exclusively  for  the 
benefit  of  the  persons  referred  to  by  it,  and  that  no  others  can 
insist  upon  the  prohibition,  or  claim  its  enforcement. 

The  General  Term  held,  and,  I  think,  correctly,  that  the  pro- 
hibition is  peremptory,  and  may  be  insisted  on  by  any  person 
who  would  derive  a  benefit  therefrom. 

The  language  is  absolute ;  and  if  the  Courts  have  power  in 
any  such  case  to  judge  concerning  the  probable  motives  of  the 
Legislatm'e,  and  may  imply,  accordingly,  an  exception  to  the 
positive  terms  of  a  statute  (on  which  no  opinion  need  now  be 
expressed),  I  am  unable  to  discover  any  safe  ground  for  such  a 
proceeding  in  tnis  instance. 

Consistently  with  this  act  a  testator,  having  the  relatives  and 
connections  specified,  may  give  half  of  his  estate  to  a  nephew, 
or  any  remote  collateral  relative,  or,  indeed,  to  entire  strangers, 
and  give  the  other  half  to  the  societies  described. 

It  is,  therefore,  quite  clear  that  it  was  not  designed  to  compel 
testators  to  provide  for  their  families.  If  a  man  whose  entire 
estate  consisted  in  realty,  and  who  had  none  of  the  relatives 
mentioned,  and  only  a  wife,  should  die  without  a  will,  his  widow 
would  take  only  a  life  estate  in  one-third  of  his  lands. 

Yet  in  such  a  case  the  statute  of  1860  avoids  the  devises  which 
such  a  person  might  have  made,  to  a  much  greater  extent  than 
is  necessary  to  protect  all  benefit  which  the  widow  could  possi- 
bly have  derived  from  an  intestacy. 

The  widow  may  have  been  barred  of  dower  by  a  jointure 
(1  K.  S.  p.  741,  §§  9,  10,  1st  ed.).  She  may  have  been  incompe- 
tent to  take  from  alienism ;  yet,  in  either  of  these  cases,  if  the 
construction  claimed  be  correct,  her  consent  alone  would  give 
effect  to  a  devise  not  otherwise  sustainable. 

So  to  hold  would  not  be  implying  an  exception,  from  the 
nature  and  reason  of  the  thing  (1  Johns.  Cases,  131). 

It  would  be  repugnant  to  both,  and  violative  of  our  plain  duty, 
to  administer  the  law  as  we  find  it  written. 
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The  reasons  assigned  by  Judge  T.  A.  Johnson  in  support  of  the 
judgment  below  on  this  point,  are  satisfactory  and  conclusive 
(Harris  v.  Slaght,  46  Barb.  470). 

.  4.  The  enactment  in  question  is,  that  no  person  shall  "by 
will  or  testament  give  or  bequeath  "  to  any  society  of  the  classes 
named,  "more  than  one-half  part  of  his  or  her  estate,  after 
payment  of  his  or  her  debts." 

As  the  parties  concur,  and  perhaps  rightly,  in  construing 
this  act  as  prohibiting  dispositions  to  these  purposes,  by  the 
same  testator,  which,  taken  together,  exceed  one-half  of  his 
entire  estate,  I  will  assume  that  such  is  the  law.  No  doubt  it 
was  the  legislative  intent. 

The  Supreme  Court  determined  that  the  societies  can  take 
only  one-half  of  the  proceeds  which  may  be  realized  on  a  sale  of 
the  estate  at  the  widow's  death. 

On  this  a  question  arises  whether  the  statute,  in  speaking  of 
one-half  of  the  testator's  estate,  is  not  to  be  regarded  as  referring 
to  the  estate  left  at  the  testator's  death. 

Upon  the  words  and  the  reason  of  the  thing  the  affirmative  is 
quite  clear.  No  higher  authority  can  be  found ;  nor  does  a  resort 
to  precedents  seem  needful  on  a  point  so  plain. 

If  a  man  leaving  two  infant  children  should  give  each  an  estate 
for  life,  with  remainder  in  fee  to  his  issue,  should  limit  cross- 
remainders  in  fee  in  default  of  issue,  and  make  an  ulterior  dispo- 
sition for  a  sale,  and  the  payment  of  proceeds  to  charitable  socie- 
ties on  failure  of  issue  living  at  the  survivor's  death,  the  judg- 
ment below  assumes  that,  on  the  occurrence  of  the  latter  con- 
tingency, the  societies  could  take  only  half  of  the  value  at  that  time. 

Nearly  or  quite  a  century  might  have  elapsed,  and,  owing  to 
depreciation  or  other  causes,  the  proceeds  might  not  amount  to 
one-tenth  of  what  was  the  value  at  the  testator's  death.  Yet  it 
is  supposed  that  one-half  of  this  diminished  fund  should  go  as 
upon  an  intestacy  to  the  next  of  kin.     I  do  not  think  so. 

The  Roman  Lex  Falcidia  forbade  a  testator  to  give  more  in 
legacies  than  three- fourths  of  his  effects;  so  that  there  must 
remain  to  the  heir  one-fourth  (Justinian's  Institutes,   book  2, 
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chap.  22 ;  see  Cooper's  edition,  page  173 ;  see  the  law  itself  in 
the  Digest,  lib.  35,  tit.  2, 1.  1). 

Like  the  act  now  under  consideration,  this  law  does  not,  in 
tenns,  specify  any  time  for  the  valuation. 

But,  commenting  upon  it,  the  Institute  speaks  as  follows : — 

"  The  law  Falcidia  looks  t6  the  quantity  of  his  estate  at  the 
time  of  the  death  of  the  testator ;  and  therefore,  if  he  who  is 
worth  but  an  hundred  aurei  at  his  decease,  bequeath  them  all  in 
legacies,  the  legatees  must  suffer  a  defalcation ;  for  they  will  be 
entitled  to  no  advantage,  although  the  inheritance,  after  the  death 
of  the  testator,  and  before  it  is  entered  upon,  should  so  increase 
by  the  acquisition  of  slaves,  the  children  of  female  slaves,  or  the 
product  of  cattle,  that  after  a  fiill  payment  of  the  100  aurei  in 
legacies  an  entire  fourth  of  the  whole  estate  might  remain  to 
the  heir ;  the  legacies,  notwithstanding,  would  still  be  liable  to  a 
deduction  of  one-fourth. 

"  On  the  contrary,  if  the  same  testator  had  bequeathed  only  75 
aurei,  then  although,  before  the  entrance  of  the  heir,  the  estate 
should  so  decrease  by  fire,  shipwreck,  or  the  loss  of  slaves,  that  its 
whole  value  should  not  be  more  than  75  aurei,  or  less,  yet  the 
legacies  would  still  be  due  without  defalcation "  (Justinian's 
Institutes,  book  2,  chap.  22,  §  2 ;  see  Cooper's  ed.,  p.  174,  and 
also  the  editor's  note  on  this  §  2  at  page  533). 

In  Sander's  Institutes  of  Justinian  (p.  336,  3d  ed.,  1865),  it  is 
said  that  "  the  calculation  under  the  Lex  Falcidia  was  made  at 
the  time  of  the  testator's  death." 

The  subject  is  treated  of  to  the  same  effect,  and  with  great  ful- 
ness and  detail,  by  Domat  (Domat's  Civil  Law,  part  2,  book  4, 
title  3,  §  1,  articles  3706,  3707,  3708;  see  Boston  ed.,  1850, 
edited  by  Gushing,  vol.  2,  p.  588). 

When  a  testator  disposes  of  his  property  in  such  a  manner  that 
one-half  of  the  corpus  can  be  severed  from  the  other  at  his  death, 
the  administration  under  the  statute  of  1860  is  very  simple. 
But  if  (as  he  may)  he  devises  it  by  way  of  successive  estates,  or 
interests,  the  task  of  distribution  between  his  next  of  kin  and  the 
charitable  societies  to  whom  he  has  bequeathed  in  excess  of  his 
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powers  may  be  somewhat  more  diflScult.  Still  it  is  not  imprac- 
ticable. 

It  should  be  adjudged  that  the  four  societies  will  not  be  entitled 
to  receive  a  greater  sum  in  the  whole,  from  the  proceeds  of  the 
sale  directed  by  Folkerd  C.  Sebring's  will,  than  would  be  suffi- 
cient, on  a  proper  calculation,  to  pay  and  satisfy  at  that  time  a 
debt  then  yet  remaining  unpaid,  which,  at  the  testator's  death, 
was  equal  in  amount  to  the  then  value  of  one-half  of  the  testator's 
estate,  over  and  above  his  debts. 

And  also,  that  if  there  should  be  any  residue  of  such  proceeds, 
the  costs  awarded  in  the  Court  below  be  paid  out  of  the  same, 
and  the  balance  thereof  distributed  to  the  next  of  kin  of  the  said 
testator,  in  the  proportions  specified  in  the  judgment  of  the 
General  Term. 

"With  these  modifications,  the  judgment  appealed  from  should 
be  affirmed. 

These  are  my  views  of  this  case,  and  my  brethren  concur  in 
them,  with  this  exception : 

They  are  of  the  opinion  that  the  case  of  Van  Derzee  v,  Yan 
Derzee  (36  N.  Y.  Rep.  231)  controls,  and  requires  a  decision  that 
Folkerd  C.  Sebring  took  a  life  estate  only. 

I  am  unable  to  acquiesce  in  that  conclusion.  But  it  follows 
that  the  judgment  of  the  General  Term,  so  far  as  it  holds  that 
Folkerd  took  a  fee,  must  be  reversed ;  and  that  with  the  modi- 
fying adjudication  above  suggested,  the  judgment  must  be  in 
all  other  respects  affirmed. 

None  of  the  parties  are  to  have  costs  on  this  appeal,  and  the 
proceedings  are  remitted  to  the  Supreme  Court,  with  directions 
to  enter  judgment  accordingly. 

Judgment  that  Sebring  took  only  a  life  estate,  and  that  on 
his  decease  the  estate  in  the  thirty  acres  mentioned  descended  to 
the  heirs  of  his  father,  as  in  case  of  intestacy. 

JOEL  TIFFANY, 

State  Reporter. 


Digitized  by  VjOOQ IC 


502  STEWART  v.  BROWllT.  [Sept., 


Statement  of  the  Case. 


JOHN  STEWART,  Survivor  of  PETEK  STEWART, 
Respondent,  v.  HIRAM  BROWN,  Sheriff  of  Alle- 
ghany Co.,  Appellant. 

Execution — Statutory  Exemption — Team  of  HotLseholders — Joint  Debtors  and 

Owners, 

The  language  of  the  statute,  exempting  from  levy  and  sale  on  execution 
certain  property  of  the  judgment-debtor,  should  be  consti'uedin  harmony  with 
the  humane  and  remedial  purposes  thereof. 

Where  two  householders  own  a  team  between  them,  which,  if  owned  by  either 
individually,  would  be  exempt  under  the  statute,  it  is  likewise  exempted  as 
firm  property. 

Appeal  from  the  Supreme  Court.  The  action  was  for  the 
recovery  of  a  pair  of  horses  and  a  double  harness. 

The  Defendant  claimed  to  justify  the  taking  under  an  execution 
against  the  Plaintilfs  in  favor  of  Miller  and  Grainer. 

The  only  question  in  the  case  was,  whether  the  team  was  exempt 
from  seizure  and  sale  on  execution. 

The  cause  was  tried  before  Alexander  Storrs,  as  sole  referee. 
The  facts  as  found  were  substantially  these : 

The  Plaintiffs  were  partners  in  the  ownership  of  the  horses  and 
harness,  which  were  worth  $160.  They  had  no  other  property 
except  a  few  articles  of  household  furniture,  of  trifling  value. 
Each  of  them  was  a  householder,  and  each  had  a  family  for  which 
he  provided.  Both  the  Plaintiffs  were  teamsters,  and  they  re- 
spectively derived  their  support  from  the  use  of  the  horses  and 
harness,  having  no  other  means  to  provide  for  their  families.  The 
judgment  in  question  was  for  a  firm  debt ;  and  the  Defendant, 
under  the  execution  issued  thereon,  took  the  team,  claiming  that  it 
was  subject  to  levy  and  sale. 

The  Plaintiffs  replevied  it,  claiming  that  it  was  exempt  pro- 
perty. The  referee  gave  judgment  for  the  Plaintiffs,  which  was 
affirmed  on  appeal  to  the  General  Term  in  the  Eighth  District. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Daniels. 

K  B.  Vedder  for  Appellant. 
Wilkes  Angel  for  Respondents. 
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PoRTEB,  J. — The  argument  submitted  for  the  Appellant  is  in- 
genious ;  but  its  fallacy  is  apparent,  in  view  of  the  conclusions  to 
which  it  tends.  If  it  proves  anything,  it  is  that  the  property  of  a 
firm  is  not  owned  by  the  persons  who  compose  it,  either  col- 
lectively or  otherwise. 

It  certainly  does  not  belong  to  any  one  else,  and  if  the  Appel- 
lant is  right,  the  title  is  in  a  state  of  abeyance.  If  the  partners 
have  such  an  ownership  as  subjects  the  property  to  seizure  on 
execution,  they  have  also  such  an  ownership  as  entitles  them  to 
claim  its  exemption,  in  a  case  plainly  falling  within  the  terms  and 
intent  of  the  statute. 

In  the  instance  before  us,  the  complaint  alleges,  and  the  answer 
admits,  that  the  horses  and  harness  in  question  were  the  property 
of  the  Plaintiffe. 

The  facts  found  by  the  referee  meet  all  the  requirements  of  the 
act  exempting  from  levy  and  sale  the  necessary  team  of "  any 
person  being  a  householder  or  having  a  family  for  which  he  pro- 
vides "  (4  Edmond's  Statutes  at  Large,  626). 

It  is  insisted  that  the  clause  applies  only  to  a  several  owner,  as 
the  word  "  person  "  is  used  in  the  singular  number.  The  short 
answer  is,  that  by  a  provision  in  our  general  law,  when  a  statute 
refers  to  any  matter  or  person,  by  words  importing  the  singular 
number,  several  matters  or  persons  shall  be  deemed  to  be  included, 
unless  such  a  construction  would  be  repugnant  to  the  general 
language  employed  (2  E.  S.  778,  §  11). 

In  respect  to  articles  otherwise  within  the  terms  of  the  act,  such 
ownership  as  suflSces  to  make  them  subject  to  seizure  brings 
them  within  the  exemption.  If  each  of  the  Respondents  had 
owned  a  pair  of  horses,  both  teams  would  have  been  exempt,  upon 
the  state  of  facts  found  by  the  referee.  It  would  be  an  obvious 
perversion  of  the  statute  to  hold  that  the  Plaintiffs  forfeited  its 
protection  by  owning  but  a  single  team  between  them,  used  for 
the  common  support  of  both. 

The  language  of  the  act  should  be  construed  in  harmony  with 
its  humane^  and  remedial  purpose.  Its  design  was  to  shield  the 
poor,  and  not  to  strip  them. 
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The  interest  it  assumes  to  protect  is  that  belonging  to  the 
debtor,  be  it  more  or  less.  The  ownership  of  the  team  may  be 
joint  or  several ;  it  may  be  limited  or  absolute. 

Whatever  it  be,  within  the  limitations  of  the  statute  the  debtor's 
interest  is  exempt,  in  view  of  his  own  necessities,  and  of  the  pro- 
bable destitution  to  which  its  loss  might  reduce  a  family  depend- 
ent on  him  for  support. 

The  judgment  should  be  aflirmed. 

All  the  Judges  concurring. 

Judgment  aflirmed. 

JOEL  TIFFANY, 
State  Keporter. 
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STEPHEN  W.  HOWELL,  Appellant,  v.  THE  CITY  OF 
BUFFALO,  Respondent. 

IhxoHon — Powers  of  Legislature — Municipal  Officers, 

The  people  have  not  ordained  that  taxation  shall  be  general,  so  as  to  embrace 
all  persons  or  all  taxable  persons  within  the  State,  or  within  any  district  or 
territorial  division  of  the  State,  nor  have  they  forbidden  that  it  shall  be  appor- 
tioned according  to  the  benefits  which  each  taxpayer  is  supposed  to  receive 
from  the  object  on  which  the  tax  is  expended. 

The  Legislature  have  authority  to  authorize  a  city  to  make  an  apportionment 
of  a  tax  upon  the  profits  of  persons  benefited  by  an  improvement  made,  and 
for  which  the  money  had  been  expended,  even  though  the  city  had  paid  for  the 
improvement,  and  sought  to  raise  the  money  by  a  tax  to  reimburse  the  cor- 
poration. 

Parker,  J. — This  action  was  brought  in  the  Superior  Court  of 
the  city  of  Buffalo,  under  the  authority  of  chapter  438  of  the 
Laws  of  1864,  to  test  the  validity  of  a  certain  assessment  made  by 
the  city  upon  the  lands  of  the  Plaintiff,  and  others,  by  virtue  of 
an  act  of  the  Legislature  of  this  State,  passed  April  21,  1863,  en- 
titled "  An  act  authorizing  the  Common  Council  of  the  city  of 
Buffalo  to  make  re-assessments  to  defray  the  expenses  of  local  im- 
provements on  Niagara  Street  in  said  city."  (Chap.  196,  Sess. 
Laws  of  1863.) 

The  Defendant  is  a  municipal  corporation,  and  has  power,  under 
certain  restrictions,  to  cause  streets  to  be  paved,  and  other  local 
improvements  to  be  made,  and  the  expense  thereof  to  be  assessed 
upon  the  parcels  of  land  in  such  city  to  be  benefited  by  the  im- 
provement, in  proportion  to  such  benefit. 

As  appears  by  the  complaint,  in  1859  the  Defendant  ordered 
Niagara  Street  to  be  graded  and  paved,  and  the  expense  thereof 
to  be  assessed  upon  the  real  estate  benefited  thereby. 

The  assessment  was  accordingly  made,  amounting  to  $37,762, 
whereby  the  Plaintiff's  lands,  among  others,  were  assessed.  The 
Defendant  contracted  for  the  making  of  the  improvement  at  the 
sum  above  mentioned,  and  it  was  made,  and  the  contractor  fully 
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paid  and  satisfied  therefor,  $8,700  of  the  required  Bum  being  re- 
ceived from  parties  assessed,  who  voluntarily  paid  their  assess- 
ments ;  and  the  balance,  over  $29,000,  being  borrowed  from  the 
general  fund  of  the  city.  The  lands — the  assessments  on  which 
were  not  paid,  including  the  Plaintiff's — were  sold  for  the  non- 
payment of  the  respective  assessments  thereon,  and  were  bid  off 
at  such  sale  by  the  Defendant,  in  default  of  other  bidders,  pursuant 
to  a  requirement  in  its  charter,  for  the  term  of  100  years.  The 
general  fund  was  subsequently  made  good  for  the  sum  so  borrowed 
from  it  by  the  issue  and  negotiation  of  bonds  of  the  city,  pursuant 
to  another  provision  of  the  charter.  The  order  directing  the  said 
improvement  to  be  made,  was  adjudged  by  the  Superior  Court  of 
the  city  of  Buffalo,  in  November,  1862,  to  be  without  jurisdiction, 
and  void,  by  reason  of  the  want  of  the  certificate  of  the  city 
assessors,  required  by  section  19  of  title  8  of  the  city  charter,  as 
amended  by  the  act  of  1854.     (Sess.  Laws  of  1854,  chap.  69.) 

Thereupon  the  Defendant  applied  to  the  Legislature  of  the 
State  and  procured  the  passage  of  the  act  of  April  21, 1863,  above 
referred  to ;  which  act,  after  reciting  the  fact  of  the  aforesaid  order 
for  the  grading  and  paving  of  Niagara  Street,  in  said  city  of  Buf- 
falo, and  of  the  said  assessment,  and  that  the  same  had  been  de- 
clared null  and  void ;  and  that  the  said  improvement  had  been 
folly  completed,  and  that  it  was  just  and  equitable  that  the  expense 
thereof  sliould  be  paid  by  the  owners  of  the  real  estate  benefited 
thereby,  and  that  the  same  should  not  be  a  charge  upon  all  the 
taxable  property  of  said  city,  enacted  that  the  Common  Council 
of  the  city  of  Buffalo,  for  the  purpose  of  defraying  the  expenses 
of  said  improvement,  are  authorized  and  empowered  to  re-assess 
the  sum  of  $32,266.76  on  the  real  estate  benefited  by  said  im- 
provement. 

On  the  21  st  of  September,  1863,  the  Common  Council  of  the 
city  of  Buffalo  directed  the  city  assessors  to  assess  that  sum  upon 
the  real  estate  in  said  city  benefited  by  said  improvement,  in  pro- 
portion to  the  benefit  resulting  therefrom.  Whereupon  the 
assessors,  pursuant  to  the  authority  of  said  direction  and  said  act, 
made  a  re-assessment  of  said  sum  on  said  real  estate,  including  the 
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real  estate  of  the  Plaintiff,  in  the  complaint  described,  which  re- 
assessment was  confirmed  by  the  Common  Council  of  said  city,  and 
the  roll  of  said  re-assessment  was  placed  in  tlie  hands  of  the  receiver 
of  taxes  for  said  city  for  collection.  The  Plaintiff  avers,  that  if  the 
sum  of  $2,000  and  proceeds  (parcel  of  said  re-assessment  of  $32,- 
266.76)  so  assessed  upon  the  premises  of  the  Plaintiff  shall  not  be 
paid,  the  said  several  parcels  of  land  of  the  Plaintiff  will  be  sold  for 
such  non-payment.  The  Plaintiff  demands  judgment  declaring 
the  said  re-assessment,  as  to  the  lands  of  the  Plaintiff,  illegal  and 
void ;  and  that  the  Defendant  and  its  agents  be  perpetually  en- 
joined from  enforcing  or  collecting  the  same.  The  Defendant 
demurred  to  the  complaint,  and  the  Court,  in  General  Tenn,  sus- 
tained the  demurrer,  and  gave  judgment  for  the  Defendant. 

The  ground  upon  which  the  Plaintiff  resists  the  enforcement  of 
the  re-assessment  is,  that  the  act  of  the  Legislature,  under  and  by 
virtue  of  which  it  was  made,  is  unconstitutional  and  void. 

The  doctrine  that  a  statute  which  authorizes  a  municipal  corpo- 
ration to  grade  and  improve  streets,  and  to  assess  the  expense 
among  the  owners  and  occupants  of  lands  benefited  by  the  im- 
provement, in  proportion  to  the  amount  of  such  benefit,  is  consti- 
tutional, as  was  held  by  this  Court  in  the  People  v.  Mayor,  &c., 
of  Brooklyn  (4  Coms.  419),  is  not  controverted  by  him,  but  that 
inasmuch  as  the  assessment  in  question  was  made  after  the  im- 
provement had  been  paid  for  by  the  city,  and  after  the  Plaintiff 
had  come  into  the  full  enjoyment  of  its  benefits,  and  the  money 
raised  by  such  assessment  was,  by  the  act,  required  to  be  paid 
into  the  treasury  of  the  city,  for  the  purpose  of  reimbursing  it 
for  moneys  advanced  to  defray  the  expenses  of  said  improvements, 
it  was  not  an  assessment  to  pay  for  the  improvement,  and  so  not 
within  the  rule  of  the  case  above  referred  to.  And  his  propo- 
sition is,  that  to  make  the  assessment  valid,  the  benefit  must  be 
conferred  at  the  time,  and  as  a  result  and  necessary  consequence 
of  the  making  and*  collection  of  the  assessment ;  that  if  this  is 
not  so  it  violates  that  part  of  section  6  of  article  1  of  the  Consti- 
tution which  is  as  follows :  "  Nor  shall  private  property  be  taken 
for  public  use,  without  just  compensation."    It  is  settled  by  the 
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case  above  cited,  that  an  assessment  for  local  improvements,  when 
made  upon  the  owner  of  lands  benefited  in  proportion  to  the 
amount  of  such  benefit,  is  an  exercise  of  the  taxing  power. 
The  levying  and  collection  of  taxes  is  not  within  the  meaning  of 
the  clause  of  the  Constitution  referred  to — the  taking  of  private 
property  for  public  use ;  but  this  provision  applies  to  the  taking  of 
property  under  the  exercise  of  the  right  of  eminent  domain. 

This  is  evident  from  the  following  provision  in  the  next  section 
of  the  article  (art.  1,  §  7)  :  "  When  private  property  shall  be  taken 
for  any  public  use,  the  compensation  to  be  made  therefor,  when  such 
compensation  is  not  made  by  the  State,  shall  be  ascertained  by  a 
jury,  or  by  not  less  than  three  commissioners  appointed  by  a  Court 
of  Record,  as  shall  be  prescribed  by  law."  This  requirement  is 
clearly  inapplicable  to  the  collection  of  taxes,  and  shows  that  the 
prohibition  against  the  taking  of  private  property  for  public  use, 
without  just  compensation,  is  not  contravened  by  the  act  in 
question. 

It  is  equally  manifest  that  the  other  constitutional  prohibition, 
also  contained  in  art.  1,  §  6,  that  no  person  shall  "  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  law,"  could  not 
have  been  intended  as  a  restriction  upon  the  taxing  power  of 
the  Legislature,  and  has  not  been  violated  by  this  act. 

In  discussing  the  power  of  taxation  vested  in  the  Legislature, 
the  learned  Judge  who  gave  the  opinion  of  this  Court  in  the  case 
of  Tlie  People  v.  Mayor,  ifec,  of  Brooklyn  (supra),  said :  "  It 
must  be  conceded  that  the  power  of  taxation,  and  of  apportioning 
taxation,  or  of  assigning  to  each  individual  his  share  of  the  burthen, 
is  vested  exclusively  in  the  Legislature,  unless  this  power  is  limited 
or  restrained  by  some  constitutional  provision.  The  power  of 
taxing,  and  the  power  of  apportioning  taxation^  are  identical, 
and  inseparable.  Taxes  cannot  be  laid  without  apportionment ; 
and  the  power  of  apportionment  is,  therefore,  unlimited,  imless 
it  be  restrained  as  a  part  of  the  power  of  taxation.  There  is  not, 
and  since  the  original  organization  of  the  State  government  there 
has  not  been,  any  such  constitutional  limitation  or  restraint.  *  * 
The  people  have  not  ordained  that  taxation  shall  be  general,  so 
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as  to  embrace  all  percons,  or  all  taxable  persons  within  the  State, 
or  within  any  district  or  territorial  division  of  the  State.  ■»«■  ^«-  * 
Kor  have  they  ordained  or  forbidden  that  a  tax  shall  be  appor- 
tioned according  to  the  benefit  which  each  taxpayer  is  supposed 
to  receive  from  the  object  on  which  the  tax  is  expended.  In  all 
these  particulars  the  power  of  taxation  is  unrestrained.  *  *  * 
Taxation  •  is  sometimes  regulated  by  one  of  these  principles  [or 
rules  of  apportionment],  and  sometimes  by  aiiother;  and  very 
often  it  has  been  apportioned  without  reference  to  locality,  or  to 
the  taxpayer's  ability  to  contribute,  or  to  any  proportion  between 
the  hirthen  and  the  henefitP 

The  doctrine  thus  stated  accords  with  what  was  said  by  Chief 
Justice  Marshall  in  Providence  Bank  v.  Billings  (4  Peters,  614) : 
"  However  absolute,"  he  says,  "  the  right  of  an  individual  may  be, 
it  is  still  in  the  nature  of  that  right  that  it  must  bear  a  portion 
of  the  public  burthens ;  ayid  that  portion  must  he  determined  hy 
the  Legislature,  This  vital  power  may  be  abused;  but  the 
interest,  wisdom,  and  justice  of  the  representative  body,  and  its 
relations  with  its  constituents,  furnish  the  only  security  against 
unjust  and  excessive  taxation,  as  well  as  against  unwise  legislation 
generally." 

In  the  case  of  Thomas  v,  Leland  et  al.  (24  Wend.  65)  the 
Defendants  were  prosecuted  for  breaking  into  the  Plaintiff's  store, 
and  for  taking  and  carrying  away  his  goods.  They  justified  as  com- 
missioners for  assessing,  levying,  and  collecting  a  tax  in  pursuance 
of  an  act  of  the  Legislature  (Sess.  Laws,  1835,  chap.  309)  which 
authorized  them  to  assess  upon  the  real  estate  in  the  city  of  Utica 
the  sum  of  $41,000,  which  had  been  secured  to  be  paid  into  the 
treasury  of  the  State  by  the  bond  of  A.  B.  Johnson  and  others, 
as  an  indemnity  to  the  State  for  the  expense  of  changing  the 
northern  termination  of  the  Chenango  canal,  from  Whitesboro'  to 
Utica — alleging  that  the  acts  complained  of  were  done  in  the 
collection  of  such  tax.  The  Plaintiff's  counsel  insisted  that  the 
act  was  void,  as  it  authorized  the  taking  of  Plaintiff^s  property 
without  just  compensation,  to  pay  the  debt  of  the  obligees 
in  the  bond.    But  the  Supreme  Court  held  the  act  valid,  and  in 
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giving  the  opinion  of  the  Court,  Judge  Cowen  remarked :  "  I 
admit  that  the  power  of  taxation  may  be  abused,  but  its  exercise 
cannot  be  judicially  restrained,  so  long  as  it  is  referable  to  the 
taxing  power.  The  only  check  lies  at  present  in  that  power 
being  usually  exerted  on  considerable  bodies  of  men  who  possess 
a  control,  in  a  greater  or  less  degree,  over  its  agents." 

In  Brewster  v.  The  City  of  Syracuse  (19  K  Y.  R.,  116)  tliis 
Court  held  that  the  Legislature  has  the  power  to  authorize  the 
levy  of  a  tax,  for  the  purpose  of  paying  to  one  who  has  construct- 
ed a  municipal  improvement  an  addition  to  the  contract  price, 
which  the  cor])oration  itself  was,  by  its  charter,  forbidden  to  pay ; 
and  the  foregoing  doctrine  of  the  case  of  The  People  v.  Mayor, 
&c.,  of  Brooklyn  was  re-asserted.  See  also  The  Town  of  Guil- 
ford V,  The  Board  of  Supervisors  of  Chenango  County  (3  Kern. 
143). 

The  power  upon  the  subject  of  taxation  accorded  by  these  cases 
to  the  Legislature  must  be  conceded  to  it,  as  well  upon  theif 
authority  as  upon  the  justness  of  their  reasoning  on  the  subject 
Now,  without  adverting  to  the  undoubted  power  of  the  Legisla- 
ture, in  certain  cases,  to  pass  laws  for  the  purpose  of  validating 
the  acts  of  public  officers  and  others,  done  without  due  conformity 
to  pre-existing  laws,  and  waiving  the  consideration  of  the  ques- 
tion in  reference  to  such  power,  if  we  look  at  the  material 
circumstances  of  the  case  before  us,  we  shall  see  that  the  muni- 
cipal corporation  had,  at  the  time  of  the  passage  of  this  act,  a 
clear  necessity  for  a  tax.  It  had  borrowed  the  money  necessary  to 
pay  for  the  improvements  made  under  its  former  proceedings,  and 
this  it  was  bound  to  pay,  notwithstanding  those  proceedings  had 
been  adjudged  unauthorized  and  void.  No  one  can  doubt  that 
the  raising  of  the  money  to  pay  this  indebtedness  was  within 
the  legitimate  scope  of  the  taxing  power;  nor  that  it  was  within 
the  constitutional  power  of  the  Legislature  to  pass  an  act  author- 
izing a  special  tax  for  the  purpose. 

These  lands  were  within  the  city,  and  therefore,  under  the 
strictest  limitation  of  the  taxing  power,  liable  to  bear  a  propor- 
tion of  this  burden.    What  proportion,  it  was,  as  we  have  already 
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seen,  the  province  of  the  Legislature,  and  not  of  the  Courts,  to 
determine. 

Tlie  Legislature  was  not  bound  to  apportion  the  tax  among  the 
taxable  persons  within  the  city,  but  might,  according  to  its  own 
view  of  justice  and  right,  apportion  the  whole  tax  among  a  part 
of  such  persons.  It  saw  fit  to  apportion  the  tax  upon  the  owners 
of  the  lands  which  had  been  benefited  by  the  improvements,  in 
proportion  to  the  amount  of  such  benefit.  As  it  is  impossible, 
under  the  doctrine  above  adverted  to,  to  say  that  it  had  not  the 
constitutional  power  so  to  do,  so  it  can  scarcely  be  contended 
that  in  so  doing  it  violated  any  principle  of  justice  or  right. 
Upon  the  question  of  natural  as  well  as  legal  justice  and  right, 
the  circumstance  that  the  improvements  had  been  paid  for  by  the 
city,  and  that  the  Plaintiff  was  in  the  enjoyment  of  them,  before 
the  assessment  of  this  tax,  does  not,  as  I  can  see,  affect  the  appor- 
tionment with  injustice  and  wrong,  any  more  than  if  it  had  been 
made  in  anticipation  of  the  improvements.  It  is  quite  true  that, 
notwithstanding  the  improvements,  wlien  made,  were  a  benefit 
to  the  Plaintiff,  the  city,  by  making  them,  acquired  no  right  of 
action  against  the  Plaintiff  to  pay  for  such  benefit,  and  it  may 
be  true,  as  the  learned  coujisel  of  the  Plaintiff  has  argued,  that 
in  making  them  the  city  assumed  the  relation  of  a  trespasser 
against  the  Plaintiff.  Yet  the  act  does  not  undertake  to  interfere 
with  these  legal  relations  existing  between  the  parties.  What- 
ever rights  of  action  existed  between  them,  growing  out  of  the 
making  of  the  improvements,  are  left  untouched  by  the  act,  and 
no  new  ones  are  attempted  to  be  created.  Neither  is  there,  as 
the  Plaintiff^s  counsel  insists  there  is,  any  interference  with  any 
other  vested  rights  of  the  Plaintiff*,  by  seeking  to  re-establish 
against  his  lands  a  charge  fi'om  which  they  had  been  released. 
The  decision  of  the  Court,  declaring  that  charge  unauthorized 
and  void,  was  not  overruled,  nor  in  any  manner  interfered  with ; 
and  there  has  been  by  the  Legislature,  in  the  passing  of  the  act, 
no  encroachment  in  any  way  upon  the  functions  of  the  judiciary. 
It  is  simply  an  exercise  of  the  taxing  power,  in  a  mode,  as  we 
have  seen,  within  the  constitutional  scope  of  legislative  authority — 
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induced,  it  is  true,  by  the  failure  of  the  former  proceedings,  but  in 
no  other  sense  retrospective,  and  in  no  objectionable  sense  retro- 
active. It  does  not  reach  back  and  attempt  to  legalize  the  tax 
which  was  illegally  imposed,  and  by  the  Court,  declared  void,  but 
does  precisely  what  might  have  been  done  if  there  had  been  no 
previous  attempt  on  the  part  of  the  city  to  collect  the  expense  of 
the  improvements  out  of  the  property  benefited. 

I  can  see  no  good  ground  for  saying  that  the  act  is  unconstitu- 
tional. The  judgment  of  the  Court  below  must  therefore  be 
affirmed. 

All  aflirm. 

JOEL  TIFFANY, 
State  Reporter. 
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THE  PEOPLE,  ETC.,  Defendants  m  Ebrob,  v.  FEEDERICK 
H.  WENTZ,  Plaintiff  m  Ereob. 

Felony — Evidence — Confessions  of  Criminal, 

Where  a  prisoner,  being  arrested  and  imprisoned  on  charge  of  having  com- 
mitted a  felony,  makes  a  fi*ee  statement  of  his  guilt,  without  any  influence 
having  been  used  to  induce  the  confession,  or  to  interfere  with  the  free  volun- 
tary action  of  the  prisoner's  mind,  such  a  statement  may  be  used  as  evidence 
on  the  trial  of  the  prisoner  for  the  alleged  felony. 

The  remark  of  an  officer  to  the  prisoner  that  he  was  in  a  bad  fix,  that  he  was 
caught  at  last,  and  an  inquiry  as  to  who  were  the  others  with  him,  had  no  ten- 
dency to  influence  the  mind  of  the  prisoner  improperly,  so  as  to  render  his 
confession  thereupon  inadmissible  as  evidence  against  him. 

D.  J.  MiteheU  for  Plaintiff. 

(?.  W.  Chajpmcm^  District  Attorney,  for  the  JPeople. 

Davies,  Ch.  J. — The  prisoner  was  tried  on  the  civil  side  of  the 
Supreme  Court,  at  a  Circuit  held  in  the  county  of  Broome,  in 
March,  1867,  and  convicted  of  the  crime  of  arson;  and  the 
General  Term  denied  a  new  trial,  and  the  Defendant  was  sen- 
tenced to  the  State  prison. 

He  now  brings  a  writ  of  error  to  this  Court.  It  is  claimed 
that  the  Court,  upon  the  trial,  erred  in  allowing  the  People  to 
prove  the  confessions  made  by  the  prisoner  to  the  witness  Martin, 
who  at  the  time  was  a  policeman. 

It  is  also  urged  that  the  Court  erred  in  permitting  the  same 
witness  to  testify  to  another  conversation  vsrith  the  prisoner,  in 
which  conversation  the  prisoner  requested  the  witness  to  go  and 
request  the  prisoner's  father  to  visit  him  at  the  jail. 

It  is  also  claimed  that  the  Court  erred  in  permitting  the  witness 
to  testify  as  to  what  occurred  when  the  fatlier  and  the  counsel  of 
the  prisoner  were  present ;  and  it  is  also  claimed  that  the  Court 
erred  in  permitting  the  People  to  give  evidence  of  a  distinct  and 
diflferent  felony  committed  by  the  prisoner,  other  than  that  charged 
in  the  indictment,  and  for  which  he  was  upon  trial. 
33 
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The  witness  did  not  have  the  prisoner  in  his  charge,  but  went 
into  the  rooms  occupied  by  him  in  the  jail. 

He  testified  that  as  he  went  into  the  room  he  made  the  remark 
that  he  (the  prisoner)  was  in  a  bad  fix,  and  had  got  caught  at 
last,  or  something  hke  that ;  and  that  the  witness  then  asked  hira 
to  tell  who  the  others  were ;  and  in  the  course  of  the  conversa- 
tion with  the  prisoner,  he  (the  prisoner)  asked  the  witness  if  he 
had  got  Delany ;  he  told  him  "  no.'* 

The  prisoner  then  asked  him  if  he  had  got  Delany  and  David 
Gray ;  and  the  witness  asked  the  prisoner  if  they  knew  anything 
about  it,  and  he  said  they  did. 

The  witness  then  asked  the  prisoner  what  was  the  first  fire  he 
was  interested  in.  He  said  the  first  fire  was  his  father's  bam, 
that  he  had  anything  to  do  with,  and  that  the  next  was  Pugsley's 
barn,  near  by,  and  he  said  that  he  and  David  Gray  set  that  on 
fire. 

The  witness  testified  that  he  made  no  promise  to  the  prisoner, 
nor  held  out  to  him  any  inducements  whatever  to  make  the  con- 
fession. 

The  confessions  of  the  prisoner  were  wholly  voluntary,  and 
made  uninfluenced  by  any  threat,  menace,  promise,  or  other 
influence. 

It  is  no  ground  of  objection  that  they  were  made  to  a  policeman. 
He  had  not  arrested  the  prisoner,  and  did  not  have  him  in  his 
custody  at  the  time  of  this  conversation. 

Selden,  J.,  in  the  case  of  The  People  v.  McMahon  (15  N.  T. 
38i),  very  clearly  states  the  principle  which  should  govern  in  the 
admission  of  the  confessions  of  persons  charged  with  crime.  He 
says :  "  The  first  distinction  which  the  law  makes  is  between  a 
declaration  or  statement  made  before,  and  one  made  after  the 
accused  was  conscious  of  being  charged  with  or  suspected  of  the 
crime.  If  before,  it  is  admissible  in  all  cases,  whether  made 
under  oath  or  without  oath,  upon  a  judicial  proceeding  or  other- 
wise ;  but  if  made  afterwards,  the  law  becomes  at  once  cautious 
and  hesitating.  The  inquiry  then  is,  was  it  voluntary?  For  un- 
less entirely  voluntary,  it  is  held  not  to  be  admissible."    He  then 
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proceeds  to  define  what  is  meant  by  the  term  vohmtary.  He 
saj^s:  "The  word  is  evidently  not  in  all  cases  used  in  contra- 
distinction to  compulsory,  because  a  confession  obtained  by 
either  threats  or  promises,  from  any  one  having  authority  over  the 
accused,  or  concerned  in  the  administration  of  justice,  is  uniformly 
held  to  be  inadmissible.  However  slight  the  threat,  or  small 
the  inducement  thus  held  out,  the  statement  will  be  excluded 
as  not  voluntary.  It  is  plain,  therefore,  that  in  such  cases  at 
least,  by  voluntary  is  meant  proceeding  from  the  spontaneous 
suggestion  of  the  party's  own  mind,  free  from  the  influence  of  any 
extraneous  disturbing  cause."  And  the  learned  Judge  states  the 
reason  of  this  exclusion  to  be,  that  when  the  law  rejects  a  disclo- 
sure made  under  oath  by  a  person  charged  with  crime,  it  does  so, 
not  because  any  right  or  privilege  of  the  prison.er  has  been  vio- 
lated, but  because  it  is  deemed  unsafe  to  rely  upon  it  as  evidence 
of  guilt.  And  this  is  strongly  to  be  inferred  from  that  class  of 
cases  in  which  it  has  been  held,  that  although  a  confession  has 
been  obtained  by  stratagem,  by  fraud,  by  violation  of  confidence, 
or  even  of  an  oath,  still,  if  reliable,  the  law  will  avail  itself 
of  it. 

And  he  cites,  in  support  of  this  principle,  Barley's  case  (cited 
in  Phillipps  on  Ev.,  427)  as  having  been  decided  in  Easter  Term, 
1818 ;  mentioned  also  by  Roscoe  &  Starkie,  who  say  the  convic- 
tion was  afterwards  approved  of  by  the  Judges. 

When  the  prisoner  was  told  untruly,  and  as  an  artifice,  when  in 
jail,  that  his  accomplices  were  in  custody — upon  hearing  this, 
which  was  said  to  induce  a  confession,  he  confessed. 

The  confession  was  admitted  in  evidence.  In  Rex  v.  Derring- 
ton  (2  Car.  &  Pa.  418),  the  prisoner,  while  in  jail,  having  written 
a  letter  to  his  father,  asked  the  turnkey  to  put  it  into  the  post, 
which  he  promised  to  do  ;  but  instead  of  this,  the  turnkey  deliv- 
ered it  to  the  magistrates.  The  letter  was  oflered  in  evidence,  and 
objected  to,  but  admitted. 

So  in  Rex  v.  Shaw  (6  Car.  &  Pa.  372),  where  the  person  to 
whom  the  confession  was  made  had  taken  an  oath  that  he  would 
not  reveal  it ;  this  was  held  to  be  no  objection  to  the  evidence. 
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A  confession  is  admissible  although  it  is  elicited  by  questions 
put  to  the  prisoner  by  a  magistrate,  constable,  or  other  person. 

The  leading  authority  on  this  point  is  Wild's  case  (1  Moody,  C. 
0.  452). 

The  person  having  the  prisoner  (a  boy  about  fourteen)  in  charge, 
told  him  to  kneel  down  and  tell  the  truth  in  the  presence  of  the 
Almighty.  He  did  so,  and  confessed  to  pushing  the  children, 
with  whose  murder  he  was  charged,  into  the  pit. 

At  a  meeting  of  all  the  Judges  in  1835,  four  only  absent,  they 
held  that  the  confession  was  strictly  admissible. 

In  Thointon's  case  (1  Moody's  C.  C.  27,  Trin.  Term,  1824), 
which  came  before  the  Judges,  a  confession  was  held  admissible, 
made  by  a  boy  only  fourteen  years  old,  to  a  chief  officer  of  police, 
by  whose  directions  lie  had  been  apprehended  without  a  warrant, 
and  obtained  in  answer  to  questions  put  to  him  by  the  oflBcer,  and 
at  a  time  when  the  boy  had  been  without  food  for  nearly  an  en- 
tire day.  Seven  of  the  Judges  held  the  confession  rightly  received, 
for  the  reason  that  no  threat  or  promise  had  l)een  used.  Three 
Judges  were  of  a  contrary  opinion.  In  Gibney's  case  (Jebb's 
Crim.  Cases  before  the  Twelve  Judges  of  Ireland,  p.  15),  decided 
in  1822,  a  confession  was  held  unanimously  admissible  which  was 
elicited  by  questions  put  to  the  prisoner  by  two  constables,  in 
whose  custody  the  prisoner  then  was  on  his  way  to  jail.  One 
asked  him,  "  Did  you  kill  the  child  ?  "  The  other,  "  Were  you 
not  a  terrible  man  to  do  such  a  thing  ? " 

Both  these  questions  were  asked  before  the  confession  was 
made.  The  constables  told  him  several  times,  before  he  con- 
fessed, what  a  terrible  offence  he  had  committed — ^that  it  was  a 
terrible  thing  for  a  man  to  murder  his  own  child. 

For  the  cases  of  a  similar  character,  see  Joy  on  Confessions,  p. 
34,  et  passim — Law  Library,  vol.  24,  N.  S. 

So  also  a  confession  is  admissible  although  it  is  elicited  in  an- 
swer to  a  question  which  assumes  the  prisoner's  guilt,  or  is  ob- 
tained by  artifice  or  decej^tion. 

In  Thornton's  case  (1  Moody's  C.  C,  p.  28),  a  chief  oflScer  of 
police,  by  whose  directions  the  prisoner  had  been  apprehended. 
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Raid  to  the  prisoner  in  custody,  that  "  in  consequence  of  the  false- 
hoods the  prisoner  had  told,  and  the  prevarications  he  had  made, 
there  was  no  doubt  but  that  he  had  set  the  premises  on  fire ;"  and 
after  questioning  him  whetlier  any  person  had  been  connected 
with  him,  added :  "  He  would  not  have  told  so  many  falsehoods  if 
he  had  not  been  concerned  in  it ; "  and  again  asked,  *•  Whether  any 
person  had  induced  him  to  do  it  ? " 

The  prisoner  then  made  a  confession.  Seven  out  of  the  ten 
Judges  held  that  the  confession  was  rightly  received. 

Lord  Den  man,  Ch.J.,  in  Arnold's  case  (8  Car.  &  P.  622),  says 
that  the  true  test  of  the  admissibility  or  inadmissibility  of  a  con- 
fession is,  whether  any  inducement  was  held  out  to  the  prisoner 
to  confess  himself  untruly  guilty. 

Applying  these  principles  to  the  confessions  made  by  this  pris- 
oner, we  see  that  none  of  tliem  were  overlooked  or  misapplied 
in  the  admission  of  them.  The  utmost  that  can  be  said  of  any 
remark  made  by  the  officer  was,  that  it  assumed  the  prisoner's  guilt. 

This,  we  have  seen,  furnishes  no  ground  for  the  rejection  of 
the  confession.  There  being  no  inducement,  promise,  threat, 
or  menace  used  to  obtain  the  confession,  or  influence  its  being 
made,  it  is  very  clear,  upon  principle  and  authority,  that  it  was 
properly  admitted. 

We  do  not  see  that  any  rule  of  evidence  was  violated  in  admit- 
ting the  answer  of  the  witness,  that  Becker,  the  counsel  of  the 
prisoner,  was  present  in  the  jail  with  him  at  the  same  time  the 
witness  and  the  father  of  the  prisoner  were  present. 

I  do  not  understand  the  witness  as  detailing  anything  the  pris- 
oner said  to  his  counsel ;  and  he  must  certainly  have  been  asked 
that,  or  attempted  to  give  that,  before  the  principle  could  be 
invoked  that  such  statement  was  a  privileged  communication. 

Such  privilege  has  no  application  to  anything  that  was  given 
in  evidence,  or  offered  to  be  given  in  evidence  upon  this  trial. 
Besides,  any  statement  made  by  the  prisoner  to  Becker,  his  coun- 
sel, in  the  presence  and  hearing  of  the  prisoner's  father,  and  of 
the  witness,  could  not  partake  of  the  character  of  a  privileged 
communication. 
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Neither  is  there  any  foundation  for  the  objection  now  nrged, 
that  the  Judge  upon  the  trial  admitted  evidence  of  a  distinct 
felony  not  charged  in  the  indictment,  to  wit,  that  the  prisoner 
burned  his  father's  bam. 

When  the  witness  was  asked  about  a  further  conversation  with 
the  prisoner,  he  testified :  "  I  then  asked  him  what  was  the  first 
fire  he  was  interested  in."  Tliis  was  objected  to,  received,  and  ex- 
cepted to.  The  witness  answered :  "  He  said  the  first  fire  was 
his  father's  bam,  that  he  had  anything  to  do  with,  and  that  he  and 
Jerome  Dean " 

Here  the  witness  was  stopped,  and  did  not  further  answer  the 
question.  When  the  witness  was  again  asked  directly  what  the 
prisoner  said  about  he  and  Dean  setting  the  fire,  it  was  objected 
to  on  the  ground  that  the  question  related  to  another  offence,  and 
one  for  which  he  was  not  on  trial.  The  Court  sustained  the  ob- 
jection, and  excluded  the  evidence. 

It  is  thus  seen  that  the  moment  the  attention  of  the  Court  was 
called  to  the  ground  of  the  objection,  the  evidence  was  excluded. 
And  if  the  counsel  for  the  prisoner  had  thought  the  former  answer, 
given  in  part,  was  open  to  the  same  objection,  it  was  his  duty  to 
have  moved  the  Court  to  strike  out  that  testimony ;  and  if  the 
same  had  been  refused,  to  have  taken  an  exception. 

On  a  careful  consideration  of  all  the  exceptions  taken  upon  the 
trial,  we  think  them  untenable,  and  that  the  judgment  of  the  Su- 
preme Court  must  be  aflSrmed. 

Grovee,  J. — The  question  whether  the  motion  for  a  new  trial, 
on  the  ground  of  newly-discovered  evidence,  should  have  been 
granted,  is  not  reviewable  in  this  Court.  Although  tlie  indict- 
ment was  removed  into  the  Supreme  Court,  and  tried  at  the  Cir- 
cuit, that  does  not  enlarge  the  powers  of  this  Court. 

Questions  of  law  only  can  be  examined  here  (Selden  v,  Dela- 
ware &  Hudson  Canal  Co.,  29  N.  Y.  635).  This  motion  was  ad- 
dressed to  the  sound  discretion  of  the  Court,  and  its  determination 
by  the  Supreme  Court  is  final.  None  of  the  exceptions  to  the 
charge  were  well  taken.     It  is  entirely  obvious  that  the  testimony 
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of  Wentz,  that  the  Defendant  was  at  the  store  from  seven  o'clock 
in  the  evening  of  the  night  of  the  fire  until  the  alarm  was  given, — 
and  the  testimony  of  the  witnesses,  that  he  was  passing  the  streets 
to  the  engine-house,  where  he  arrived  some  little  time  before  the 
alann,  and  where,  they  testify,  he  was  at  the  time  of  the  alarm, — 
could  not  all  have  been  true.  It  was  in  direct  conflict,  and  one 
or  the  other  must  have  been  false,  either  through  mistake  or  by 
intention. 

Although  the  Judge  applied  the  former  qualification  to  the  tes- 
timony of  the  first  witness,  and  the  latter  to  the  testimony  of  the 
People's  witnesses,  no  question  of  law  was  thereby  presented. 
The  remarks  of  the  Judge,  that  the  testimony  of  Young  did  not 
corroborate  that  of  Wentz,  as  lie  swore  he  did  not  see  Defendant  after 
six  o'clock  in  the  evening  in  question,  was  a  mere  statement  of  the 
Judge's  opinion  of  the  testimony,  and  was  not  the  subject  of  an 
exception.  Besides,  upon  the  Defendant's  counsel  insisting  that 
Young  had  testified  differently,  the  Judge  submitted  the  entire 
question  to  the  jury.  This  would  have  cured  the  error,  if  one  had 
been  committed.  Upon  the  return  of  the  jury  to  the  bar,  and 
announcing  that  they  were  unable  to  agree  upon  a  verdict,  it 
was  discretionary  with  the  Court  either  to  discharge  them  or 
send  them  back  for  further  deliberation. 

It  was  proper  for  the  Court  to  inform  them  that  it  could  see  no 
good  reason  why  they  should  not  agree. 

The  exception  to  the  testimony  of  the  witness  Martin  presents 
the  question,  whether  the  confessions  of  the  Defendant  to  him 
were  voluntary.  The  Defendant  had  been  arrested,  and  was  con- 
fined in  jail  when  the  principal  confession  was  alleged  to  have 
been  made.  The  witness  was  a  police  oflicer,  and  went  into  the 
room  where  the  Defendant  was  confined,  and  told  him  he 
was  in  a  bad  fix,  and  had  got  caught  at  last,  and  asked  him 
who  the  others  were,  and  then  the  Defendant  made  the  con- 
fession. 

It  is  clear  that  there  was  nothing  like  a  promise,  or  any  appeal 
to  any  hope  of  favor  presented  to  induce  a  confession.  Nor  was 
there  anything  like  a  threat  made,  in  case  the  Defendant  did  not 
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confess — nothing  calculated  to  interfere  with  the  free  voluntary 
action  of  the  Defendant's  mind. 

This  is  all  the  law  requires  to  render  the  confession  admissible. 
The  inquiry  always  is,  was  tie  confession  made  under  circum- 
stances making  it  reliable  for  truth  ?  and  if  so,  it  is  admissible, 
irrespective  of  the  means  by  which  it  was  obtained  (The  People 
V.  McMahon,  15  N.  Y.  384,  and  cases  cited).  The  remaining 
exception  necessary  to  examine,  it  is  claimed  by  Defendant's  coxm- 
sel,  presents  the  question  whether,  upon  the  trial  of  a  party 
indicted  for  a  particular  crime,  it  is  competent  for  the  People  to 
prove  him  guilty  of  another  crime  of  the  same  or  of  a  different 
kind.  This  question  admits  of  no  discussion.  It  is  entirely  cer- 
tain that  such  proof  is  inadmissible.  Cases  may  occur  where,  in 
order  to  show  the  guilt  of  the  party  of  the  offence  for  which  he 
is  upon  trial,  it  may  be  necessary  to  give  evidence  that  may  tend 
to  show  him  guilty  of  another  offence  of  like  character.  Upon  a 
trial  for  forgery,  to  establish  the  intent,  it  may  be  necessary  to 
prove  that  the  Defendant  had  in  his  possession,  or  had  uttered, 
other  false  or  forged  instruments.  This  is  not  to  prove  him  guilty 
of  another  crime,  but  proof  to  show  him  guilty  of  that  for  which 
he  is  upon  trial.  The  real  inquiry  in  this  case  is,  whether  the 
exception  presents  this  question. 

The  case  states :  "  I  then  asked  him  what  was  the  first  fire 
he  was  interested  in?  He  said  the  first  fire  was  his  father's 
bam,  that  he  had  anything  to  do  with,  and  that  he  and  Jerome 
Dean " 

Objected  to,  on  the  ground  that  it  is  giving  evidence  of  another 
offence.    No  decision  of  the  Court  appears  to  have  been  made. 

The  prosecuting  attorney  at  once  proposed  a  different  question. 
This  fails  to  show  that  any  evidence  tending  to  show  the  party 
guilty  of  another  offence  was  given  after  the  ground  of  the  objec- 
tion was  stated. 

At  another  part  of  the  examination  of  the  same  witness,  he 
stated  :  "  He  told  me  how  he  and  Dean  set  the  fire."  The  prose- 
cuting counsel :  "  How  was  that  ? " 

The  Defendant's  counsel  objected,  upon  the  ground  above 
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stated.  The  Court  decided  that  it  was  not  admissible  as  inde- 
pendent testimony,  and  if  admissible  at  all,  it  was  only  so  as  part 
of  a  conversation  already  related;  that  he  thought  the  evidence 
was  admissible,  but  as  a  matter  of  prudence  he  would  reject  it. 
Then  it  is  manifest  that  the  illegal  evidence  was  not  admit- 
ted, and  did  not  go  to  the  jury,  although  at  the  moment  the 
learned  Judge  appears  to  have  entertained  the  erroneous  idea 
that  it  was  competent  for  a  party  to  prove,  by  the  admissions  of 
his  adversary,  facts  which  were  not  competent  to  be  proved  by 
other  evidence,  when  a  part  of  the  conversation  in  which  such 
admissions  were  made  is  admissible.  Yet  he  did  not  act  upon 
such  an  idea. 

The  evidence  was  excluded ;  although  the  jury  may  possibly 
have  been  misled  by  this  idea,  and  thus  induced  to  give  some  im- 
portance to  what  had  been  before  proved  to  have  been  said  by  the 
Defendant  in  relation  to  the  fire  at  his  father's  bam,  yet  it  does 
not  affirmatively  appear  that  they  were  so  misled. 

It  therefore  follows  that  the  exception  is  not  available,  upon 
the  ground  that  the  exceptions  do  not  show  that  evidence  was  re- 
ceived of  another  ofience,  against  the  objection  of  the  Defendant, 
properly  made. 

The  judgment  must  be  affirmed. 

All  affirm. 

JOEL  TIFFANY, 
State  Eeporter. 
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THE  PEOPLE  OF  THE  STATE  OF  KEW  TOKK,  Plain- 
tiffs IN  Ekrok,  v.  henry  F.  MORING,  Defendant  in 
Ebeok. 

Brokers — Stxite  Tax  on  Sdlea — Statute  0/I866 — Construction, 

In  the  month  of  May,  1866,  the  Defendant  was  indicted  by 
the  grand-jury  of  the  county  of  New  York,  for  selling  as  a  broker 
60,000  bags  of  coffee,  which  had  been  imported  from  Java,  with- 
out having  executed  a  bond,  as  required  by  the  act  of  the  Legis- 
lature of  the  State  of  New  York,  passed  April  23d,  1866.  The 
facts  are  more  fully  stated  in  the  opinion  of  the  Court. 

J.  n,  Martindale,  Attorney-General,  and  George  BlisSy  Jr.^  for 
the  Plain tiflfe  in  Error. 

Wm,  M.  Evwrta  and  Waldo  Hutchings  for  the  Defendant  in 
Error. 

Hunt,  J. — On  the  eleventh  of  April,  1846,  the  Legislature  of  the 
State  of  New  York  passed  an  act  entitled  "  An  act  in  relation  to 
duties  on  goods  sold  at  public  auction,  and  to  the  bonds  of  auc- 
tioneers." This  act  provided  that  all  goods  which  should  be  ex- 
posed to  sale  at  public  auction,  should  be  subject  to  duties  at  cer- 
tain rates  specified.  The  act  distinguished  between  goods  of 
foreign  and  domestic  production,  and  also  between  the  kinds  of 
goods,  by  placing  different  rates  of  duties  upon  them.  It  was  pro- 
vided in  the  act  that  the  duties  should  be  calculated  upon  the  sums 
for  which  the  articles  should  be  struck  off,  and  that  they  should  in 
all  cases  be  paid  by  the  person  making  the  sale.  Every  person 
acting  as  auctioneer  was,  by  the  same  act,  required  to  file  a  bond 
conditioned  for  rendering  faithful  accounts,  and  for  the  payment  of 
the  duties  thus  required.  A  failure  to  give  this  bond  rendered  the 
party  liable  to  a  penalty,  and  to  an  indictment  for  a  misdemeanor. 

On  the  thirteenth  of  April,  1866,  the  Legislature  of  the  State  of 
New  York  passed  another  act,  entitled  "  An  act  to  amend  chapter 
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sixty-two  of  the  laws  of  1846,  and  other  acts  additional  to  the  same." 
Chapter  62  of  the  laws  of  1846  was  the  act  I  have  referred  to. 

The  act  of  1866,  in  effect,  amended  the  act  of  1846  by  inserting 
after  the  words  "  sold  at  public  auction,"  the  words, "  or  offered  for 
sale  by  sample,  or  otherwise  by  brokers."  It  imposed  the  fees  or 
duties  upon  sales  of  the  articles  therein  mentioned,  when  sales 
were  made  by  brokers,  in  the  same  manner  and  to  the  same 
extent  as  when  made  by  auctioneers.  A  further  section  required 
the  broker  to  make  and  file  a  bond  of  the  same  character  with  that 
required  of  the  auctioneer,  and  subjected  him  to  the  same  penal- 
ties in  case  of  a  failure  to  do  so. 

The  Defendant  is  a  merchandise  broker  in  the  city. of  New 
York,  and  on  the  13th  of  May,  1866,  he  was  indicted  by  a  grand- 
jury  of  that  city  and  county,  for  selling  as  a  broker  60,000  bags 
of  imported  coffee,  without  having  executed  the  bond  required 
by  the  act  last  mentioned,  and  for  neglecting  to  pay  to  the  State 
of  New  York  the  duties  required  by  said  act  to  be  paid  upon 
Buch  sale.  The  Defendant  demurred  to  the  indixJtment.  The 
Court  of  General  Sessions,  in  which  the  indictment  was  found, 
sustained  the  demurrer,  and  gave  judgment  for  the  Defendant. 

Upon  appeal  to  the  General  Term  of  the  Supreme  Court  of  the 
First  District,  the  judgment  of  the  General  Sessions  was  affirmed. 
From  this  judgment  of  aflirmance  the  People,  as  Plaintiffs  in 
Error,  appeal  to  this  Court. 

The  demurrer  was  sustained  in  the  Court  below  upon  the 
ground  that  the  act  of  the  Legislature  of  New  York  in  question, 
was  repugnant  to  the  constitution  of  the  United  States,  and  void. 
It  was  also  held  to  be  in  violation  of  the  provisions  of  section  13 
of  art.  7  of  the  constitution  of  the  State  of  New  York,  and  to  be 
void  for  that  reason.  I  shall  examine  these  questions  only,  dis- 
regarding some  defects  and  omissions  in  the  framework  of  the 
indictment,  which,  if  insisted  upon,  might  be  the  occasion  of 
technical  embarrassment. 

The  Defendant  claims  the  law  in  question  to  be  invalid,  as 
being  repugnant  to  that  provision  of  the  constitution  of  the  United 
States  which  authorizes  Congress  "to  regulate  commerce  with 
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foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes,"  and  also  with  that  provision  of  the  same  instmment 
which  declares  that  "  No  State  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts  or  duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  executing  its  inspection  laws  " 
(Art.  I.,  §  8,  sub.  3;  §  10,  snb.  2). 

The  exaction  from  the  broker  of  the  fees  or  duties  required  by 
the  law  of  1866,  now  before  us,  is  claimed  by  him  to  be  an  inter- 
ference with  commerce,  and  to  be  a  tax  or  duty  upon  imports, 
arid  so  in  violation  of  the  constitutioual  provisions  quoted. 

These  provisions  of  the  United  States  constitution  have  been 
the  subject  of  frequent  consideration  in  the  Federal  Courts ;  and 
in  seeking  a  conclusion  in  the  present  case,  we  are  not  without 
the  aid  of  great  landmarks  to  guide  us  in  our  way.  An  exami- 
nation of  the  principles  of  the  adjudicj^ted  cases  will  assist  us  in 
reaching  a  correct  result  in  the  case  before  us. 

The  case  of  Gibbons  v,  Ogden  (9  Wheaton  E.  1)  involved  the 
validity  of  the  act  of  the  Legislature  of  the  State  of  New  York 
granting  to  Livingston  and  Fulton  the  exclusive  navigation  of 
all  the  waters  within  the  jurisdiction  of  that  State,  with  boats 
moved  by  fire  or  steam,  for  a  term  of  years.  These  acts  were 
adjudged  to  be  in  violation  of  the  constitutional  provision  au- 
thorizing Congress  to  regulate  commerce  among  the  States,  so 
far  as  they  prohibited  vessels  licensed  according  to  the  laws  of 
the  United  States  for  carrying  on  the  coasting  trade,  from  navi- 
gating the  said  waters  by  means  of  fire  or  steam.  In  discussing 
the  question,  what  is  this  power  of  regulation,  Chief-Justice  Mar- 
shall says :  "  It  is  the  power  to  prescribe  the  rule  by  which  com- 
merce is  to  be  governed.  This  power,  like  all  others  vested  in 
Congress,  is  complete  in  itself,  may  be  exercised  to  its  utmost  ex- 
tent, and  acknowledges  no  limitations  other  than  are  prescribed 
in  the  constitution The  wisdom  and  discretion  of  Con- 
gress, their  identity  with  the  people,  and  the  influence  which 
their  constituents  possess  at  elections,  are,  in  this  as  in  many 
other  instances — as  that,  for  example,  of  declaring  war — the  sole 
restraints  on  which  they  have  relied  to  secm'e  them  from  its  abuse. 
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They  are  the  restraints  on  which  the  people  must  often  rely  solely 
in  all  representative  governments." 

This  power  to  regulate  commerce  is  exclusive  in  Congress,  and 
cannot  be  exercised  by  the  States  (p.  199).  Still,  there  remain  to 
the  States  the  rights  so  important  in  their  effects  upon  commerce, 
and  so  difficult  to  distinguish  from  its  regulation,  of  framing  and 
executing  inspection  laws,  quarantine  laws,  health  laws  of  every 
description,  and  a  regulated  system  of  pilotage  (pp.  203,  207). 

In  the  case  of  Brown  v.  The  State  of  Maryland  (12  Wheaton 
R.  419),  the  leading  opinion  was  delivered  by  the  same  learned 
Judge ;  and  the  Court  held  that  an  act  of  the  Legislature  of  the 
State  of  Maryland,  requiring  all  importers  of  foreign  goods  by 
the  bale  or  package,  and  other  persons  selling  the  same  by  whole- 
sale, bale,  or  package,  to  take  out  a  license,  for  which  they  should 
pay  fifty  dollars,  and  in  case  of  neglect,  subjecting  them  to  certain 
forfeitures  and  penalties,  was  repugnant  to  the  section  of  the 
United  States  constitution  already  quoted,  in  reference  to  regu- 
lating commerce,  as  well  as  to  that  forbidding  the  laying  of  du- 
ties or  imposts. 

The  reasoning  of  the  Court  is  briefly  this :  An  impost  or  duty 
on  imports  is  a  custom  or  tax  levied  on  articles  imported,  or 
brought  into  a  country.  Usually,  and  to  prevent  evasions  of 
the  law,  this  right  i^  exercised  before  the  importer  is  permitted 
to  take  possession  of  the  goods.  It  is  none  the  less  an  impost, 
however,  when  the  levy  is  delayed  until  the  goods  are  landed. 
The  power  to  tax  immediately  upon  landing  is  the  same  as  the 
power  to  tax  while  entering  the  port.  There  is  no  difference 
between  the  power  to  prqhibit  the  sale  of  an  article  and  a  power 
to  prevent  its  introduction  into  the  country.  No  goods  would 
be  imported  if  none  could  be  sold.  The  same  power  which 
imposes  a  light  duty  may  impose  one  amounting  to  prohibition. 
"When  the  importer  has  so  acted  on  the  thing  imported  that  it  has 
become  incorporated  and  mixed  up  with  the  mass  of  property  in 
the  country,  it  loses  its  distinctive  character  as  an  import,  and  be- 
comes subject  to  the  taxing  power  of  the  State ;  but  while  remain- 
ing the  property  of  the  importer,  in  his  warehouse,  in  the  original 
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form  or  package  in  which  it  is  imported,  a  tax  upon  it  is  plainly 
a  tax  upon  imports,  within  the  prohibition  of  the  constitution.  A 
tax  on  the  sale  of  an  article  imported  only  for  sale  is  a  tax  on  the 
article  itself.  I  shall  have  occasion  again  to  allude  to  certain  dis- 
tinctions contained  in  this  opinion,  which  will  be  pertinent  to  the 
case  in  hand. 

The  three  cases  against  the  States  of  Massaeliusetts,  Bhode 
Island,  and  New  Hampshire,  termed  the  ^^  License  Cdses^^  are 
reported  in  5  How.  U.  S.  R.  504.  It  was  there  held  that  a  law 
of  Massachusetts,  providing  that  no  person  shall  presume  to  be  a 
retailer  of  wine,  brandy,  etc.,  in  less  quantity  than  twenty-eight 
gallons,  and  that  delivered  and  carried  away  all  at  one  time,  unless 
he  is  firet  licensed  as  a  retailer  of  wine  and  spirits,  and  that  the 
Commissioners  shall  not  be  required  to  grant  such  Ucense  when 
in  their  opinion  the  public  good  does  not  require  it,  was  not  in- 
consistent with  any  provision  of  the  United  States  constitution,  or 
any  act  of  Congress  under  it. 

The  law  of  Rhode  Island  forbade  the  sale  of  rum,  gin,  brandy, 
etc.,  in  a  less  quantity  than  ten  gallons,  although  the  brandy 
which  was  sold  in  this  case  was  duly  imported  from  Franco  into 
the  United  States,  and  purchased  by  the  party  indicted  from  the 
original  importer.  The  law  of  New  Hampshii-e  imposed  a  similar 
restriction,  although  in  this  case  the  article  sold  was  a  barrel  of 
American  gin,  purchased  in  Boston,  carried  coastwise  to  Pisca- 
taqua,  and  there  sold  in  the  same  barrel.  These  laws  were  also 
held  to  be  valid  within  the  provisions  of  the  constitution  and  laws 
of  the  United  States. 

In  these  cases  the  leading  opinion  was  delivered  by  Ch.  J.  Taney. 

These  decisions  were  placed  upon  the  ground  that,  although  the 
regulation  of  commerce  with  foreign  nations  and  among  the  sev- 
eral States  belonged  exclusively  to  Congress,  the  regulation  of 
the  internal  traffic  of  a  State  belonged  to  itself,  free  from  any  con- 
trol or  interference  on  the  part  of  the  Federal  government. 

The  doctrine  of  Brown  v.  Maryland,  that  while  goods  were  in 
the  hands  of  the  importer,  in  the  shape  in  which  they  were  intro- 
duced, and  in  which  they  were  intended  to  be  sold,  they  were 
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not  subject  to  taxation,  either  by  direct  assessment  or  by  requir- 
ing a  license  to  sell,  was  reiterated.  The  laws  in  question  were 
held  not  to  act  upon  the  article  until  after  it  had  passed  the  line 
of  foreign  commerce,  and  become  a  part  of  the  general  mass  of 
the  property  of  the  State. 

It  was  decided  in  Nathan  v.  The  State  of  Louisiana  (8  How.  ' 
E.  73),  that  a  tax  imposed  by  a  State  upon  all  money  or  exchange 
brokers  was  not  void  for  repugnance  to  constitutional  power  of 
Congress  to  regulate  commerce ;  and  this  although  the  business 
of  the  Defendant  Nathan  was  confined  exclusively  to  the  sale  and 
purchase  of  foreign  bills  of  exchange. 

It  was  held  to  be  a  tax  upon  the  business  of  the  Defendant  sim- 
ply, upon  his  credit  or  bis  capital,  and  not  a  charge  upon  the 
commerce  of  the  country. 

The  last  case  to  which  I  shall  refer  is  that  of  Almy  v.  The  State 
of  California  (24  How.  169).  The  Defendant  Almy  was  indicted 
for  a  violation  of  a  law  of  the  State  of  California,  which  required 
a  stamp  of  a  certain  value,  expressing  the  amount  of  the  duty,  to 
be  attached  to  any  bill  of  lading  for  the  transportation  of  gold  or 
silver  to  any  place  without  the  State.  The  Court  held  that  this 
was  substantially  a  tax  on  exports ;  that  a  bill  of  lading,  or  some 
similar  document,  was  an  invariable  accompaniment  of  shipment, 
and  that  a  tax  upon  the  instrument  was  a  tax  upon  the  article 
itself.  They  say :  "  The  intention  to  tax  the  export  of  gold  and 
silver,  in  the  form  of  a  tax  on  a  bill  of  lading,  is  too  plain  to  be 
mistaken." 

The  principles  to  be  extracted  from  these  cases  are  as  follows : 

1.  That  the  power  of  regulating  commerce  with  foreign  nations, 
and  among  the  States,  and  the  power  of  taxing  imports  or  exports, 
belongs  to  Congress  exclusively. 

2.  That  Congress  has  no  power  to  interfere  with  the  internal 
traffic  of  a  State.  That  authority  is  vested  in  the  State 
alone. 

3.  That  imported  property,  while  remaining  in  the  hands  of  the 
importer  in  its  original  form,  cannot  be  taxed  by  State  authority. 

4.  That  when  it  leaves  the  importer's  hands,  and  becomes  in- 
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corporated  with  the  general  mass  of  the  property  of  the  country, 
it  becomes  subject  to  State  taxation. 

5.  That  taxation  upon  the  right  to  sell  in  any  form  an  article 
of  import,  intended  for  sale,  or  upon  the  necessary  instrument  of 
exporting  an  article  intended  for  export,  is  taxation  upon  the 
article  itself,  and  not  permitted  by  the  Federal  constitution. 

6.  That  the  imposition  by  a  State  of  a  tax  upon  a  particular 
kind  of  business  is  constitutional,  although  the  subject-matter  of 
the  business  related  entirely  to  dealings  with  foreign  countries. 

Judged  by  these  principles,  I  can  discover  no  objection  to  the 
legislative  acts  now  under  discussion. 

Since  the  year  1784  the  Legislature  of  the  State  of  New  York 
has,  from  time  to  time,  passed  laws  taxing  the  sales  of  goods  by 
auctioneers.  This  has  been  the  practice,  both  as  to  foreign  and 
domestic  goods  (Laws  1784, 1  Greenleaf,  64;  Laws  1792, 2  Green- 
leaf,  470). 

The  constitution  of  1821  recognized  this  practice,  and  provided 
for  the  purposes  to  which  the  moneys  thus  received  should  be 
applied  (§  10,  art.  7;  see  Laws  1824,  ch.  47;  Laws  1838,  ch.  52 ; 
Laws  1846,  ch.  62). 

This  taxation  has  been  a  valuable  source  of  revenue  to  the  State 
of  New  York,  often  reaching  to  a  quarter  of  a  million  of  dollars 
annually.  During  a  period  of  eighty  years  this  right  has  been 
unchallenged.  The  fact  that  no  dispute  has  been  raised  upon  this 
point  for  so  long  a  period  of  time,  is  strong  evidence  that  the  right 
cannot  be  successfully  disputed  (See  Ryan  v.  N.  Y.  C.  R.  R.  Co., 
35  K  Y.  210;  Costigan  v.  M.  &  H.R.R.  Co.,  2Denio,609). 

The  right  to  tax  sales  by  auction  is  fully  recognized  in  Brown 
V,  Maryland  (supra).  The  learned  Chief-Justice  says :  "  So,  if  he 
sells  by  auction.  Auctioneers  are  persons  licensed  by  the  State, 
and  if  the  importer  chooses  to  employ  them,  he  can  as  little  object 
to  paying  for  this  service  as  for  any  other  for  which  he  may 
apply  to  an  officer  of  the  State.  The  right  of  sale  may  very  well 
be  annexed  to  importation,  without  annexing  to  it  also  the  priv- 
ilege of  using  the  officers  licensed  by  the  State  to  make  sales  in  a 
peculiar  way."    And  again  :  "  It  is  true,  the  State  may  tax  occu- 
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pations  generally,  but  this  tax  must  be  paid  by  those  who  employ 
the  individual,  or  is  a  tax  on  his  business.  The  lawyer,  the  physician, 
or  the  mechanic,  must  either  charge  more  on  the  article  in  which 
he  deals,  or  the  thing  itself  is  taxed  through  his  person.  This  the 
State  has  a  right  to  do,  because  no  constitutional  prohibition  ex- 
tends to  it."  A  tax  on  the  occupation  of  an  importer,  he  says,  is 
prohibited  by  the  constitution. 

In  Nathan  v.  Louisiana  (supra).  Justice  McLean,  in  delivering 
the  opinion  of  the  Court,  uses  this  language :  "  Under  the  law,  every 
person  is  free  to  buy  or  sell  bills  of  exchange,  as  may  be  necessary 
in  his  business  transactions ;  but  he  is  required  to  pay  the  tax  if 
he  engages  in  the  business  of  a  money  or  an  exchange  broker. 
The  right  of  a  State  to  tax  its  own  citizens  for  the  prosecution  of 
any  particular  business  or  profession  within  the  State,  has  not  been 
doubted.  And  we  find  that  in  every  State  money  or  exchange 
brokers,  vendors  of  merchandise  of  our  own  or  foreign  manufacture, 
retailers  of  ardent  spirits,  tavern-keepers,  auctioneers,  those  who 
practise  the  learned  professions,  and  every  description  of  property 
not  exempted  by  law,  are  taxed." 

The  right  to  tax  the  proceeds  of  auction  sales,  when  the  articles 
Bold  are  imported  from  foreign  countries,  is  not  within  any  of  the 
prohibited  principles  heretofore  stated  as  drawn  from  the  decisions 
of  the  Federal  Ck)urts.  It  may  be  enforced  without  a  violation  of 
any  of  them.  The  importer  may  reship  them  to  foreign  countries 
if  he  desires.  He  may  consign  his  goods  to  the  interior,  if  he 
fijids  it  to  his  interest  to  do  so.  He  may  sell  them  at  his  own 
counter  or  warehouse  for  cash  or  credit.  He  may  exercise  every 
conceivable  act  of  ownership,  without  restraint  or  liability  to 
taxation,  with  a  single  exception.  If  he  resorts  to  the  mode  of  a 
sale  at  public  auction,  the  sale  subjects  the  auctioneer  to  the  pay- 
ment of  a  duty  upon  the  amount  of  his  sales.  It  seems  to  me  quite 
extravagant  to  maintain  that  this  exception  is  an  infringement 
upon  the  right  to  import,  or  that  it  imposes  a  tax  upon  the  busi- 
ness of  the  importer. 

I  conclude  that  the  long-existing  laws  of  the  State,  imposing 
taxes  upon  sales  by  auctioneers,  are  valid.  I  am  unable  to  per- 
34 
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as  if  imposed  upon  the  entire  property  of  the  State.  The  section 
in  question  is  applicable  to  the  same  class  of  taxation,  and  was 
never  intended  to  reach  a  case  like  the  present.  Hawkers'  and 
pedlers'  fees,  canal  tolls,  railroad  tolls,  are  all  taxes  in  the  en- 
larged meaning  of  that  term,  but,  I  apprehend,  not  within  the 
meaning  of  that  expression  in  the  section  of  the  constitution 
under  consideration. 

Judgment  should  be  reversed,  and  judgment  ordered  for  the 
People  upon  the  indictment,  with  leave  to  the  Defendant  to  with- 
draw his  demurrer  and  plead  to  the  indictment  within  twenty 
days. 

All  concur  with  Judge  Hunt,  that  the  act  is  not  in  conflict 
with  the  constitution  of  the  State. 

JOEL  TIFFANY, 
State  Keporter. 
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BILL  OF  EXCHANGE— CTjmry-^cccptoncc  hy  Drawee— Ctistomary 
Rate  of  Discount]  The  drawee  for  whose  benefit  a  draft  is  drawn 
and  procured  to  be  discounted,  and  the  proceeds  of  which  are  paid 
over  to  him,  \a  a  substantial  party  to  such  drafl^  and  liable,  inde- 
pendent of  any  question  of  acceptance  of  said  draft. 

Farmers  and  Mechanics'  Bank  v,  Parker        .  .  .      302 

OP  LADINGS — Advances  made  in  Good  Faith  to  Intenided  Pur^ 

chaser.]  Where  the  master  of  a  vessel,  laden  with  wheat  for  trans- 
portation, according  to  the  custom,  gives  a  bill  of  lading  of  the 
wheat  to  the  parties  producing  the  measure  return  intended  for 
the  purchaser,  and  the  parties  so  receiving  the  bill  of  lading  obtain 
an  advance  thereon,  made  in  good  faith,  the  parties  making  such 
advance  acquire  an  interest  in  such  cargo  to  the  amount  of  such 
advance. 

Thi^  is  upon  the  principle  that  one  purchasing  in  good  faith 
from  a]fraudulent  vendor  acquires  a  good  title. 

Western  Transportation  Co.  v,  Marshall   .  .  •      366 

BILLS  AND  COIN — Trover  and  Conversion — ^Embezzlement  .      375 

See  Trover.    1. 

BOARD  OF  ASSESSORS— CWnfy  Treasurer-Judicial  and  Minis- 
tericd  Officers — Assessment  BoUsh— Mandamus — Relator.]  The  duty 
of  assessors  in  determining  the  amount  to  be  entered  upon  the  tax 
roll  ia  a  judicial  one.  The  dutv  of  the  County  Treasurer  to  issue 
his  warrant  for  the  collection  oi  such  tax  is  ministeiial. 

The  determination  of  the  assessors  is  conclusive  until  set  aside  by 
a  proceeding  legally  instituted  for  such  purpose,  and  it  is  not  within 
the  authority  of  the  County  Treasurer  to  disregard  such  determi- 
nation and  refuse  to  issue  the  proper  warrant  for  the  collection 
of  the  tax. 

The  writ  of  mandamus  may  in  a  proper  case  issue  against  the 
County  Treasurer,  re(^uiring  him  to  issue  his  warrant,  &c.,  on  the 
relation  of  a  private  citizen  who  has  an  interest  in  having  such  tax 
collected. 

Stephens  v.  Halset      ......      261 

BOARDS  OF  SUPERVISORS,  Appointment  of  County  Papers  by 

— ^Mandamus  ...•«..,      390 
See  Mandamus.    1. 
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See  Sale  and  Delivery. 
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When  the  Legislature  enlarge  the  duties  of  a  public  officer,  it  does 
not  operate  to  discharge  the  sureties  of  such  officer  from  their  lia- 
bihty  on  his  official  bond. 

Mayor,  &o.,  v.  Ryan      ......      363 

BOND  AND  MOUTC^AGE^Consideration^Findings  of  Factr^Bvi- 
dmce.]  Where  a  bond  and  mortgage  is  given  to  secure  the  payment 
of  a  specific  debt  between  the  parties,  and  business  transactions 
continue  between  them  with  balances  sometimes  with  the  one  and 
sometimes  with  the  other,  whether  any  balances  in  favor  of  the 
mortgagor  shall  be  applied  to  the  payment  of  the  subsisting  bond 
and  mortgage  is  a  question  of  fact  depending  on  the  intention  of 
the  parties;  and  unless  such  intention  is  expressed  orimpUed  from 
the  conduct  of  the  parties,  the  mortgage  lien  will  continue. 

Peck  v,  Minot    .......        27 

BREACH  OF  COliiHRACT'— Contributory  Negligence-^Measure  of 
Damages.]  Where  a  steamboat  company  contracted  to  tow  a 
canal-boat  loaded  with  staves,  &c.,  to  New  York,  and  to  give  the 
boat  a  particular  position  in  the  tow,  but  instead  gave  it  a  different 
and  more  dangerous  position,  in  consequence  of  which  a  portion 
of  the  cargo  was  lost,  but  wnich  loss  would  not  have  happened 
had  the  captain  and  crew  of  the  canal-boat  not  been  guilty  of 
negligence  and  unskilfulness  in  the  management  of  the  -same,  the 
Court  held  that  notwithstanding  the  breach  of  contract  on  the 
part  of  the  steamboat  company,  the  owner  of  the  cargo,  &c,,  could 
not  recover,  because  of  the  negligent  and  unskilftil  conduct  of  his 
*  servants  and  agents  in  the  management  of  the  canal-boat. 

Milton  v.  Hudson  River  Steamboat  Co.        .  .  .      252 

for  Sale  of  Vessel — ^Measure  of  Damage    .      382 


See  Contract.    5. 

TROUl81&^Evidmce-—Miigatio7i^  Conduct  of  Plainr 


<^.]  In  an  action  for  damages  for  a  breach  of  promise  to  marry, 
it  is  competent  to  prove  any  misconduct  on  the  part  of  the  Plain- 
tiflf,  showing  her  to  be  an  unfit  companion  in  married  life,  in  miti- 
gation of  damages. 

Under  the  general  issue  in  such  action  it  is  competent  for  the 
Defendant  to  prove  in  mitigation  of  damages  that  Plaintiff  was  in 
the  habit  of  (kinking  intoxicating  Uquors  to  excess. 

Button  v,  McCauley     ......      447 

BROKERS— State  Tax  on  Sale*— Stetute  of  186&— Construction. 

People  v,  Morinq  ......      522 

BUILDING-   ASSOCIATIONS  —  Foreclosure  —  Usury  —  Practice  — 

Findings  of  Fact       .......      311 

See  Foreclosure.    3. 
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See  CoiiTRACT.    2. 
CAR,  EXPULSION  OF  PASSENGER  FROM— Principal  and  Agent 
— Obligation  to  Indemnify — Former  Judgment  as  Evidence — ^Note 
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See  Expulsion. 

CARRIER,   COMMON— Presumptive  negligence — Shipping  Receipt 
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See  Common  Carrier. 
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See  Common  and  Spcoial  Carriers. 
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oftwo  Claimants— Effect  of  Trust     .  .  .  .  .235 

See  Freight  Money. 

CHATTEL  UORTQtAGl^j^Renewal--Faing— Non-residence.]  Where 
the  mortgagor  of  chattels  has  sold  his  interest  therein  and  removed 
from  the  State,  so  as  to  render  it  impossible  for  the  mortgagee  to 
comply  with  the  statute  to  continue  the  hen  by  a  refiling  of  the 
mortgage,  &c.,  the  mortgagee  must  avail  himself  of  his  rights 
against  the  property  wit^n  the  year,  if  he  would  protect  himself 
against  subsequent  bon4  fide  purchasers. 

The  mortgagor  having  removed  from  the  State  within  the 
year,  renders  it  impossible  to  refile  the  mortgage  in  the  office 
of  the  clerk,  &c.,  where  the  mortgagor  is  then  residing, 

Dillingham  v.  Bolt       .  .  .  .  .  ,110 

CHILDREN  AND  GRANDCHILDREN— Issue— Will— Devise-Re- 
mainder        ........      412 

See  Will.    2. 
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See  Promissory  Note.     L 
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Charterers— Effect  of  Trust  .  .  .  .  .  .235 

See  Freight  Monet. 

CLOSED  ROAD,  TITLE   TO— Ejectment— Adjacent   Owners— Co- 
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See  Ejectment.    2. 
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See  General  Assignment. 
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See  Trover.     1. 
COLLECTOR  OF  PROMISSORY  NOTE— Failure  of,  to  Protest— laa- 
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COMMISSIONERS  OF  HIGHWAYS— Powers  and  Duties— AppU- 

cation  for  New  Road — Mandamus    .....      358 
See  Mandamus.    2. 

COMMON  CARRIER — Presumptive  negligence-^Shipping  Receipt — 
Evidence — Procuring  a  third  party,  without  examination  of  the 
goods,  to  sign  a  receipt  declaring  the  packages  to  be  in  good  order, 
mmishes  no  evidence  of  the  condition  of  the  goods  at  the  time  of 
signing  such  receipt. 

Hunt  v.  Michigan  S.  and  N.  Indiana  R.  R.  Co.    .  .      103 


AND  SPECIAL  CARRIERS— i>w<inc<ibn  defined.l  Where 


a  person,  being  the  owner  of  a  sloop,  and  not  engaged  in  public 
transportation,  is  specially  employed  to  transport  a  cargo  of  wheat 
from  one  port  to  another,  he  is  not  to  be  deemed  a  common  carrier ^ 
but  only  a  special  carrier ^  and  he  is  not  to  be  held  to  the  strict 
accountability  of  a  common  carrier. 

The  distinction  between  a  common  and  a  special  carrier  defined 
and  commented  upon  by  Parker,  J. 

Allen  v.  Saokbideb      ......      396 

COMPEL  PURCHASER  TO  TAKE  TITLK  MOTION  TO— Parti- 
tion— Jurisdiction — Chancery   Practice — Res  adjudicatar— Statute 
of  Uses  and  Trusts     .......        50 

See  Partition. 

COMPLAINT,  AMENDMENT  OF— Practice— Foreclosure— Original 

Contract — Usury — Subsequent  Taint  ....      308 

See  FOBEOLOSURE.      1. 

FORM  OF— Extrinsic  Evidence— Acceptance  of  Draft 


—Letter  of  Credit 105 

See  Letter  of  Cbedit. 

•COMPOSITION    DEED— General  Assignmentr— Conditional   Prefer- 
ences— Coercion — Fraud       ......        80 

See  General  Assignment. 

CONDITION  PRECEDENT— JcwiZer,  not  necessary  when  it  is  an  idle 
ceremony — Contract — Construction.]  The  law  does  not  impose 
upon  a  party  the  duty  of  performing  an  idle  ceremony.  When  it 
appears  m  evidence  from  the  party  claiming  that  a  tender  should 
have  been  made  to  him,  that  he  would  not  have  accepted  it  if 
made,  to  insist  that  a  tender  should  have  been  made  by  the  other 
party  is  to  insist  upon  an  idle  ceremony,  which  the  law  will  not 
require. 

Paine  v.  Brown  ......      195 


Contract  for  Services — ^Master  of  Vessel 


—Lien  ........      450 

See  Master  of  Vessel. 

CONDITIONAL  PREFERENCES— General  Assignment— Composition 

Deed — Coercion — Fraud        ......        80 

See  General  Assignment. 

CONDUCT  OF  PLAINTIFF— Breach  of  Promise— Evidence— Miti- 
gation ........      447 

See  Breach  of  Promise. 

CONFESSIONS  OF  CRIMINAL— Felony— Evidence .  .  .      613 

See  Felony. 


Digitized  by  VjOOQ IC 


INDEX  639 

FAQB 

CONFLICT  OF  EVIDENCE— Declarations  in  Absence  of  Defendant 

— ^Lost  Note — Parol  Proof  of  Endorsement  .  .  .      116 

See  Evidence. 

CONSENT    OF   DEBTOR— Joint  Demand— Severance— Statute    of 

Limitations     ....«••.      230 
See  Joint  Demand. 

CONSIDERATION— Bond  and  Mortgage— Findings  of  Fact— Evi- 
dence .........        27 

See  Bond  and  Mortqaqe. 

-Contract — ^Entirety — Cancellation  .  .        12 


See  Contract,  2, 


See  Parol  Agreement. 


-Parol  Agreement — Statute  of  Frauds     .  •        95 


-Sale  in  Good  Faith — Execution — ^Principal  and 


Surety — ^Liability       .......      314 

See  Execution.  3. 

CONSIGNEE,  INSURANCE  OF  CONSIGNMENT  BY— Ratification 

by  Consignor — Principal  and  Agent — ^Non-liability  to  Insure        .      336 
See  Consignment. 

CONSIGNMENT — Insurance  hy  Consignee — Ratification  by  Consignor 
— Principal  amd  Agent — Non-UahUity  to  Insure,]  A  consignee 
or  agent  for  sale  is  not  bound  to  insure  for  his  principal  un- 
less expressly  instructed  so  to  do,  or  unless  it  is  so  understood 
between  them. 

A  contract  made  for  the  benefit  of  the  principal,  but  without  his 
knowledge  or  consent,  may  be  ratified  and  adopted  by  him,  whether 
made  in  his  name  pr  in  the  name  of  the  a^ent,  whenever  brought 
to  his  knowledge.  The  rule  is,  that  a  subsequent  ratification  is 
equivalent  to  an  original  auM|ority. 

The  contract  of  insuraiiW  is  a  contract  of  indemnity,  and  its 
real  subject  is  the  interest  of  the  person  insured  in  the  res;  and 
the  terms  of  insurance,  however  broad  and  comprehensive,  must 
be  restricted  to  those  interests  which  the  insurance  was  actually 
intended  to  cover. 

Lee  V,  Adsit        .....••      336 

CONSTRUCTION  OF  CONTRACT— Condition  Precedent— Tender 

not  necessary  when  it  is  an  idle  ceremony  ....      195 
See  Condition  Precedent. 


-STATUTE— Election   Day— Judicial    Sale 


Specific  Performance — Constructive  Fraud  .  .  .  .19 

See  Constructive  Fraud. 


-WILL— Life  Estate— Estate  in  Fee— Statute 


relative  to  Bequests  .......      485 

See  Will.  1. 

CONSTRUCTIVE  FRAUD— /SJ^ecC/fc  performance-judicial  sa^-- 
Election  day — Statute,  Construction  o/.]  A  judicial  sale,  although 
conducted  by  an  officer  of  the  Court,  and  under  its  direction,  is 
not  the  business  of  the  Court  within  the  meaning  of  the  statute 
providing  that  "no  Court  shall  be  open  or  transact  any  busi- 
ness in  any  city  or  town  on  the  day  of  elections,  for  other  than 
town  or  militia  officers." 
But  a  sale  made  against  Defendant's  remonstrance  on  a  day  most 
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unfavorable  to  a  large  gathering,  and  the  lots  sold  in  an  order 
which  induces  a  reasonable  belief  that  it  was  detrimental  to  De- 
fendant's interest,  and  under  circumstances  giving  rise  to  appre- 
hensions that  free  competition  was  interfered  with,  in  equity 
it  will  be  set  aside. 

King  v.  Platt    .......        19 

CONTEMPT— Order  to  Show  Cause— Service— Specific  Performance 

— Judgment  .....  .  .      266 

See  Specific  Performance. 

1.  CONTRACT— ^eci^  Performance--'Party'Walh-^Easement.]  The 
fact  that  two  of  the  walls  of  a  building  are  party-walls,  each 
proprietor  having  an  easement  in  one-half  of  the  wall  which  stands 
on  the  adjoining  premises,  does  not  constitute  such  an  encum- 
brance to  the  title  as  to  excuse  a  purchaser  of  the  building  and 
premises  from  completing  his  purchase,  because  of  the  existence 
of  such  easement. 

Hendricks  v.  Stark       ......      146 


Breach  of — Contributory  Negligence — Measure  of 

Damages         ........      252 

See  Breach  of  Contract. 


Construction — Condition  Precedent — Tender  not  ne- 


cessary when  it  is  an  idle  Ceremony  ....       196 

See  Condftion  Precedent. 


Entirety —  Cancellation —  Consideration.]  Where  parties 


to  a  contract  for  the  purchase  and  sale  of  land  (a  part  of  the  price 
of  which  is  secured  by  bond  and  mortgage  on  other  property) 
agree  to  cancel  and  surrender  the  contract  of  purchase,  and  do  so, 
and  nothing  is  said  or  mutually  understood  as  to  the  cancellation  of 
the  bond  and  mortgage,  the  consideration  for  which  the  bond  and 
mortgage  were  given  being  cancelled,  the  bond  and  mortgage  are 
likewise  to  be  deemed  cancelled. 

EvELAND  V,  Wheeler     .  •  #  •  •  .12 

FOR  SALE  OF  REAL  ESTATE— ifec<%  of  Minds 


— Equity,]  A  mere  proposition  to  a  municipal  corporation  to  sell 
land  and  to  fix  the  price  thereof  by  arbitration,  and  the  appointing 
in  the  form  agreed  of  arbitrators  to  fix  the  price  per  acre,  is  not 
such  a  meeting  of  the  minds  of  the  parties  upon  the  terms  of  pur- 
chase and  sale  as  to  constitute  a  contract  enforcible  in  equity. 

MoCoTTER  V,  Mayor,  &o.  ....',      436 

4.  FOR  SALE  OF  REAL  ESTATE  VOIDABLE— 

Election  of  Vendor.]  Where,  by  the  terms  of  the  contract  of  pur- 
chase of  real  estate,  if  the  vendee  fails  to  make  payments  at  the 
time  they  become  due,  the  contract  is  to  be  void ;  and  the  ven- 
dee failing  to  make  his  payments,  the  vendor  signifies  his  elec- 
tion to  treat  the  contract  as  void  by  bringing  ejectment  and  re- 
covering possession  of  the  premises,  the  contract  is  thereby  avoided 
and  the  title  of  the  vendee  under  said  contract  ceases. 

Goodwin  v,  Nelin         ......      369 


FOR  SALE  OF  TEBB^L— Breach— Measure  of  Dam- 
age.] Where  an  action  is  brought  to  recover  damage  for  a  breach 
of  contract,  the  Plaintiff*  will  not  be  entitled  to  recover  unless  he 
prove  that  he  has  sustained  damages. 

Where  the  contract  was  for  the  purchase  of  a  vessel  at  $3,000, 
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and  the  freight  thereof,  earned  upon  the  trip  she  was  then 
making,  if  it  was  proved  on  the  trial  that  the  vessel  and  freight 
together  were  not  worth  $3,000,  the  Plaintiff  could  not  be  entitled 
to  recover. 

Q-REENE  V.  White  ......      382 

CONTRACT  FOR  SERVICES— Master  of  Vessel— Lien— Condition 

Precedent      ........      450 

See  Master  of  Vessel. 


KNOWLEDGE  OP— Evidence— Presumption— Liability 

of  Third  Party  .......      192 

See  Evidence.    2. 


ORIGINAL — Usury — Subsequent  Taint — Foreclosure — 


Practice — Amendment  of  Complaint  ....      308 

See  Foreclosure. 

CONTRACTS— Statutes  of  1848  and  1849— Married  Women— Separate 

Estate — ^Liability — Deficiency  on  Foreclosure  .  .  .69 

See  Married  Women. 

CONTRADICTION  OR  EXPLANATION  OF  RECEIPT— Payment 

by  Note — Parol  Evidence — Fraud   .....      245 
See  Parol  Evidence.     1. 

CONTRIBUTORY  NEaLIGENCE— Breach  of  Contract-Measure  of 

Damages        ........      252 

See  Breach  op  Contract. 

CONVERSION  AND  TROVER— Bills  and  Coin— Embezzlement      .      375 
See  Trover.    1. 

Evidence  of  Value — Plaintiff's  Evi- 
dence of  Cost — Rebuttal       ......      328 

See  Trover.    2. 

CORPORATION— Du-ector-Notice— Principal  and  Agent      .  .      442 

See  Principal. 

CORPORATIONS,    MUNICIPAL,    JUDGMENTS     AOAINST — 
Statute  in  relation  to  Costs — Practice — ^Adjustment  of  Costs — ^Non- 
appealable Order       .......      276 

See  Practice.     1. 

RELIGIOUS— Election  of  Officers— Quo  War- 
ranto— Presumptions  ......      154 

See  Religious  Corporations.  I 

COSTS,    ADJUSTMENT    OF— Practice— Non-appealable     Order- 
Judgments  against  Municipal  Corporations — Statute  in  relation  to 
Costs  ........      275 

See  Practice.    1. 

COST,  PLAINTIFFS.  EVIDENCE  OF— Trover  and  Conversion- 
Evidence  of  Value — Rebuttal  .....      328 
See  Trover.    2. 

COUNTERCLAIM— Pleading  —  Answer — Promissory  Note  —  Pay- 
ment— New  Note      .......      332 

See  Promissory  Note.    1. 

COUNTY  PAPERS— Appointment  by  Boards  of  Supervisors— Man- 
damus       ......  .  .      390 

See  Mandamus.    1. 
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COUNTY  TREASURER— Board  of  Assessors— Judicial  and  Minis- 
terial Officers — ^Assessment  Rolls— Mandamus — Relator  ,      261 
See  Board  of  Assessors. 

COURT,  PROVINCE  OF— Insanity— Findings  of  Jury  .  .      214 

See  Insanity. 

COURTS  AND  JUDGES,  ASSIGNMENT  OF-Statutory  Right- 
Place  of  Holding  Court — Adjournment  of  Term     .  .  .      177 
See  Statutory  Right. 

COVENANT  TO  PAY  RENT— Lease— Assignment  .  .  .399 

See  Lease. 

CREDIT,  LETTER  OF— Acceptance  of  Draft— Extrinsic  E>ridence— 

Form  of  Complaint    .......      105 

See  Letter  of  Credit. 

CRIMINAL,  CONFESSIONS  OF— Felony— Evidence  .  .      513 

See  Felony. 

CUSTOMARY  RATE  OF  DISCOUNT— Bill  of  Excliange— Usury 

— Acceptance  by  Drawee      ......      302 

See  Bill  of  Exchange. 


DAMAGES  FOR  OBSTRUCTING   WHARVES  AND   PIERS— 

Abandonment  of  Wrecked  Vessel  to  Insurers — ^Liability  .        279 

See  Wharfage. 


MEASURE    OF— Breach  of  Contract— Contributory 

Negligence     ........      252 

&e  Breach  of  Contraot. 

Breach  of  Contract  for  Sale  of  Vessel      382 


See  Contract.    5. 

—Injuries    causing   Death — ^Notes    of 


Testimony — E  vi  dence 
See  Injuries. 


-Negligence — ^Lessees  of  Wharf— Possession 


See  Lessees. 

DAY  OF  ELECTION— Statute,  Construction  of— Judicial  Sale— Spe- 
cific Performance — Constructive  Fraud         .  .  .  .19 
See  Constructive  Fraud, 

DEATH,   INJURIES   CAUSING— Measure  of  Damages— Notes  of 

Testimony — ^Evidence  ......  1 

See  INJURIES. 

DEBTOR,    CONSENT    OF— Joint  Demand— Severance— Statute  of 

Limitations     ........      230 

See  Joint  Demand. 

DEBTORS  AND  OWNERS,  JOINT— Team  of  Householders— Exe- 
cution— Statutory  Exemption  .....      502 
See  Execution.    2. 

DECLARATIONS   IN  ABSENCE   OF   DEFENDANT— Conflict  of 

Evidence — ^Lost  Note — Parol  Proof  of  Endorsement  .  .      116 

See  Evidence.     1. 
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DEFENDANT.  Affirmance  of  Judgment  as  to  one— Liability  of  Surety 

— Undertaldng — Practice  on  Appeal  .  .  ,  .      319 

See  Practice.    3. 


■  DECLARATIONS   IN  ABSENCE  OF— Conflict  of 


Evidence — Lost  Note — Parol  Proof  of  Endorsement  .  .      116 

See  Evidence.     1. 

DEFICIENCY  ON    FORECLOSURE  —  Married  Women— Separate 

Estate— Liability— Contracts— Statutes  of  1848  and  1849   .  .        69 

See  Married  Women. 

DEFRAUD,   EVIDENCE   OF  INTENT   TO— Fraudulent  Represen- 
tations—Third  Party  ......      295 

See  Fraudulent  Representations. 

DELIVERY  AND  SALE— Title  in  Vendor— BonA  Fide  Purchaser- 
Fraud  of  Vendor        .......      184 

See  Sale  and  Delivery. 

DEMAND,  JOINT— Severance— Consent  of  Debtor— Statute  of  Limi- 

tations  ........      230 

See  Joint  Demand. 

DEMURRER — Answer — ^Trespass — Tenants  in  Common — Joinder  of 

Parties  ........      239 

See  Trespass. 

DESCRIPTION    OP   LANDS— Variance— Ejectment— Evidence    of 

Paramount  Title        .......      404 

See  Ejectment. 

DEVISE— Will— Remainder— Issue— Children  and  Grandchildren      .      412 
See  Will.    2. 

DIRECTOR— Corporation— Notice— Principal  and  Agent        .  .      442 

See  Principal. 

Trust — Incorporation         .....      432 

See  Trust. 

DISCHARGE  OF  BOND  OF  SURETY— Public  officers— Enlarge- 
ment of  Duties  .......      363 

See  Bond. 

DISCOUNT,  CUSTOMARY  RATE  OF— Bill  of  Exchange— Usury- 
Acceptance  by  Drawee         .  .  ,  .  .  .      302 
See  Bill  of  Exchange. 

DISTINCTION  BETWEEN  COMMON  AND  SPECIAL  CARRIERS 

defined  ........      396 

See  Common  and  Special  Carriers. 

DRAFT,  ACCEPTANCE  OF— Letter  of  Credit— Extrinsic  Evidence 

— Form  of  Complaint  ......       105 

See  Letter  of  Credit. 

DRAWEE,   ACCEPTANCE  BY— Usury— Customary  Rate  of  Dis- 
count ........      302 

See  Bill  of  Exchange. 

DUTIES  AND  POWERS  of  Commissioners  of  Highways— Applica- 
tion for  New  Road — Mandamus       .....      358 
See  Mandamus.    2. 


OF  PUBLIC  OFFICERS,  Enlargement  of— Bond— Surety 


— Discharge    ........      363 

See  Bond. 
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EASEMENT— Party-Wall— Contract— Specific  Performance   .  .      146 

See  Contract.    1. 

EFFECT  OF  TRUST— Freight  Money— Charterers— Payment  to  one 

of  two  Claimants       .......      235 

See  Freight  Monet. 

EJECTMENT— ^Mfenc6  of  Paramount  TUIe^Descriptian  of  Landa—- 
Variance,^  A  mere  probability  is  not  enough  to  enable  the  Plaintiff 
to  take  the  premises  in  dispute  from  the  Defendant,  who  holds  by 
a  conveyance  from  the  same  grantor,  and  which  unquestionably 
embraces  the  same  premises.  The  Plaintiff  must  establi^  his  title 
affirmatively. 

Curtis  v.  Butts       .      •  .  ,  .  .  .      404 

2.  Title  to  dosed  road — Adjacent  owners — Colonial  laws^ 

The  rule  of  civil  law  which  prevailed  in  all  the  colonial  provinces 
of  the  Dutch  was,  that  no  one  could  claim  a  present  or  reversion- 
ary title  in  the  soil  of  a  public  highway,  on  the  ground  that  he  was 
the  grantee  of  all  lands  through  which  it  was  laid  out. 

Plaintiflfe  owning  premises  on  the  west  side  of  the  road  formerly 
leading  from  Jamaica  and  Flatbush  to  Brooklyn  cannot  maintain 
ejectment  for  the  recovery  of  the  abandoned  road-bed,  because 
under  the  rule  of  law  above  stated  the  legal  title  to  said  bed  does 
not  accompany  the  transfer  of  title  of  the  premises  ac^oining  said 
road  on  the  west  side  thereoC 

Dunham  v.  Williams    .  •  .  .  . 


ELECTION  DAY— Statute,  Construction  of— Judicial  Sale— Specifi( 
Perform ance^Constructive  Fraud    .... 
See  CoNSTRucTivB  Fraud. 


OF  OFFICERS— Religious  Corporations— Quo  Warranto 

— Presumptions         ...... 

See  Religious  Corporations. 

OF  VENDOR— Contract  for  Sale  of  Real  Estate  Voidable 


See  Contract.    4. 

EMBEZZLEMENT— Bills  and  Coin— Embezzlement    . 
^         See  Trover.    1. 

ENDORSEMENT,  PAROL  PROOF  OF— Lost  Note— Conflict  of  Evi- 
dence — ^Declarations  in  absence  of  Defendant 
See  Evidence.     1. 

ENLARGEMENT  OF  DUTIES  of  PubUc  Officers— Bond— Surety- 
Discharge       ....... 

See  Bond. 

ENTIRETY— Contract— Cancellation— Consideration  . 
See  Contract.    2. 

EQUITY— Contract  for  Sale  of  Real  Estate— Meeting  of  Minds 
See  Contract.    3. 

ESTATE  IN  FEE— Life  Estate— Construction  of  Will— Statute  rela- 
tive to  Bequests,     1.  .  .  .  . 
See  Will. 
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See  Contract.    4. 


-SEPARATE— Married    Women— Liability— Deficiency    on 


CONFLICT  O^^Dedarations  in  absence  of  Defendant-— 


EXTRINSIC— Form  of  Complaint— Acceptance  of  Draft 


Findings  of  Fact — ^Bond  and  Mortgage — Consideration . 

See  Bond  and  Mortgage. 

FORMER  JUDG-MENT  AS— Expulsion  of  Passenger 


See  Felony. 


Notes  of  Testimony  —  Measure  of  Damages — Injuries 

Causing  Death  .....•• 

See  Injuries. 


PARAMOUNT    TITLE— Ejectment— Description 


-Notice  to  produce  Written  Instrtment^PUad- 


PA61 


ESTATE  REAL— Contract  for  Sale— Meeting  of  Minds— Equity  .      435 

See  Contract.    3. 

-SALE  OP— Contract  Voidable— Election  of  Vendor.      369 


Foreclosure— Contracts— Statutes  of  1848  and  1849  .  .        69 

See  Married  Women. 
EVIDENCE— Breach  of  Promise— Mitigation— Conduct  of  Plaintiff  .      447 
See  Breach  or  Promise. 


Common   Carrier — Presumptive  Negligence — Shipping 

Receipt  ........       103 

See  Common  Carrier. 


Jjoet  Note — Parol  Proof  of  indorsement]  In  an  action  for  goods 
sold  and  delivered,  upon  the  question  whether  Plaintifiis  trusted  a 
third  party,  rather  than  the  Defendant,  for  the  bill  of  goods,  there 
being  a  conflict  of  testimony  on  that  point,  it  is  competent  for  the 
Plaintiff  to  prove  that  he  was  informed  at  the  time  that  said  third 
party  was  untrustworthy,  the  witness  giving  him  such  information. 

Bronner  v.  Frauenthal  .  .  .  .  .116 


—Letter  of  Credit     .......      105 

See  Letter  of  Credit. 


from  Car — Principal  and  Agent — Obligation  to  Indemnify — ^Note  of 
Surety  in  Satisfaction  ......      249 

See  Expulsion. 

HISTORICAL  FACTS  AS— State  of  Civil  War— Marine 


Insurance — ^Exceptions  in  Policy      .....       169 
See  Marine  Insurance. 

Felony — Confessions  of  Criminal  ....      613 


OP  INTENT  TO  DEFRAUD— Third  Party— Fraudu- 
lent Representations  .  .  .  .  .  .      296 

See  Fraudulent  Representations. 


of  Lands — ^Variance  .......      404 

See  Ejectment.     1. 

VALUE— Trover  and  Conversion— Plaintiff's  Evi- 


dence of  Cost— Rebuttal 328 

See  Trover.    2. 
— PAROL — ^Explanation    or    Contradiction  of  Receipt- 
Payment  by  Note — Fraud    ......      246 

See  Parol  Evidence.    1. 


9». 

Howell  v.  Hutok         ..••••      202 
85 
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EVIDENCE,  PLAINTIFF'S,  OF  COST— Trover  and  Conversion- 
Evidence  of  Value— Rebuttal  .....      328 
See  Tbover.    2. 


-Presumption — Knowledge  of  Contract — LiahtUiy  of  Third 


Party.]  Mere  knowledge  by  the  Defendant,  that  a  party  had 
agreed  with  the  Plaintiff  to  procure  his.  Defendant's,  notes  in  pay- 
ment for  property  purchased  by  such  party,  imposes  no  liability 
upon  the  Defendant. 

Fitch  v.  Dederick         ......      192 

EXCEPTIONS   IN   MARINE    INSURANCE   POLICY— State  of 

Civil  War — Historical  Facts  as  Evidence     ....      159 
See  Marine  Insurance. 

EXCHANGE,  BILL  OF— Usury— Acceptance  by  Drawee— Custom- 
ary Rate  of  Discount  ......      302 

See  Bill  of  Exchange. 

EXECUTION— ^my*  LiaMit^for  Nonreturn.]  A  Sheriff  neglect- 
ing to  return  an  execution  within  the  time  required  by  law,  is,  prim& 
facie,  liable  for  the  amount  called  for  on  fiie  execution.  If  he 
would  avoid  such  liability  in  any  degree  he  must  show  that  the  De- 
fendant in  execution  had  not  sufficient  personal  property  whereon 
to  levy  the  same,  or  some  evidence  in  mitigation  of  damage.  Failing 
to  do  so,  it  is  not  error  for  the  Judge  to  direct  a  verdict  against 

him. 

BROOEFiELn  V.  Rehsen  ......      278 


Statutory    Exemption — Team    of    Householden — Joint 


Debtors  and  Owners.]  The  language  of  tiie  statute,  exempting 
from  levy  and  sale  on  execution  certain  property  of  the  judgment- 
debtor,  should  be  construed  in  harmony  with  the  humane  and  re- 
medial purposes  thereof. 

Where  two  householders  own  »  team  between  them,  which,  if 
owned  by  either  individually,  would  be  exempt  under  the  statute, 
it  is  likewise  exempted  as  firm  property. 

Stewart  v.  Brown         ......      502 


S(de  in  Good  Faith — Principal  and  Surety — Consider^ 


ation — Liahility.]  The  assumption  of  a  new  liabihty  is  a  good 
consideration  to  constitute  the  party  assuming  it  a  purchaser  in 
good  faitk 

Where  a  surety  of  the  parties  purchased  of  them  their  stock  of 
goods,  and  agreed  to  assume  their  Uabilities,  and  to  indemnify  them 
against  their  indebtedness  for  the  same,  his  relation  as  surety  for 
them  became  changed  to  that  of  principal ;  and  that  change  of  re- 
lation and  new  liability  furnished  a  sufficient  consideration  to  con- 
stitute him  a  purchaser  in  good  faith. 

As  against  a  purchaser  in  good  faith,  an  execution  does  not 
become  a  lien  on  the  personal  chattels  of  the  debtor  until  actual 
levy. 

WiLLLUcs  V.  Shelly      ......      314 

EXEMPTION  OF  UNITED  STATES  SECURITIES  FROM  TAXA- 

TION— State  Taxation— Savings  Banks      .  .  .  .473 

See  State  Taxation. 


-STATUTORY,  FROM  TAXATION— Team  of  House- 


holders— Joint  Debtors  and  Owners  ....      M2 

See  Execution. 
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EXPLANATION  OR  CONTRADICTION  OF  RECEIPT—Payment 

by  Note — Parol  Evidence— Fraud    .....      245 
See  Parol  Evidenoe.     1. 

EXPULSION  OF  PASSENGER  FROM  CAR— Prindpai  and  Agent 
— Obligation  to  Indemnify — Jibrmer  Judgment  as  Evidence — Note  of 
Surety  in  Satvfaction,]  When  the  conductor,  by  obeying  the  in- 
structions of  the  railroad  company,  to  enforce  the  rules  and  regula- 
tions of  the  company,  has  been  held  liable,  upon  the  ground  that 
the  company  had  no  authority  to  make  and  enforce  such  rule,  he 
may  recover  of  the  company  the  damage  he  may  have  sustained  in 
consequence  of  such  obedience. 

Howe  v.  Buffalo,  New  York  &  Erie  R.  R.  Co.  .  .      249 

EXTRINSIC  EVIDENCE— Form  of  Complaint^Acceptance  of  Draft 

— Letter  of  Credit      .......      105 

See  Letter  op  Credit. 

F 

FACTS    AS    EVIDENCE,    HISTORICAL— SUte  of  CivU  War- 
Marine  Insurance — Exceptions  in  Policy      ....      159 
See  Marine  Insurance. 

FACT,  FINDINGS  OF— Evidence— Bond  and  Mortgage— Considera- 
tion    .........        27 

See  Bond  and  Mortgage. 


Practice— Foreclosure— Building  Associations 

— Usury         ........      311 

See  Foreclosure.    3. 

Practice — ^Referee's  Report    .  .  .      481 


See  Practice.    2. 

FAILURE   OF   COLLECTOR    TO  PROTEST— Promissory  Note— 

LiabiUty 386 

See  Promissory  Note.    2. 

FAITH,  GOOD,  SALE  IN— Execution— Principal  and  Surety— Con- 
sideration— ^Liability .  .  .  .  .  .  .314 

See  Execution.    3. 

TO  INTENDED  PURCHASER,  Advances  made  in 

—Bill  of  Lading         .......      366 

See  Bill  of  Lading. 
FEE,  ESTATE  IN— Life  Estate— Construction  of  Will— Statute  rela- 
tive to  Bequests         .......      485 

See  Will.     1. 

FELONY — Evidence — Confessions  of  CrimiTud,]  Where  a  prisoner, 
being  arrested  and  imprisoned  on  charge  of  having  cq^nmitted  a 
felony,  makes  a  free  statement  of  his  giiflt,  without  any  influence 
having  been  used  to  induce  the  confession,  or  to  interfere  with  the 
free  voluntary  action  of  the  prisoner's  mind,  such  a  statement 
may  be  used  as  evidence  on  the  trial  of  prisoner  for  the  idleged 
felony. 

The  remark  of  an  officer  to  the  prisoner,  that  he  was  in  a  bad  fix, 
that  he  was  caught  at  last,  and  an  inquiry  as  to  who  were  the  others 
with  him,  had  no  tendency  to  influence  the  mind  of  the  prisoner 
improperly,  so  aa  to  render  his  confession  thereupon  inadmissible 
as  evidence  against  him. 

People  v,  Wentz  ......      613 
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FnJNO-  OF  CHATTEL  MORTGAGE— Renewal— Non-residence  .      110 
See  Chattel  Mobtoaok. 

FINDINGS  OP  FACT— Evidence— Bond  and  Mortgage— Considera- 
tion   .........        27 

See  Bond  and  Mortoaqe. 


Practice  —  Foreclosure  —  Building  Associa- 
tions— Usury  .......      311 

See  Foreclosure.    3. 

Practice — Referee's  Report    .  .  ,      481 


See  Practice.    2. 


-JURY— Insanity— Province  of  Court  .  .      214 


See  Insanity. 

FORECLOSURE  —  Or^noZ  Cmfract -- Usury --- Suhsegnerd  7btn«— 
Practice — Amendment  of  Complaint.]  A  party  claiming  to  be  the 
victim  of  usurious  exaction  cannot  avail  himself  of  the  invalidity 
of  a  later  contract  to  shield  himself  from  liability  on  one  of  an  ear- 
lier date,  which  was  honest  and  free  from  vice. 

When  a  new  note  was  given,  including  as  a  part  of  the  considera- 
tion thereof  the  amount  of  a  note  previousljr  due  and  unpaid,  the 
feet  that  the  new  note  was  void  for  usury  will  not  shield  the  party 
from  the  payment  of  the  original  note. 

Farmers  and  Mechanics'  Bank  v.  Josltn         .  .  .      308 

2. Practice  — Judgment  a/nd  Report  of  Sale — Amend- 
ment nunc  pro  tunc.]  The  judgment  of  foreclosure  and  the  report 
of  sale  are  proceedings  in  the  same  Court,  which  has  authority  to 
amend  its  proceedings,  including  its  order  of  sale  at  any  time,  nunc 
pro  tunc. 

A  motion  to  amend  the  order  of  sale  after  the  premises  had  been 
sold  by  the  Sheriff  of  the  county,  so  that  it  should  read,  "  that  the 
premises  to  be  sold  by  the  Sherii  &c.,"  instead  o^  "  by  A.  B.,  re- 
feree/' &c.,  is  in  the  discretion  of  the  Court. 

HOOAN  V.  HOYT   .......       409 

3. Building  Associations — Usury — Practice — Findings 

of  Fact.]  This  Court  cannot  go  beyond  the  findings  of  the  Special 
Term  to  determine  whether  me  conclusions  of  law  are  erroneous. 
If  a  party  desires  to  present  questions  of  fact,  he  must  present 
them  through  the  proper  findings  of  the  Judge,  referee,  or  jury. 

Crrr  Buildinq  and  Loan  Co.  v.  Fattt  .  .  .  .311 


-DEFICIENCY  ON— Married  Woman— Separate 


Estate— Liability— Contracts— Statutes  of  1848  and  1849 
See  Married  Women. 

FORMER  JUDGMENT  AS  ETIDENCE— Expulsion  of  Passenger 
from  Car — ^Principal  and  Agent — Obligation  to'Indemnity — ^Note 
of  Surety  in  Satisfaction       ......      249 

See  Expulsion. 

FORM  OF  COMPLAINT— Extrinsic  Evidence— Acceptance  of  Draft 

—Letter  of  Credit     .......      105 

See  Letter  of  Credit. 

FRAUD — Coercion — General   Assignment — Conditional  Preferences 

— Composition  Deed  ..«•••        80 

See  General  Assignment. 
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FRAUD,    CONSTRUCTIVE— Specific  Performance— Judicial  Sale- 
Election  Day — Statute,  Construction  of       .  .  .  .19 
See  Constructive  Fkaud. 


OF  VENDOR— Sale  and  Delivery— Tide  in  Vendor— BonA 


Fide  Purchaser  .......       184 

See  Sale  and  Delivery. 

FRAUDS,  STATUTE  OF— Parol  Agreement— Consideration  ,  .        95 

See  Parol  Agreement. 

FRAUDULENT  REPRESENTATIONS— n«rei  Party-^Evidence  of 
Intent  to  Defraud.]  Upon  the  question  of  intent  to  commit  a  fraud 
by  the  purchase  of  goods  upon  credit,  it  is  competent  to  prove 
that  the  same  party  made  fraudulent  purchases  from  other  parties, 
about  the  same  time :  such  evidence  is  deemed  proper  for  the  pur- 
pose of  establishing  the  intent  with  which  the  purchase  in  question 
was  made. 

Van  Kleek  v,  Lerot     ......      295 


-VENDOR — Bond  fide  purchdser.]    A  bon&  fide  pur- 


chaser for  value  from  a  fraudulent  vendor  acquires  a  good  title. 

Barringer  v.  Hammond  .  .  .  .  .  .115 

FREIGHT  UOKEY-^Charterers^Master  of  Vessel-^PaymeTU  to  one  of 
two  Claimants — Effect  of  Trust]  Where  two  claimants  for  the  same 
service  apply  for  payment  to  the  party,  bound  to  pay  for  such 
service,  and  one  party  is  recognized  as  being  entitled  and  is  paid, 
the  other  party  does  not,  thereby,  acquire  any  claim  upon  the 
party  receiving  payment,  but  must  still  enforce  his  claim,  if  he 
nave  any,  against  the  party  bound  to  pay  for  such  service. 

Patrick  v,  Metoalf       ..•••.      235 

GENERAL  ASSIGNMENT— C(m<2t«onaZ  preferences^  Composition 
deed — Coercion — Fraud.]  A  general  assignment  of  property  in 
trust  for  the  benefit  of  creditors — to  pay,  firsts  confidential  and  ac- 
commodation creditors;  secondly^  those  creditors  who  had  exe- 
cuted the  conditional  release,  fifty  per  cent  on  their  claims ;  and 
thirdlyj  the  residue  of  the  creditors — is  not  fraudulent  and  void 
as  to  any  class  of  creditors. 

Such  a  trust,  in  no  sense,  operates  to  hinder  or  delay  creditors 
in  prosecuting  their  legal  remedies  against  their  debtors. 

Spauldinq  v.  Strang     ......        80 

-Statute  as  to  Set-ofi"— Obligation  of 


Assignor         ........      464 

See  Statute  as  to  Set-off. 

GOOD  FAITH,  SALE  IN— Execution— Principal  and  Surety— Con- 
sideration— Liability .......      314 

See  Execution.    3. 


TO  INTENDED  PURCHASER,  Advances  made  in 


—Bill  of  Lading 366 

See  Bill  of  Lading. 

GRANDCHILDREN  AND  CHILDREN— Issue— Will— Devise— Re- 
mainder        ........     '412 

See  Will.    2. 
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HOLDER,  BONA  FIDE— Promissoiy  Note— Usury    .  .  ,400 

See  Promissory  Note.  tS. 

HOUSEHOLDERS,  TEAM  OF— Joint  Debtors  and  Owners— Execu- 
tion— Statutory  Exemption  ......      502 

See  Execution.    2. 


INCORPORATION— Trust— Director 432 

See  Trust. 

INDEBTEDNESS.  CERTIFICATES   OF,  not  Exempt  from  Local 

Taxes — United  States  Securities       .....      124 
See  United  States  SEOURirras.    1. 

INDICTMENT,  REQUIREMENT  IN  AN— Xarceny—5i?ecwZ  Prop- 
erty in  Agent — Jurors'  Challenge— Interest.^  The  distinction  be- 
tween the  commencement  and  the  caption  or  an  indictment  stated 
by  FuUerton,  J. 

"  The  Jurors  of  the  People  of  the  State  of  New  York  in  and  for 
the  body  of  the  county  of  Cortland,  upon  their  oaths  present,"  &c., 
is  a  sufficient  commencement 

A  caption  is  no  part  of  the  indictment,  and  is  only  used  when 
the  proceedings  are  removed  from  an  inferior  to  a  superior  court, 
by  error,  &c.,  and  it  consists  wholly  of  the  history  of  the  proceed- 
ings in  finding  the  indictment  in  the  inferior  court.  Thus  the  his- 
tory names  the  court  where  the  indictment  was  found,  the  jurors^ 
names  by  whom  found,  and  the  time  and  place  of  the  finding  of  the 
same,  with  such  averments  as  to  show  regularity  and  jurisdiction. 

A  person  employed  by  the  superintendent  of  the  poor  in  a 
county  to  purchase  provisions  for  the  poor-house,  &c.,  has  neither  a 
general  nor  special  property  in  the  property  thus  purchased. 

The  office  of  superintendent  of  the  poor  is  a  mere  agency  of  the 
county,  and  may  be  considered  as  having  a  special  property  in  pro- 
visions purchased  for  the  use  of  the  poor.  But  the  actual  property 
is  in  the  county,  and,  when  stolen,  should  be  laid  in  the  indict- 
ment as  the  property  of  the  county. 

People  v.  Bennett         ......        32 

INJURIES  CAUSING  J^lS^AJTYi-^Measure  of  daTnages—Notes  of  TesH- 
mony — Evidence,']  It  is  not  negligence  for  a  passenger  in  a  car, 
when  there  are  no  seats  unoccupied,  to  attempt  to  pass  to  another 
car  for  a  seat,  in  obedience  to  the  direction  of  ^Defendant's  em- 
ploy^. 

The  question  of  contributing  negUgence  is  one  of  fact,  and  be- 
longs to  the  jury. 

In  an  action  for  producing  death  by  negligence,  &c.,  the  jury  must 
be  satisfied  that  pecuniary  injuries  have  resulted;  and  if  so  satis- 
fied, they  are  at  liberty  to  allow  them  from  whatever  source  they 
actually  proceeded,  and  which  could  produce  them. 

McIntire  V,  New  York  Central  R.  R.  Co.      ...  1 

INSANITY— J^?Mfiw^«  of  jury — Province  of  Court]  On  the  question 
of  insanity,  the  iudgment  of  a  jury,  when  guided  by  the  ability 
and  discretion  of  an  enlightened  Judge,  should  not  be  lightly  re- 
versed. 

When  a  decent,  quiet,  orderly  man,  meeting  with  losses  of  sup- 
posed importance  to  his  position  in  society,  abandons  his  business, 
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secretes  himself  from  observation,  complains  of  his  head,  becomes 
noisy,  obscene,  and  profane,  shouts,  sings,  and  prays,  and  finally 
becomes  confessedly  insane  and  dies  a  lunatic,  the  verdict  of  a  jury, 
finding  him  insane  from  an  early  period  after  such  losses  occur, 
shoitid  not  be  disturbed  for  doubtfiil  reasons. 

Haviland  v.  Hayes       ......      214 

INSPECTORS  OF  PLANK  ROADS,  Powers  of— Turnpikes  .        76 

See  Plank  Roads. 

INSURANCE  BY  CONSiaNEE  OF  CONSIGNMENT— Ratification 

by  Consignor — Principal  and  Agent — ^Non-liability  to  Insure        .      336 
See  CoNSioNMia^T. 

MARINE— Exceptions  in  Policy— State  of  Civil  War 

— ^Historical  Facts  as  Evidence         .....      159 
See  Marine  Insurance. 

INSURERS,  ABANDONMENT   OF  WRECKED   VESSEL    TO— 

Wharfage — Liability — ^Damages  for  Obstructing  Wharves  and  Piers      279 
See  Wharfage. 

INTENDED   PURCHASER,  Advances  made   in  Good  Faith  to— 

Bill  of  Lading  .......      366 

See  Bill  of  Lading. 

INTENT  TO  DEFRAUD,  EVIDENCE  OF— Fraudulent  Representa- 
tions—Third  Party    .......      295 

See  Fraudulent  Representations. 

INTEREST — Jurors'    Challenge — Requirement  in   an   Indictment — 

Larceny— Special  Property  in  Agent  .  .  .  .32 

See  Indictment. 

ISSUE— Children  and  Grandchildren— Will— Devise— Remainder       .      412 
See  Will.    2. 


JOINDER  OF  PARTIES— Trespass— Tenants  in  Common— Demurrer 

—Answer 239 

See  Trespass. 

JOINT  DEBTORS  AND  OWNERS— Team  of  Householders— Exe- 
cution— Statutory  Exemption  .....      502 
See  Execution.    2. 

-DEMAND — Severance — Consent  of  debtor — Statute  of  Limited 


Hone.]    Although,  as  a  general  rule,  a  demand  due  to  several  persons 

i'ointly  cannot  be  divided,  so  as  to  allow  the  individual  interests  to 
)e  recovered  in  separate  actions,  yet  it  may  be  done  by  the  agree- 
ment or  consent  of  the  debtor. 

Where  there  had  been  an  award  in  favor  of  two  copartners,  and 
the  debtor  had  paid  to  one  of  the  partners  a  certain  sum  in  consid- 
eration that  said  partner  had  released  one- half  of  said  award,  as 
being  the  portion  coming  to  him,  held,  that  the  other  partner 
might  maintain  an  action  for  the  recovery  of  the  amount  due  on 
said  award. 

Carrinoton  V,  Crocker  .  .  .  .  ,      230 

JUDGES,  Assignment  of  Courts  and — Statutory  Right— Place  of  hold- 
ing Court — ^Adjournment  of  Term    .  .  .  •  •      177 
See  Statutory  Right. 
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JtJDaMENT  AGAINST  MUNICIPAL  CORPORATIONS— Statute 
in  relation  to  Costs — ^Practic^ — Adjustment  of  Costs — ^Non-appeal- 
able Order     ........      275 

See  Practice.     1. 

JXTDOMENT    AND    REPORT    OP    SALE— Practico— Amendment 

nunc  pro  tunc — Foreclosure  .....      409 

See  Foreclosure.    2. 

Contempt  —  Order  to  Show  Cause  —  Service — Specific 

Performance  ........      266 

See  Specific  Performance. 

DEFINED— Provisional  Remedies— Arrest        .  .      291 

See  Provisional  Remedies. 

FORMER,    as    Evidence  —  Expulsion    of    Passenger 

fi'om  Car—Principal  and  Agent — Obligation  to  Indemnify — ^Note 

of  Surety  in  Satisfaction        .  .  .  .  .  .      249 

See  Expulsion. 

JUDICIAL  AND  MINISTERIAL  OFFICERS— Board  of  Assessors- 
County  Treasurer — Assessment  Rolls — ^Mandamus — Relator  .      261 
See  Board  of  Assessors. 

SALE — Election  Day — Statute,  Construction  of— Specific 

Performance — Constructive  Fraud    .....        19 
See  Constructive  Fraud. 

JURISDICTION— Partition— Chancery    Practice— Res    adjudicata— 
Statute  of  Uses  and  Trusts — Motion  to  compel  Purchaser  to  take 
Title    .........        50 

See  Partition. 

JURORS'  CHALLENGE— Interest— Requirements  in  an  Indictm^t 

— Larceny — Special  Property  in  Agent        .  .  .  .32 

See  Indictment. 

JURY,  FINDmaS  OF— Insanity— Province  of  Court  .  .      214 

See  Insanity. 

K 

KCTOWLEDaE  OF  CONTRACT— Evidence— Presumption— Liability 

of  Third  Party 192 

See  Evidence.    2. 

L 

LADING-,  BILL  OF— Advances  made  in  Good  Faith  to  Intended 

Purchaser      ........      366 

See  Bill  of  Lading. 

LANDS,   DESCRIPTION    OF— Variance— Ejectment— Evidence  of 

Paramount  Title        .......      404 

See  Ejectment.    1. 

LARCENY — Requirements  in  an  Indictment — Special  Property  in 

Agent — Jurors'  Challenge — ^Interest  .  .  .  .32 

See  Indictment. 

LAWS,    COLONIAL— Ejectment— Title  to  Closed  Road— Adjacent 

Comers  .  .  .  ,  .  .  .  .209 

See  Ejectment.    2. 
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LEASE — Assignment — Covenant  to  pay  Rent,]  The  assignment  of 
a  lease  to  a  third  party,  after  a  portion  of  the  rent  thereon  has 
become  due,  does  not  discharge  the  lessee  from  his  covenant  to 
pay  rent  due  to  the  lessor. 

Phblps  v.  Van  Dusen    .  .  .  .  .  .      399 

LEGAL  TENDER  NOTES  not  Exempt  from  Local  Taxes— United 

States  Securities        .......      136 

See  United  States  Seoubities.    2. 

LEGISLATURE,  POWERS  OF—Taxation— Municipal  Officers         .      606 
See  Taxation. 

LESSEES  OF  WRARF^Possession— Damage— Negligence.]  In  order 
to  maintain  an  action  against  a  lessee  of  a  public  wharf  in  the 
city  of  New  York,  for  damage  sustained  by  the  Plaintiflf  by  reason 
of  the  lessee's  neglect  to  keep  such  wharf  in  good  repair  and  safe 
for  public  use,  it  is  not  necessary  to  show  the  Defendant  in  ex- 
clusive possession  of  such  wharf.  It  is  sufficient  to  show  that 
Defendant  accepted  the  lease  and  exercised  rights  imder  it 

Radway  v.  Brioqs         •.••..        98 

LETTER  OP  CB,EDlT-'A(xeptanceofDraft--E3cinTmc  evidence— Form 
of  Complaint,]  Extrinsic  evidence  is  competent  to  enable  the 
Court  to  understand  the  purpose  for  which  a  draft  was  made,  and 
to  interpret  and  apply  its  language. 

Where  the  Defendant  enters  into  an  arrangement  with  other 
parties  to  the  effect  that  a  draft  is  to  be  drawn  upon  him  on  time, 
and  is  to  be  discounted  and  the  avails  thereof  paid  over  to  him,  ana 
for  that  purpose  writes  a  letter  of  credit  to  be  used  in  procuring 
the  discount,  he  is  to  be  deemed  the  borrower,  and  is  liable  for  the 
proceeds  thereof  coming  to  his  hand,  independent  of  the  question 
of  acceptance. 

Barney  v.  WoRTmNOTON  .  •  .  .  »      X05 

LLABILITY  OP  COLLECTOR  OF  PROMISSORY  NOTE  for  FaQure 

to  Protest       ..*.....      386 
See  Promissory  Note.    2. 

INSURERS  for  obstruction  of  Wharf  by  Wrecked 

Vessel  abandoned  to  them    ......      279 

See  Wharfage. 


MARRIED  WOMEN— Separate  Estate— Deficiency 

in  Foreclosure — Contracts — Statutes  of  1848  and  1849 
See  Married  Women. 


SHERIFF  for  non-retum  of  Execution  .  »      278 


See  Execution.    1. 


SURETY  on  Afl&rmance  as  to  one  Defendant — Under- 
taking— Practice  on  Appeal  ......      319 

See  Practice.    3. 


THIRD  PARTY— Evidence— Presumption— Knowl- 


edge of  Contract        .  .  .  ,  .  ,  .      192 

See  Evidence.    2. 


Principal    and    Surety — Execution — Sale    in    Gk>od 


Faith — Consideration  ,  ,  .  ,  ,  .314 

See  Execution.    3. 
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LIEN — ^Master  of  Vessel — Contract  for  Services — Condition  Precedent      460 
See  Master  of  Vessel. 

LIFE  ESTATE— Construction  of  Will— Estate  in  Fee— Sutute  rela- 
tive to  Bequests         ,..,...      485 
See  Will.     1. 

LOCAL  TAXES,   Certificates  of  Indebtedness  not  exempt  from— 

United  States  Securities        ......       124 

See  United  States  Secubities..    1. 


Legal  Tender  Notes  not   exempt   from — United 


States  Securities         .......      136 

See  United  States  Securities.    2. 

LOST  NOTE— Parol  Proof  of  Endorsement— Conflict  of  Evidence- 
Declarations  in  Absence  of  Defendant  .  •  •  .116 
See  Evidence.     1. 

M 

MANDAMUS — Appointment  of  County  Papers  hy  Boards  of  Super- 
visors.]  Persons  publishing  and  printing  the  laws,  as  provided  by 
chapter  280  of  the  Laws  of  1845,  are  not  entitled  to  compensation 
therefor  unless  they  have  been  appointed,  by  the  Supervisors  of 
the  county,  printers  to  so  publish  and  print  the  laws. 

Del  Vecchio  v.  Supervisors  or  Kj^os  Co.        .  .  .      390 


Commissioners  of  Highways — Powers  and  Duties — Ap- 


plication for  New  Road.]  The  question  whether  two  applications 
made  to  the  Commissioners  of  Highways  were  in  reality  but  one 
application,  the  latter  intended  as  a  correction  of  the  former,  is  one 
of  fact,  to  be  determined  by  the  finding  of  the  Court  below,  with 
which  the  Appellate  Court  has  nothing  to  do. 

The  Commissioners  of  Highways,  in  laying  out  a  new  road,  may 
locate  it  in  part  upon  an  old  road-bed.  The  principle  which  will 
authorize  the  intersection  or  crossing  of  an  old  road  by  a  new  one 
embraces  the  whole  ground  of  locating  a  new  road  upon  an  old 
road-bed. 

Thomas  v.  Commissioners  of  Highways  of  Milton  .  .      358 


Relator — Board    of    Assessors  —  County  Treasurer — 


Judicial  and  Ministerial  Officers — Assessment  Rolls  .  .      261 

See  Board  of  Assessors. 

MARINE  INSURANCE— ^cep/ioTw  in  Policy— State  of  CivU  War-- 
Historical  Facts  as  Evidence.]  To  create  belligerent  rights  it  is  un- 
necessary that  there  should  be  war  between  mdependent  powers. 
They  may  exist  between  parties  to  a  civil  rebellion. 

A  civil  war  exists  whenever  the  regular  course  of  justice  is  in- 
terrupted by  revolt,  &c.,  so  that  the  Courts  cannot  be  held  open. 

On  the  2l8t  of  April,  1861,  a  civil  war  existed  in  Norfolk,  Vir- 
gmia,  and  the  talcing  of  Plaintiff's  vessel  under  the  pretended  au- 
thority of  Virginia,  and  loading  the  same  with  stones,  and  sinking 
the  same,  to  obstruct  navigation,  was  one  of  the  acts  of  such  war, 
and  caused  the  loss  to  fall  within  the  exceptions  of  the  policy  of 
insurance. 

Matters  of  public  history  affecting  the  whole  people,  Courts  will 
take  judicial  notice  of,  and  will  resort  to  such  documents  as  may  be 
at  hand  and  be  worthy  of  confidence. 

SwiifNEBTON  V.  Columbian  Insurance  Co.      •  •  •      159 
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MARRIED  WOMEN  —  Separate  IkUxU-^lAoMity-- Deficiency  on 
Foreclosure— Contracts— Statutes  of  \S^S  and  1849.]  The  effect  of 
the  Married  Women's  Acts  of  1848  and  1849  is  not  to  remove 
the  gfeneral  disability  of  married  women  to  bind  themselves  by  their 
contracts,  but  to  enable  them  to  hold  to  their  separate  use,  and 
to  convey  and  devise  their  real  and  personal  estate  as  if  unmar- 
ried, substantially  in  the  manner  and  to  the  extent  previously  au- 
thorized by  the  rules  of  equity. 

The  principle  is,  that  under  such  acts  the  married  woman  may 
charge  her  separate  estate  for  any  debt  she  may  contract  on  the 
credit  of,  or  for  the  benefit  of  her  separate  estate. 

Ballin  v.  Dillayk         ......        69 

MASTER  OF  VESSEL— Om^rad  for  Services— Lien^  Condition  pre- 
cedent.'] The  master  of  a  vessel  has  no  lien  on  the  vessel  for  his 
wages ;  he  contracts  upon  the  credit  of  the  owners  thereof.  Per 
Davies,  J. 

The  doctrine  of  mariners'  contracts,  seamen's  wages,  &c.,  that 
freight  is  the  mother  of  wages,  does  not  apply  to  the  contract  of 
the  master  for  wages. 

Where  the  master  was  engaged  for  a  round  voyage,  and  the  ves- 
sel was  lost,  held,  that  the  Captain  could  recover  wages  only  for  the 
time  employed  as  master  of  the  vessel ;  and  that  the  breaking  up 
of  the  voyage  by  the  loss  of  the  vessel,  terminated  his  employment 
as  Captain,  and  that  he  could  not  recover  for  wages  after  that 
time. 

Jenkins  v.  Wheeler       ..,.•.      450 


Charterers  —  Freight  Money — Payment  to 


one  of  two  Claimants — Effect  of  Trust         ....      235 
See  Freiqht  Money. 

MEETING  OF  MINDS— Contract  for  Sale  of  Real  Estate— Equity  .      435 
See  Contract.    3. 

MEASURE    OF   DAMAGES— Breach  of  Contract  —  Contributory 

Negligence     ........      252 

See  Breach  of  Contract. 


for  Sale  of  Ves- 


sel     .  .  . 382 

See  Contract.    5. 


Testimony — Evidence 
See  Injuries. 


Injuries   causing  Death  —  Notes   of 


MINISTERIAL  AND  JUDICIAL  OFFICERS— Board  of  Assessors— 

Cbimty  Treasurer — Assessment  Rolls — Mandamus — Relator  .      261 

See  Board  of  Assessors. 

MITIGATION— Breach  of  Promise— Evidence— Conduct  of  Plaintiff  .      447 
See  Breach  of  Promise. 

MONEY,  FREIGHT— Charterers— Master  of  Vessel— Payment  to  one 

of  two  Claimants — Effect  of  Trust    .  .  .  .  .      235 

See  Freight  Money. 

MORTGAGE,  BOND  AND— Consideration— Findings  of  Factr— Evi- 
dence ........       27 

See  Bond  and  Mortoaqe. 
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MORTGAGE,  CHATTEL— Renewal— Filing— Non-residence  .      110 

See  Chattel  Mobtoaob. 

MOTION  TO  COMPEL  PURCHASER  TO  TAKE  TITLE-Parti- 
tion — Jurisdiction — Chancery  Practice — Res  adjudicata — Statute 
of  Uses  and  Trusts     .......        50 

See  Partition. 

MUNICIPAL   CORPORATIONS,  JUDGMENTS  AGAINST-^ta- 
tute  in  relation  to  Costs — Practice — ^Adjustment  of  Costs — ^Non- 
appealable Order        .......      275 

See  Practice.     1. 

OFFICERS— Taxation— Powers  of  Legislature  .      505 


See  Taxation. 

N 

NEGLIGENCE,  CONTRIBUTORY— Breach  of  Contract^Measure 

of  Damages    ........      252 

See  Breach  op  Contract. 

Damages — Lessees  of  Wharf— Possession      .  .        98 


-PRESUMPTIYE— Common  Carrier— Shipping  Re- 


ceipt— ^Evidence         .......      103 

See  Common  Carrier. 

NEW  ROAD,  APPLICATION  FOR— Powers  and  Duties  of  Commis- 
sioners of  Highways — Mandamus     .....      358 
See  MANDAMua    2. 


-NOTE — Payment  of  Promissory  Note — Pleading— Answer — 


Counterclaim  .......      332 

See  Promissory  Note.     1. 

NOTE  LOST— Parol  Proof  of  Endorsement— Conflict  of  Evidence- 
Declarations  in  Absence  of  Defendant  .  .  .  .116 
See  Evidence.     1. 


OF  SURETY  IN  SATISFACTION— Expulsion  of  Passenger 


from    Car — Principal    and    Agent — Obligation    to    Indemnify— 
Former  Judgment  as  Evidence         .....      249 
See  Expulsion. 

NOTE,  PAYMENT  BY— Parol  Evidence— Explanation  or  Contradic- 
tion of  Receipts — Fraud        ......      245 

See  Parol  Evidence.     1. 

PROMISSORY— Failure  of  Collector  to  Protest— Liability     .      386 

See  Promissory  Note.    2. 


-Payment  —  New  Note— Pleading — ^Answer 


— Counterclaim  .......       332 

See  Promissory  Note.    1. 

NOTES,  LEGAL  TENDER,  not  exempt  from  Local  Taxes— United 

States  Securities        .......      136 

See  United  States  Securities.   2. 

OF  TESTIMONY— Evidence— Measure  of  Damages— Injur- 
ies causing  Death       ..•••••  1 
See  Injuries. 
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NOTICE  TO  DIRECTOR— Corporation— Principal  and  Agent  .      442 

See  Principal. 


.  PRODUCE   WRITTEN  INSTRUMENT— ParoZ  Evir 


denee — Pleadings, 

H0W£LL  V,  HUYCK  ......       202 

NON- APPEALABLE  ORDER— Judgments  against  Municipal  Corpo- 
rations— Statute  in  Relation  to  Costs — Practice— Adjustment  of 

Costs 275 

See  Praotioe.    1. 

NON-LIABILITY  TO  INSURE— Consignment— Insurance  by  Con- 
signee—Ratification by  Consignor — Principal  and  Agent  •  .      336 
See  Consignment. 

NON-RESIDENCE  of  Chattel  Mortgagor— Renewal— Filing  .  .      110 

See  Chattel  Mobtoage. 

NON-RETURN  OF  EXECUTION— Sheriff 's  LiabiUty  .  .      278 

See  Execution.    1. 

O 

OBLIGATION  OF  ASSIGNOR— Statute  as  to  Set-off— General  As- 
signment      ........      464 

See  Statute  as  to  Set-off. 

TO  INDEMNIFY— Expulsion  of  Passenger  fi-om  Car 

— Principal  and  Agent — Former  Judgment  as  Evidence— Note  of 
Sure^  in  Satisfaction  ...••.      249 

See  Expulsion. 

OBSTRUCTING  WHARVES  AND   PIERS,  DAMAGES   FORr- 

Abandonment  of  Wrecked  Vessel  to  Insurers — Liability    .  .      279 

See  Wharfage. 

OFFICERS,  ELECTION    OF— Religious   Corporation*— Quo  War- 
ranto—^Presumptions .  ......      164 

See  Reugious  Corporations. 

MINISTERIAL  AND  JUDICIAL— Board  of  Assessor^ 

— County  Treasurer — Assessment  Rolls — Mandamus — ^Relator      •      261 
See  Board  of  Assessors. 

MUNICIPAL— Taxation— Powers  of  Legislature  .      606 

See  Taxation. 

. PUBLIC— Bond— Surety— Enlargement  of  Dutted— 

Discharge       ....•,..      363 
See  Bond. 

ORDER,  NON-APPEALABLE— Judgments  against  Municipal  Cor- 
porations— Statute  in  relation  to  Costs — ^Practice— Adjustment  of 

Costs 275 

See  Practice.    1. 

^ TO  SHOW  CAUSE— Service— Specific  Performance— Judg- 
ment— Contempt      ..•••••      266 
See  Specific  Performance.  ^ 

ORIGINAL  CONTRACT— Usury— Subsequent  Twnt— Foreclosure- 
Practice — Amendment  of  Complaint  •  •  •  •      308 
See  Foreclosure.    1. 
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AND  DEBTORS,  Joint— Team  of  Householders— Execu- 


EVIDENCE — Explanation  or  Contradiction  of  Receipt — Pay- 


-Notice  to  Produce  Written  Instrument — Plecut- 


PAQE 


OWNERS,  ADJACENT— Title  to  aosed  Road— Ejectment— Colonial 

Laws  .........      209 

See  Ejectment.    2. 


tion — Statutory  Exemption  ......      602 

See  Execution.    2. 


PAPERS,  COUNTY— Appointment  by  Boards  of  Supervisors— Man- 
damus ........      390 

See  Mandamus.    1. 

PARAMOUNT  TITLE,  EVIDENCE  OF— Ejectmentr-Description  of 

Lands — Variance       .,....,      404 
•  See  Ejectment.     1, 

PAROL  AGR^EUW^T^Consideration—Statute  of  Fraude,]  A  verbal 
promise  to  sell  goods  to  a  responsible  party,  upon  the  usual  terms 
and  for  full  value,  forms  no  consideration  for  an  independent  en- 
gagement to  pay  the  antecedent  debt  of  a  third  party. 

Pfeiffer  v.  Adleb  ......        95 


ment  by  Note — Fraud.]    A  receipt  may  be  contradicted  or  explained 
by  parol  evidence. 

BuswELL  V.  Poineer       ......      245 


tngs. 

Howell  v.  HtrroK  ......      202 

PROOF  OF  ENDORSEMENT— Lost  Note— Copflict  of  Evi- 


dence — Declarations  in  Absence  of  Defendant         •  .  .      116 

See  Evidence.     1. 

PARTITION — Jurisdiction — Chancery  Practice— Pes  adfudicata — Sta^ 
tute  of  Uses  and  Trasts — Motion  to  compel  Purchaser  to  take  UUe^ 
A  judgment  in  partition  is  binding  upon  the  parties,  if  the  Court 
had  jurisdiction  of  them,  and  of  the  subject-matter  of  the  action. 

The  Supreme  Court  is  one  of  general  jurisdiction  in  law  and 
equity,  and  has  jurisdiction  of  all  actions  for  partition,  and  it  is  its 
proper  province  to  decide  whether  a  partition  or  sale  of  the  pro- 
perty is  most  advantageous,  &c. 

Where,  in  such  action  for  partition,  all  persons  interested  were 
made  parties,  and  the  Court  adjudged  that  partition  should  be  made 
by  a  sale  of  the  property,  and  in  pursuance  of  such  order  the  pro- 
perty has  been  gold,  no  party  to  tne  action  can  object  to  the  title 
of  the  purchaser  under  such  proceedings,  so  long  as  the  judgment 
of  the  Court  remains  in  force. 

Clemens  v.  Clemens       ......        50 

PARTY,  THIRD— Fraudulent  Representations— Evidence  of  Intent 

to  Defraud     ......  b  .      295 

See  Fraudulent  Representations. 

—  WALL—  Easement — Contract — Specific  Performance  .      146 

See  Contract.    1. 

PASSENGER,  EXPULSION  OF,  FROM  CAR— Principal  and  Agent 
— Obligation  to  Indemnify — Former  Judgment  as  Evidence— Note 
of  Surety  in  Satisfaction        •  ^  •  •  •  •      249 

See  ExpuLsioK. 
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PAYMENT  BY  NOTE— Parol  Evidence— Explanation  or  Contradic- 
tion of  Receipt — Fraud         ......      245 

See  Pabol  Evidsnob. 

OF    PROMISSORY    NOTE— New    Note— Pleading- 
Answer — Counterclaim  ......      332 

See  Promissory  Note.    1. 


TO   ONE  OF  TWO  CLAIMANTS— Freight  Money- 


See  Contract.    1. 


Charterers— Effect  of  Trust  ......      235 

See  Freight  MoiOcr. 

PERFORMANCE,  SPECIFIC— Constructive  Fraud— Judicial  Sale- 
Election  Day—Statute,  Construction  of       .  .  .  ,19 
See  Constructive  Fraud. 

Contract — ^Party-wall — ^Easement     ,      146 

— : Judgment  —  Contempt  —  Order  to 

show  Cause — Service  ......      260 

See  Specific  Performance. 

PLACE   OF  HOLDING-  COURT— Statutory  Rightr— Assignment  of 

Courts  and  Judges — Adjournment  of  Term  ....      177 
See  Statutory  Right. 

PLAINTIFFS,  CONDUCT  OF— Breach  of  Promise— Evidence— Miti- 

gation  ........      447 

See  Breach  of  Promise. 


EVIDENCE   OF  COST— Trover  and  Conversion- 


Evidence  of  Value— Rebuttal  .  .  .  .  .      32S 

See  Trover.    2. 

TLAKK.  ROABB^Turnpikea^Powers  of  Inspectors,     ...        76 
People  v.  Barrie. 

PLEADING — ^Answer — ^Promissory   Npte — Payment— New    Note — 

Counterclaim  ..••...      332 

See  Promissory  Note.    1. 

PLEADINGS — Parol  evidence — Notice  to  produce  Written  Instrwmmt, 

Howell  v.  Huyck  ......      202 

POLICY,   EXCEPTIONS  IN  MARINE   INSURANCE— State  of 

Civil  War — ^Historical  Facts  as  Evidence     ....      169 
See  Marine  Insurance. 

POSSESSION— Lessees  of  Wharf— Damages— Negligence      •  •        98 

See  Lessees. 

POWERS  AND  DUTIES  of  Commissioners  of  Highways— Applica- 
tion for  New  Road — ^Mandamus       .  •  .  .  •      368 
See  Mandamus.    2. 

OF  INSPECTORS  OF  PLAl^  ROADS-Turnpikes       .       76 

See  Plank  Roads. 

LEGISLATURE— Taxation— Municipal  Officers  •      605 

See  Taxation. 

PRACTICE — AdjtJuAment  of  Coete^Non-^ppealahle  Order-^udgmenti 
againtt  Mtmicipal  Corporations — StatuUin  relation  to  Costs^  An  ap- 
peal does  not  lie  to  this  Court  from  an  order  of  the  Supreme  Court 
a(yudioating  costs. 
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The  law  of  1859  (ch.  262,  §  2),  providing  that  no  costs,  fees,  dis- 
bursements, or  allowance  shall  be  recovered  or  inserted  in  any  judg- 
ment against  municipal  corporations,  unless  the  claim  upon  which 
such  judgment  is  founded  shall  have  been  presented  for  payment 
to  the  chief  fiscal  officer  of  such  corporation  before  the  commence- 
ment of  an  action  thereon,  does  not  apply  to  a  cause  of  action 
arising  ex  delicto. 

McClure  V,  Supervisors  of  Niagara  Co.       .  .  .      275 

2.  PRACTICE— i2c/erec'«  Report—Fvadings  of  Fact]  An  exception  that 
a  referee  has  not  found  specifically  upon  certain  questions  of  fact  is 
not  well  taken.  A  referee  is  required  to  find  upon  issues  only,  and 
not  upon  evidence. 

WiLTSiE  V.  Eaddie  ......      481 


Amendment    of    Complaint — Foreclosure — Original 

Contract — Usury — Subsequent  Taint  ....      308 

See  Foreclosure.     1. 


CHANCERY— Res  adjudicata^-Statute  of  Uses  and 

Trusts — Motion  to  compel  Purchaser  to  take  Title — Partition — 
Jurisdiction   ........        50 

See  Partition. 


Findings  of  Fact — Foreclosure — ^Building  Associations 

-Usury         ........      311 

See  FOREOLOSURE. 

ON  AVFEAl^Undertdking'-Sureiy^IAabiHty  m 


Affirmcmce  as  to  one  Defendant.]  The  conditions  of  an  undertaking 
on  an  appeal  from  a  judgment  against  two  Defendants,  Appellants, 
being  that  the  sureties  should  be  liable  on  condition  tiiat  the 
judgment  on  appeal  should  be  affirmed;  and  the  judgment  on 
appeal  was  affirmed  as  to  one  of  the  Defendants,  and  reversed  as  to 
the  other.  Held,  that  the  sureties  were  liable  the  same  as  though 
the  judgment  had  been  affirmed  as  to  both. 

Seacord  v.  Warrin       ......      319 


■  Judgment  and  Report  of  Sale — ^Amendment  nunc  pro 


tunc — Foreclosure     .......      409 

See  Foreclosure.    2. 
PRESUMPTIVE  NEGLiaENCE— Common  Carrier-Shipping  Re- 
ceipt— Evidence        .......      103 

See  Common  Carrier. 
PRESUMPTION— Evidence— Knowledge  of  Oontract^Liability  of 

Third  Party  ........      192 

See  Evidence.    2. 
PRESUMPTIONS— Quo  Warranto— Religious  Corporations— Election 

of  Officers     ........      154 

See  Religious  Corporations. 
PRINCIPAL  AND  AGENT— C'<)f7)(>m<i<)n--Z>tre^^  Where* 

ever  the  very  act  of  the  agent  is  authorized  by  the  terms  of  the 
power,  and  tiie  act  is  in  itself  warranted  by  the  terms  used,  such 
act  is  binding  on  the  principal  as  to  all  persons  deahng  in  good 
faith  with  the  agent  In  such  case  the  apparent  authority  is  the 
real  authority. 

Notice  to  a  director  of  a  bank  that  a  note  discounted  by  the 
bank  is  an  accommodation  note,  is  notice  to  the  bank  only  in  cases 
where  the  director  was  acting  as  the  agent  of  the  bank  at  the  time 
of  the  notice. 
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It  is  upon  the  principle  that  the  agent  stands  in  the  stead  of  the 
principal  only  while  acting  as  his  agent 

Westtield  Bank  v.  Cobnen      •  .  .  .  .      442 

PRINCIPAL  AND  AGENT— Consignment— Insurance  by  Consignee 

^Ratification  by  Consignor — ^Non-liability  to  Insure         .  .      336 

See  Consignment. 

^Expulsion  of  Passenger  from  Car — Ob- 
ligations to  Indemnify — ^Former  Judgment  as  Evidence — Note  of 
Surety  in  Satisfaction  ......      249 

See  Expulsion. 


-SURETY— Execution— Sale  in    Good  Faithr- 


Consideration — Liability       ......      314 

See  Execution.    3. 

PROOF,  PAROL,   OF   ENDORSEMENT— Lost  Note— Conflict  of 

Evidence — Declarations  in  Absence  of  Defendant   .  .  .116 

See  Evidence.    1. 

PROMISE,  BREACH  OP— Evidence— Mitigation— Conduct  of  Plain- 

tLff 447 

See  Breach  of  Promise. 

PROMISSORY  NOTE— Pay7?i«n^— iVew  Note-'Pleading—Answer'^ 
Cotmterdaim,]  The  giving  of  a  new  note  by  one  of  two  joint  and 
several  makers,  intended  as  a  provision  for  the  payment  of  their 
former  note,  not  agreed  to  be  taken  as  payment  and  not  in  fact 
paid,  constitutes  no  defence  to  an  action  upon  the  original  note. 

Bates  v.  Rosekrans       ......      332 

2. Failure  of  Collector  to  Protest — LiaMliiy.l 

Where  the  American  Express  Company  had  undertaken  to  present 
a  promissory  note  to  the  maker  thereof  for  payment,  or  procure 
it  to  be  protested,  and  neglected  or  refused  so  to  do,  by  means  of 
which  one  of  the  endorsers  of  such  note  was  discharged  from  his 
liabiUty  as  endorser,  held,  that  the  Express  Company  was  liable 
for  such  omission  to  present  the  note  for  payment  and  procure  it 
to  be  protested. 

COOHLAN  V,  DiNSMORB       ......        386 

3. Usury — Bond  fide  Holder,]  It  is  not  usuri- 
ous for  an  agent  of  the  maker  of  a  promissory  note,  or  one  acting 
as  such,  to  procure  the  note  of  his  principal  to  be  discounted  at  a 
lawful  rate  of  interest,  and,  without  any  agreement  to  that  effect, 
to  return  a  portion  oi  the  proceeds  of  such  note,  paying  over  the 
balance. 

Whether  the  agent  discounted  the  note  for  his  principal  at  a 
usurious  rate  before  procuring  it  to  be  discounted  at  the  bank  is  a 
question  of  fact  to  be  ascertained  by  the  jury,  and  not  to  be  as- 
sumed by  the  Court  on  a  trial  before  a  jury. 

Chatham  Bank  v.  Betts  .....      400 

PROPERTY  IN  AGENT.  SPECIAL— Larceny— Requirements  in  an 

Indictment — Jurors'  UhaUenge — Interest    .  .  .  .32 

See  Indictment. 

PROTEST,  Failure  of  Collector  of  Promissory  Note  to— Liability        .      386 
See  Promissory  Note.    2. 

PROVINCE  OF  COURT— Insanity— Findings  of  Jury  ,  .      214 

See  Insanitt. 
86 
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PROVISIONAL  REMEDIEB—Arrest-JudgmefU  darned]  An  order 
of  arrest  in  a  proper  case  may  be  made  during  the  progress  of  a 
trial,  and  before  a  final  judgment  settling  the  rights  of  the  parties 
thereto.  But  a  judgment  so  modified  as  that  an  execution  cannot 
be  issued  to  enforce  it,  until  after  fiirther  adjudication,  is  not  such 
a  judgment  as  will  prevent  the  making  the  order  of  arrest  as  one 
of  the  provisional  remedies  which  may  be  necessary  for  the  security 
of  the  Plaintiff. 

Where  a  judgment  had  been  entered  on  the  default  of  one  of  the 
Defendants,  and  such  Defendant  subsequently  appeared  by  attorney 
and  procured  an  order  for  him  to  serve  Plaintiffs  with  an  answer 
within  ten  days,  and  the  judgment  by  default  to  stand  as  security, 
held,  that  the  judgment  so  modified  was  not  such  a  judgment  as  to 
prevent  the  granting  of  an  order  for  the  arrest  of  Defendant  pend- 
ing the  trial  upon  the  issue  raised  by  his  answer. 

MoTT  v.  Union  Bank     ......      291 

PURCHASER,  BONA  FIDE— Fraudulent  Vendor      .  .  .115 

See  Fraudulent  Vendor. 


•  Sale  and  Delivery — ^Title  iii  Vendor — 


Fraud  of  Vendor      .......      184 

See  Sale  and  Deliyert. 


INTENDED,  Advances  made  in  Gk>od  Faith  to— Bill  of 

Lading  ........ 

See  Bill  of  Lading. 

TO  TAKE  TITLE,  MOTION  TO  COMPEL— Parti- 


tion— Jurisdiction — Chancery  Practice — Res  adjudicata — Statute 

of  Uses  and  Trusts    .......        50 

See  Partition. 

PUBLIC  OFFICERS— Surety— Bond— Enlargement  of  Duties— Dis- 
charge ....•••.      363 
See  Bond. 

Q 

QUO  WARRANTO— Presumptions— Religious  Corporations— Election 

of  Officers      ........      154 

See  Religious  Corporations. 

R 

RATE  OF  DISCOUNT,  CUSTOMARY— Bill  of  Exchange— Usury- 
Acceptance  by  Drawee         ......      302 

See  Bill  of  Exchange. 

RATIFICATION  BY  CONSIGNOR  of  Insurance  of  Consignment  by 

Consignee — Principal  and  Agent — Non-liability  to  Insure  .  .      336 

See  Consignment. 

REAL  ESTATE— Contract  for  Sale— Meeting  of  Minds— Equity       .      435 
See  Contract.    3. 


.  SALE  OF— Contract  Voidable— Election  of  Ven- 


dor    . 

See  Contract.    4. 


RECEIPT,  EXPLANATION  OR  CONTRADICTION  OF— Payment 

by  Note — Parol  Evidence— Fraud   .  .  .  .  .      246 

See  Parol  Evidence. 
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EECEIPT,  SHIPPrtTCK— Presumptive  Negligence— Common  Carrier- 
Evidence        .  .  .  .  .  .  .  .103 

See  Common  Carrier.  / 

BEFBREE'S  REPORT— Practice— Findings  of  Fact    .  .  .481 

See  Practice. 

REFERENCES,  CONDITIONAL— General  AjBsignment— Composition 

Deed — Coercion — Fraud       ......        80 

See  General  Assignment. 

RELATOR — Mandamus — Board    of  Assessors — County    Treasurer — 

Judicial  and  Ministerial  Offices — ^Assessment  Rolls  .  .  .      261 

See  Board  of  Asssssor& 

RELIGIOUS  CORPORATIONS— .B?e(^*<mo/ 0#cer«--e^  warranto— 
Presumptions.]  In  an  action  in  the  nature  of  a  quo  warranto,  those 
who  hold  the  certificate  of  election  to  the  office,  and  who  are  in 
possession  of  the  office,  are  to  be  presumed  rightmlly  and  lewdly 
in  possession.  The  presumptions  are  that  the  presiding  officer 
did  his  duty  in  receiving  the  votes,  counting  them,  and  giving  the 
certificate  of  election.  To  overcome  this  presumption,  the  Relator 
must  show  by  proper  evidence  the  contrary  to  be  true,  &c. 

Lanohantin  V,  Laooste  ......      154 

REMAINDER— Issue— Will— Devise— Children  and  Grandchildren    .      412 
See  Will.    2. 

REMEDIES,  PROVISIONAL— Arrest- Judgment  Defined    .  .      291 

See  Provisional  REMEoisa 

REBUTTAL— Plaintififs  Evidence  of  Cost— Trover  and  Conversion- 
Evidence  of  Value    .......      328 

See  Trover.    2. 

RENEWAL  OF  CHATTEL  MORTGAGE— Filing— Non-residence  .      110 
See  Chattel  Mortgage. 

RENT,  COVENANT  TO  PAY— Lease— Assignment .  .  .399 

See  Lease. 

REPRESENTATIONS,  FRAUDULENT— Third  Party— Evidence  of 

Intent  to  Defraud      .......      295 

See  Fraudulent  Representations. 

REPORT  OF  REFEREE— Practice— Findings  of  Fact  .  .      481 

See  Practice. 


SALE   AND   JUDGMENT— Practice— Amendment 


1^ 


nunc  pro  tunc — Foreclosure  .  .  ^  .  .      409 

See  Foreclosure.    2. 

RES  ADJUDICATA— Statute  of  Uses  and  Trusts— Motion  to  com- 
pel  Purchaser  to  take  Title — Partition — Jurisdiction — Chancery 
Practice  ........        60 

See  Partition. 

RIGHT,  STATUTORY— Assignment  of  Courts  and  Judges— Place  of 

holding  Court — Adjournment  of  Term         ....      177 
See  Statutory  Right. 

REQUIREMENTS  IN  AN  INDICTMENT—Larceny— Special  Prop- 
erty in  Agent — Jurors*  Challenge — Interest  ,  .  ,        32 
See  Indictment. 
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BOAD,  APPLICATION  FOR  NEW— Powers  and  Duties  of  Com- 
missioners of  Highways — Mandamus  ....      358 
See  Mandamus.    2. 

KOADS,  PLANK — Turnpikes — Powers  of  Inspectors  .  .  .76 

See  Plank  Roads. 

ROAD,  TITLE  TO  CLOSED— Ejectmenfr— Adjacent  Owners— Colo- 
nial Laws       ........      209 

See  Ejectment.    2. 

S 

SALE  AND  DELIVERY— T^^fe  in  Vendor-^Bond  fide  Purchaser— 
Fraud  of  Vendor^  A  contract  to  build  and  deliver  railroad  cars  to 
Plaintiffs  at  certain  times  and  places,  &c.,  does  not  vest  the  title  to 
such  cars  in  Plaintiffs  until  such  cars  are  delivered  and  accepted. 

A  sale  and  delivery  of  such  cars  to  a  party  purchasing  in  good 
faith,  before  delivery  to  Plaintiffs,  transfer  to  the  vendee  a  good 
title. 

A  subsequent  payment  for  such  cars  by  Plaintiffs,  on  the  frau- 
dulent representations  of  the  maker  of  the  cars  as  to  the  com- 
pletion and  delivery  of  the  same  according  to  the  terms  of  the  con- 
tract, will  give  them  no  title  as  against  a  bon4  fide  purchaser. 

Omo  AND  Mississippi  R.  R.  Co.  v.  Kasson      .  .  .      184 

SALES  BY  BROKERS,  State  Tax  on— Statute  of  1866— Construe- 
tion. 

People  v.  Morinq         ......      522 

SALE  OF  REAL  ESTATE,  CONTRACT  FOR— Meeting  of  Minds 

—Equity        ........      435 

See  Contract.    3. 

IN  GOOD  FAITH— Execution— Principal  and  Surety— Con- 
sideration— Liabihty  .  .  .  .  .  .314 

See  Execution.    3. 

JUDGMENT    AND    REPORT    OF— Practice  — Amendment 

nunc  pro  tunc — Foreclosure    ......      409 

See  Foreclosure.    2. 

JUDICIAL — Election  Day — Statute,  Construction  of — Specific 

Performance — Constructive  Fraud      .  .  .  .  .19 

See  Constructive  Fraud. 

OF  REAL  ESTATE— Contract  Yoidable— Election  of  Vendor      369 

See  Contract.    4. 

OF  VESSEL,  CONTRACT  FOR— Breach— Measure  of  Damage      382 

See  Contract.    6. 

SATISFACTION,  NOTE  OF  SURETY  IN— Expulsion  of  Passenger 
from  Car — ^Principal  and  Agent — Obligation  to  Indemnify — ^Former 
Judgment  as  Evidence  ......      249 

See  Expulsion. 

SAVINGS  BANKS— State  Taxation— Act  of  1866— Surplus— United 

States  Securities — ^Exemption  .....      473 

See  State  Taxation. 

SECURITIES,  UNITED  STATES— Certificates  of  Indebtedness  not 

Exempt  from  Local  Taxes    ......      124 

See  United  States  Securities.     1. 
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SECURITIES,  UNITED  ST ATES—Exemption  —  State  Taxation- 
Savings  Banks— Act  of  1866— Surplus         .  .  .  .473 
See  State  Taxation. 


Legal  Tender  Notes  not  Exempt 


from  Local  Taxes       .......      136 

See  United  States  Securities.    2. 

SEPARATE   ESTATE— Married  Women— Liability— Deficiency  on 

Foreclosure— Contracts— Statutes  of  1848  and  1849  .  .        69 

See  Married  Women. 

SERVICE — Order  to  Show  Cause — Specific  Performance — Judgment 

— Contempt  ........      266 

See  SpECino  Performance. 

SET-OFF,  STATUTE  AS  TO— G-eneral  A88ignment>— Obligation  of 

Assignor         ........      464 

See  Statute  as  to  Set-off. 

SEVERANCE— Joint  Demand— Consent  of  Debtor— Statute  of  Limi- 
tations ........      230 

See  Joint  Demand. 

SHERIFF'S  LIABILITY  for  Non-return  of  Execution  .  .      278 

See  Execution.     1. 

SHIPPING-  RECEIPT— Presumptive  Negligence— Common  Carrier- 
Evidence        ........      103 

See  CoBCMON  Carrier. 

SPECIAL  AND  COMMON  CARRIERS— Distinction  Defined  .      396 

See  Common  and  Special  Carriers. 

SPECIFIC  PERFORMANCE— /i«^en^—Confemp*—C)refer  to  show 
cause — Service.]  In  an  action  to  compel  a  specific  performance  of 
an  agreement,  when  an  order  has  been  made  requiring  the  party, 
at  a  certain  time  and  place,  to  make  out  the  necessary  convey- 
ance, <fec.,  and  the  party  has  failed  to  comply  with  such  order,  a 
further  order  to  such  party,  to  appear  and  show  cause  why  he 
should  not  be  proceeded  against  as  for  a  contempt,  is  a  proceeding 
in  such  action ;  and  service  of  such  order  is  well  made  upon  the 
attorney  of  such  party  in  such  actions. 

There  is  a  distinction  between  proceedings  against  a  party  for 
a  criminal  contempt,  and  proceedings  as  for  a  contempt  for  the 
purpose  of  enforcing  any  civil  right  or  remedy. 

Pitt  v.  Davison  .......      266 


— '  Constructive  Fraud — Judicial  Sale — 

Election  Day — Statute,  Construction  of      ,  .  .  .19 

See  Constructive  Fraud. 

Contract — Party-wall — ^Easement      .      146 

See  Contract.     1. 

SPECIAL  PROPERTY  IN  AGENT— Larceny— Requirement  in  an 

Indictment — Jurors'  Challenge — Interest     .  .  .  .32 

See  Indictment. 

STATE  OF  CIVIL  WAR— Historical  Facts  as  Evidence— Marine  In- 
surance— Exceptions  in  Policy         .....      169 
See  Marine  Insurance. 

TAX  ON  SALES  BY  BROKERS— Statute    of  1866— Con- 
struction. 

People  v,  Moring  ......      622 
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IN  RELATION  TO  COSTS— Practice— Adjustment  of 


See  Parol  Agreement. 

OF  LIMITATIONS— Joint  Demand— Severance— Con- 


RELATIVE  TO  BEQUESTS— Construction  of  Will— Life 
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STATE  TAXATION— &rMig»  Bank»—Ad  of  186^— Surplus— U.  & 
Securities — Exemption.]  The  seventh  section  of  the  act  of  1866 
(voL  2,  p.  1647)  provides  for  the  taxation  of  the  franchises  of  sav- 
ings banks,  or  institutions ;  and  provides  a  means  by  which  to  de- 
termine the  amount  upon  which  they  are  to  be  taxed,  to  wit^  not 
exceeding  the  surplus  earned  and  owned  by  such  institutions. 

Monroe  County  Savings  Bank  v.  City  of  Rochester  .      473 

STATUTES  OF  1848  AND  1849— Contracts— Married  Women— Sep- 
arate Estate — Liability — Deficiency  on  Foreclosure  .  .        69 
See  Married  Women. 

STATUTE  AS  TO  SET-OFF— (7m€raZ  Assignmeni—OhUgaiion  of  As- 
signor.] Where  an  action  is  brought  by  an  assignee  for  the  benefit 
of  creditors,  upon  claims  of  the  assignor  against  Defendants,  such 
Defendants  cannot  set  off  on  trial  a  demand  evidenced  by  a  prom- 
issory note  not  due  at  the  time  of  the  assignment. 

Under  the  Code,  in  an  action  brought  by  an  assignee,  the  De- 
fendant can  set  off  no  demand  against  the  assignor  which  was  not 
the  subject  of  a  legal  set-off  at  the  time  of  the  assignment. 

Martin  v.  Kunzmuller  ......      464 


Specific  Performance — Constructive  Fraud .  .  .  .19 

See  Constructive  Fraud. 


Costs — Judgment  against  Municipal  Corporations — ^Non-appealable 

Order 275 

See  Practice.    1. 

OF  FRAUDS— Parol  Agreement— Consideration  .  .        95 


sent  of  Debtor  .......      230 

See  Joint  Demand. 

OF  USES  AND  TRUSTS— Motion  to  compel  Purchaser 


to  take  Title — Partition— Jurisdiction— Chancery  Practice— Res 
adjudicata      ........        50 

See  Partition. 


Estate— Estate  in  Fee  ......      485 

See  Will.    1. 
STATUTORY  EXEMPTION  FROM  EXECUTION— Team  of  House- 
holders— Joint  Debtors  and  Owners  ....      502 

See  Execution.    2. 

EIGBT—Assignment  of  Courts  and  Judges— Place  of 

holding  Court — Adjournment  of  Term.]  The  Court  of  Oyer  and  Ter- 
miner cannot  lawfully  be  held  at  any  place  other  than  that  deter- 
mined upon  by  the  Judges  of  the  Supreme  Court,  communicated  to 
the  Secretary  of  State,  and  published  in  the  State  paper,  in  pursu- 
ance of  the  statute  in  such  case  made  and  provided. 

A  trial  and  conviction  of  a  person  of  a  felony  at  a  Court  held  in 
the  town  of  Bedford,  when  White  Plains  is  the  place  legally  desig- 
nated for  holding  such  Court^  is  without  authority  and  erroneous. 

NoRTHRUP  V.  People      ......      177 

SUBSEQUENT  TAINT  OF  USURY— Original  Contract— Foreclo- 
sure— Practice — Amendment  of  Complaint .  »  •  .      308 
See  Foreclosure.    1. 
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SURETY   AND   PRINCIPAL— Execution— Sale  in  Good  FaitJi— 
Consideration — Liability      ...... 

See  ExEoxmoN.    3. 


See  Bond. 


NOTE  OF,  IN  SATISFACTION— Expulsion  of  Passenger 

from  Car — Principal  and  Agent — Obligation  to  Indemnify — ^Former 
Judgment  as  Evidence  ...... 

See  Expulsion. 


-Undertaking 


kinff — ^Liability 
Practice  on  Appeal    . 
See  Praotiob.    3. 


on  Affirmance  as  to  one  Defendant — 


SUPERVISORS,  BOARDS  OF— Appointment  of  County  Papers- 
Mandamus     ........ 

See  Mandamus.     1. 

SURPLUS— United   States   Securities— Exemption— Act  of  1866— 
State  Taxation — Savings  Banks       ..... 
See  State  Taxation. 


3U 


Bond—  Public  Officers — ^Enlargement  of  Duties — Discharge      363 


249 


319 


390 


473 


TAXATION  — Pow?cr«  of  Leaislaiure -^  Municipal  Officers,]  The 
people  have  not  ordained  that  taxation  shall  be  general,  so  as  to 
embrace  all  persons  or  aU  taxable  persons  within  the  State,  or 
within  any  district  or  territorial  division  of  the  State,  nor  have 
they  forbidden  that  it  shall  be  apportioned  according  to  tne  benefits 
which  each  taxpayer  is  supposed  to  receive  from  the  object  on 
which  the  tax  is  expended. 

The  Legislature  have  authority  to  authorize  a  city  to  make  an  ap- 
portionment of  a  tax  upon  the  profits  of  persons  benefited  by  an 
improvement  made,  and  for  which  the  money  had  been  expended, 
even  though  the  city  had  paid  for  the  improvement,  and  sought  to 
raise  the  money  by  a  tax  to  reimburse  the  corporation. 
Howell  v.  City  of  Buffalo     .... 


STATE— Savings    Banks— Act    of    1866— Surpli 


United  States  Securities — ^Exemption 
See  State  Taxation. 

TAXES,  LOCAL,  CERTIFICATES  OF  INDEBTEDNESS  not  Ex 
empt  from — United  States  Securities  ... 

See  United  States  Securities.     1. 

LEGAL  TENDER  NOTES   not  Exempt  from— 

United  States  Securities 

See  United  States  Secubitieb.    2. 

TAX  ON  SALES  BY  BROKERS,  STATE— Statute  of  1866— Con- 
struction. 

People  v.  Moring 

TAINT    OF   USURY,    SUBSEQUENT— Original   Contract— Fore- 
closure— Practice— Amendment  of  Complaint 
See  Foreclosure.    1. 

TERM  OF  COURT,  ADJOURNMENT  OF— Statutory  Rightr-Ag- 
signment  of  Courts  and  Judges — ^Place  of  holding  Court 
See  Statutory  Right. 
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TO   CLOSED   ROAD— Ejectment— Adjacent  Owners— Colo- 


TAaa 


TENANTS  IN  COMMON— Treepaas— Joinder  of  Parties— Demunw 

— ^Answer       ........      239 

See  Trespass. 

TENDER  NOT  NECESSARY  when  it  is  an  idle  Ceremony— Con- 
dition precedent — Contract — Construction  ....      195 
See  Condition  Precedent. 

TESTIMONY,    NOTES   OF— Evidence— Measure  of  Damages— In- 
juries causing  Death  .......  1 

See  Injuries. 

TEAM  OF  HOUSEHOLDERS— Joint  Debtors  and  Owners— Execu- 
tion— Statutory  Exemption  ......      602 

See  Execution.    2. 

TITLE   IN  VENDOR— Sale  and  Deliyery— Bond  fide  Purchaser- 
Fraud  of  Vendor        .......      184 

See  Sale  and  Delivery. 

MOTION  TO  COMPEL  PURCHASER  TO    TAKE— Par- 

tition — Jurisdiction — Chancery  Practice — Res  acyudicata — Statute 

of  Uses  and  Trusts    .......        50 

See  Partition. 

PARAMOUNT  — Evidence  of  —  Ejectment— Description   of 

Lands — Variance       .......      404 

See  Ejectment.     1. 


nial  Laws       ........      209 

See  Ejectment.    2. 

TREASURER,  COUNTY— Board  of  Assessors— Judicial  and  Minis- 
terial Officers — Assessment  Roll — ^Mandamus — Relator       .  .      261 
See  Board  of  Assessors. 

TRESPASS — Tenants  in  common — Joinder  o/parUes — Demurrer — An-- 
swer,]  In  an  action  to  recover  damages  for  an  injury  done  to 
the  possession  of  lands  held  by  tenants  in  common,  all  co-tenants 
must  be  joined  as  parties  Plaintiff,  &c. 

If  in  such  action  there  is  a  non-joinder  of  parties  Plaintiff, 
which  appears  upon  the  face  of  the  complaint,  advantage  thereof 
can  only  be  taken  by  demurrer. 

Where,  in  such  case,  a  demurrer  is  interposed,  and  is  over- 
ruled by  the  Court,  the  Defendant  should  appeal ;  if  he  answer, 
he  abandons  his  demurrer,  and  cannot  afterward  have  the  benefit 
of  it  on  appeal 

To  set  up  by  answer  a  defence  which  the  Code  requires  to  be 
by  demurrer  is  a  nullity,  and  cannot  be  made  available. 

Deput  V,  Strong  ......      239 

TROVER  AND  CONVERSION— 5iZ&  and  Coin^Mnbezzlement.] 
In  an  action  to  recover  damages  for  money  of  Plaintiffs  embezzled 
by  Defendant,  it  is  not  necessary  to  prove  the  specific  money  in 
j;old  or  bank  bills  embezzled  to  entitle  the  Plaintiff  to  recover.  It 
IS  sufficient  to  show  the  money  taken  to  be  the  Plaintiffs  money ; 
also  the  amount  taken,  and  the  felonious  taking  of  it  by  Defen- 
dant. 

Money  is  as  much  the  subject  of  conversion  as  any  other  de- 
scription of  personal  chattels.  The  admission  by  the  Defendant 
that  the  money  was  the  property  of  the  Plaintiff,  and  that  he  had 
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taken  a  certain  amount^  furnished  sufficient  evidence  to  entitle  the 
Plaintiff  to  recover. 

Gordon  v,  Hostbtter    .  ,  .  .  .  ,      375 

2.  TROVER  AND  CON  VERSION— .EW^encco/  Value— Plaintiff 's  Bvi" 
dence  of  Cost — Rebuttal]  When  the  Plaintiff  attempts  to  estab- 
lish the  value  of  property  converted  by  his  own  mere  opinion  of 
value  under  oath,  it  is  competent  to  show  that  at  two  sales  of  the 
property  prior  to  the  commencement  of  the  action  a  much  less 
value  was  attached  to  it.  n 

It  is  also  competent  to  show  the  value  of  other  articles  included 
in  the  bill  of  purchase,  for  the  purpose  of  showing  the  estimated 
value  of  the  property  converted  at  the  time  of  its  purchase  by  the 
Plaintiff. 

Wells  v.  Kelsby  ,  "^        .  .  .  .  .      328 

TRUST — Incorporation — Director.]  One  holding  a  position  of  trust 
cannot  use  it  to  promote  his  individual  interest  by  buying,  selling, 
or  in  any  manner  disposing  of  the  trust  property  committed  to 
his  care. 

A  director  of  a  plank-road  company,  who  is  likevdse  the  secre- 
tary and  treasurer  of  the  company,  cannot,  as  director,  vote  him- 
self extra  compensation  as  secretary  and  treasurer,  without  in- 
fringing the  above  principle. 

Butts  v.  Wood  .......      432 

EFFECT  OF— Freight  Money— Charterers— Payment  to  one 

of  two  Claimants       .......      235 

See  Freight  Money. 

TRUSTS,  STATUTE  OF  USES  AND— Motion  to  compel  Purchaser 
to  take  Title — Partition — Jurisdiction — Chancery  Practice — Res 
adjudicata       ........        50 

See  Partition. 

THIRD  PARTY— Fraudulent  Representations— Evidence  of  Intent  to 

Defraud  ........      295 

See  Fraudulent  Representations. 


LIABILITY  OF— Evidence— Presumption— Knowl- 


edge of  Contract        .......       192 

See  Evidence.    2. 

TURNPIKES— Plank-roads— Powers  of  Inspectors     ...        76 
See  Plank  Roads. 

U 

UNITED  STATES  SECURITIES— (7«r<^#<M  of  Indebtedness  not 
exempt  from  local  Taxes.]  Certificates  of  indebtedness,  issued  in 
pursuance  of  the  Act  of  Congress  of  March  1,  1862,  are  not  ex- 
empt from  taxation  by  State  or  municipal  authority. 

A  Congressional  declaration  of  exemption  from  taxation  adds 
no  force  to  that  which  is  the  subject  of  constitutional  exemption. 
Whatever  subject  is  constitutionally  exempt  from  taxation,  is  so 
without  legislative  declaration,  and  a  legislative  declaration  of  ex- 
emption of  subjects  not  constitutionally  exempted,  is  of  no  validity. 

I^TioNAL  Broadway  Bank  v.  Mayor,  &c.      .  .  .      124 


■       ■  — Legal  Ihider  Notes  not  JSfe* 

empt  from  Local  Thxes.]    Legal  Tender  Notes,  issued  under  the 
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Act  of  Congress  of  February  25,  1862,  are  not  exempt  from  State 
or  Municipal  Taxation. 

Bank  of  New  York  v,  SuPERVisoRa  of  New  York      .  .      136 

UNITED    STATES   SECURITIES— Exemption— State   Taxation- 
Savings  Banks— Act  of  1866— Surplus        .  .  .  .473 
See  State  Taxation. 

USURY — Bill   of  Exchange — Acceptance    by    Drawee — Customary 

Rate  of  Discount       .......       302 

See  Bill  of  Exchange. 

•-: Foreclosure — Building  Associations — ^Practice — ^findings  of 

Fact 311 

See  Foreclosure.    3. 

Promissory  Note — Bond  fide  Holder  .  .  •      400 

See  Promissory  Note.    3. 

UNDERTAKING — Practice  on  Appeal— Surety— Liability  on  Affirm- 
ance as  to  one  Defendant      ......      319 

See  Practice.    3. 

USES  AND  TRUSTS,  STATUTE  OF— Motion  to  Compel  Purchaser 
to  take  Title — Partition — Jurisdiction — Chancery  rractice— Res  , 
adjudicata       ........        50 

See  Partition. 

V 

VALUE,  EVIDENCE  OF— Trover  and  Conversion— Plahitifrs  Evi- 
dence of  Cost— Rebuttal       .328 

See  Trover.    2. 

VARIANCE  IN  DESCRIPTION  OF  LANDS— Ejectment— Evidence 

of  Paramount  Title    .......      404 

See  Ejectment.     1. 

VENDOR,  ELECTION  OF— Contract  for  Sale  of  Real  Estate  Void- 

able 369 

See  Contract.    4. 

FRAUDULENT— BonA  fide  Purchaser       .  .  .115 

See  Fraudulent  Vendor. 

TITLE  IN— Sale  and  Delivery— BonA  fide  Purchaser- 
Fraud  of  Vendor       .......      18* 

See  Sale  and  Delivert. 

VESSEL,  ABANDONMENT  OF  WRECKED,  TO  INSURERS— 

Wharfage — Liability — Damage  for  Obstructing  Wharves  and  Piers     279 
See  Wharfage. 

CONTRACT  FOR  SALE  OF— Breach— Measure  of  Dam- 
age    .........     3o2 

See  Contract.    5. 

MASTER  OF— Contract  for  Services— Lien— Condition  Pre- 
cedent .  .  .  .  .  .  .  .     450 

See  Master  of  Vessel. 

— Charterers — ^Freight  Money — Payment  to 

one  of  two  Claimante— Effect  of  Trust        .  ,  .  .     235 

See  Freight  Money. 
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VOIDABLE  CONTRACT— Sale  of  Real  Estate— Election  of  Vendor       369 
See  CoNTBAOT.    4. 

W 

WALL,  PARTY— Easement— Contract— Specific  Performance  .      146 

See  Contract.     1. 

WAR,  STATE  OF  CIVIL— Historical  Facts   as  Evidence— Marine 

Insurance — Exceptions  in  Policy      .  .  •  .  .      159 

See  Marine  Insurance. 

WHARF AGrE — Ahandonmmt  of  Wrecked  Vessel  to  Insurers — Liability-^ 
Damage/or  Obstructing  Wharves  and  Piers.]  When  a  vessel,  lying 
at  a  wharf  in  the  city  of  New  York,  takes  fire  and  sinks  to  the  bot- 
tom, and  is  then  and  there  abandoned  to  the  insurers,  who  accept 
the  abandonment,  they  do  not  thereby  incur  any  responsibiUty  for 
the  obstruction  occasioned  by  the  sinking  of  such  vessel,  nor  are 
they  under  any  obligation  to  the  pubHc  to  remove  the  same. 

No  action  can  be  maintained  by  a  lessee  of  the  corporation 
entitled  to  wharfage  or  shippage  against  the  underwriters  for  dam- 
ages occasioned  by  such  obstruction  by  the  sinking  of  the  vessel. 

Taylor  v.  Atlantic  Mutual  Insurance  Co;     .  .  .      279 

WHARF,  LESSEES  OF— Possession— Damages— Negligence  .        98 

See  Lessees. 

WILL,  CONSTRUCTION  0¥—Life  Estate^Estate  in  Fee— Statute 
relative  to  Bequests. 

Harris  v.  American  Bible  Society      ....      485 

2, Devise— Remainder — Issue — Children  and  ChandchUdren.]   The 

testator  gave  certain  propertv  to  his  daughter,  Mrs.  Prowitt^ 
during  her  life,  and,  after  her  death,  "  to  such  children  as  should 
be  living  at  the  time  of  her  death."  Held,  under  the  circumstances 
of  the  case,  that  this  expression  was  not  limited  in  its  effect  to  the 
immediate  offspring  of  Mrs.  Prowitt,  but  included  remoter  de- 
scendants or  grandchildren. 

The  expression  **  children  then  living"  may  mean  "  lawfiil  issue," 
or  remoter  descendants,  if  such  was  the  intention  of  the  testator, 
to  be  gathered  fi-om  other  parts  of  his  will.  In  the  case  of  a  con- 
tingent fiiture  gift  to  the  children  of  a  first  taker,  followed  by  a 
linutation  over  for  want  of  such,  the  presumption  is  in  favor  of 
the  first  taker*s  posterity,  to  his  remoter  descendants,  in  prefer- 
ence to  the  donee  over. 

Prowitt  v.  Robinson     ......      412 

WOMEN,    MARRIED— Separate    Estate— Liability— Deficiency   on 

Foreclosure— Contracts— Statutes  of  1848  and  1849  .  .        69 

See  Married  Woken. 

WRECKED  VESSEL,  ABANDONMENT  OF,  TO  INSURERS— 
Wharfage — Liability — Damages    for    Obstructing    Wharves    and 
Piers  .........      679 

See  Wharfage. 

WRITTEN  INSTRUMENT,  NoU'ce  to  Produc&^Parol  JShidence--' 
Pleadings. 

Howell  v.  Etnroc         ••••••      202 
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